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The Department of S t a t e  den ied  t h e  a p p l i c a t i o n  f o r  a pass, 
p o r t  of  one who w a s  born i n  t h e  Dominican Republ ic  i n  1936 of a 
United S t a t e s  c i t i z e n  f a t h e r  and an a l i e n  mother. The d e n i a l  
w a s  based on t h e  grounds t h a t  t h e  a p p l i c a n t  had n o t  complied bith 
t h e  c o n d i t i o n  subsequent  of  t h e  a p p l i c a b l e  s t a t u t e  f o r  retesti , ,  
of c i t i z e n s h i p ,  t h a t  is, he had n o t  main ta ined  a  cont inuous  
p h y s i c a l  p re sence  i n  t h e  United S t a t e s  f o r  t w o  y e a r s ;  i n  t h e  
a p p l i c a n t ' s  case ,  between 1950 and 1964. 

Through counse l  t h e  a p p l i c a n t  r e q u e s t e d  t h a t  t h e  Board of 
~ p p e l l a t e  Review rev i ew t h e  Department 's  d e c i s i o n  denying hip9 a 
p a s s p o r t  on t h e  grounds c i t e d  above. 

HELD : -- 

The Board of A p p e l l a t e  Review h a s  no j u r i s d i c t i o n  t o  
e n t e r t a i n  such a r e q u e s t .  The Board 's  j u r i s d i c t i o n  t o  hea r  and 
d e c i d e  a p p e a l s  f r o m  a d v e r s e  d e t e r m i n a t i o n s  of a p e r s o n ' s  
c i t i z e n s h i p  is l i m i t e d  by f e d e r a l  r e g u l a t i o n s  t o  hea r ing  appeals 
t a k e n  by p e r s o n s  who have e x p a t r i a t e d  themselves  by performi  
one of t h e  enumerated e x p a t r i a t i n g  acts i n  s e c t i o n  3 4 9 ( a )  of 9 
t h e  Immigrat ion and N a t i o n a l i t y  A c t  or analogous p r o v i s i o n s  
of  t h e  ~ a t i o n a l i t y  A c t  of  1 9 4 0 .  Nor may t h e  Board e n t e r t a i n  
r e q u e s t s  t o  review an  a c t i o n  of t h e  Department denying a 
p a s s p o r t  on grounds  o f  non -c i t i zenek ig ,  



J M D a s k s  t h e  Board of A p p e l l a t e  Review t o  
rev iew an a d m i n i s t r a t i v e  de t e rmina t ion  of t h e  Department of S t a t e  
denying h i s  a p p l i c a t i o n  f o r  a  p a s s p o r t  on t h e  grounds t h a t  he  f a i l e d  
to  comply w i t h  a  s t a t u t o r y  c o n d i t i o n  f o r  r e t a i n i n g  t h e  Uni ted S t a t e s  
c i t i z e n s h i p  h e  d e r i v e d  from h i s  United S t a t e s  c i t i z e n  f a t h e r  when 
h e  w a s  born abroad  of an a l i e n  mother. 

A t  t h e  o u t s e t  t h e  Board i s  conf ron ted  wi th  t h e  i s s u e  of whether 
it h a s  j u r i s d i c t i o n  t o  e n t e r t a i n  c ' s  r e q u e s t .  For t h e  r e a s o n s  
s e t  f o r t h  below, it i s  our  conc lus ion  t h a t  t h e  Board l a c k s  j u r i s -  
d i c t i o n  t o  c o n s i d e r  D ' S  case. 

D w a s  born  a t  , Dominican Republ ic  on , . Through h i s  f a t h e r ,  a Uni ted  S t a t e s  c i t i z e n ,  D a c q u i r e d  
United S t a t e s  c i t i z e n s h i p  under  s e c t i o n  1993 of t h e  Revised 
S t a t u t e s  of  t h e  u n i t e d  S t a t e s ,  as amended by s e c t i o n  1 of  t h e  ~ c t  
of May 24, 1934. - 1/ 

I n  1940 Dl became s u b j e c t  t o  t h e  p r o v i s i o n s  of t h e  Nation- 
a l i t y  A c t  of 1940, f o r  r e t e n t i o n  of h i s  Uni ted S t a t e s  c i t i z e n s h i p .  
S e c t i o n  201 ( h )  of  t h a t  A c t  p rov ided  t h a t  i n  o r d e r  to r e t a i n  Uni ted 
states c i t i z e n s h i p  a pe r son  born  abroad  of one c i t i z e n  p a r e n t  and 
one a l i e n  p a r e n t  would have t o  r e s i d e  i n  t h e  Uni ted S t a t e s  o r  i t s  
o u t l y i n g  p o s s e s s i o n s  f o r  f i v e  y e a r s  between t h e  a g e s  of t h i r t e e n  
a n d  twenty-one - i n  D 's c a s e  between 1949 and 1957. 

l/ - S e c t i o n  1 or t h e  Act of May 24, k934, ,  r e a d  as fo l lows:  
C i t i z e n s h i p  of C h i l d r e n  Born Abroad; Renunc ia t ion  of C i t i z e n s h i p ;  

N a t u r a l i z a t i o n  of Spouses  of C i t i z e n s ;  Repea ls  

Sec. 1. T h a t  s e c t i o n  1993  of t h e  Revised StcAbtesis amended t o  r e a d  
a s  fo l lows :  

Sac,  1993. Any c h i l d  h e r e a f t e r  born  o u t  of t h e  l i m i t s  and j u r i s -  
d i c t i o n  of t h e  Uni ted S t a t e s ,  whose f a t h e r  or mother o r  bo th  a t  the 
time of t h e  b i r t h  of such  c h i l d  i s  a c i t i z e n  Qf t h e  United S t a t e s ,  1s 
d e c l a r e d  t o  b e  a c i t i z e n  o f  t h e  Uni ted S ta tes . ;  b u t  t h e  r i g h t s  o f  c i t i -  
zensh ip  s h a l l  n o t  descend  t o  any such c h i l d  u n l e s s  t h e  c i t i z e n  f a t h e r  
or c i t i z e n  mother,  as t h e  c a s e  may be,  h a s  r e s i d e d  i n  t h e  United 
S t a t e s  p r e v i o u s  t o  t h e  b i r t h  of such c h i l d .  I n  cases where one of 
t h e  p a r e n t s  i s  a n  a l i e n ,  t h e  r i g h t  of c i t i z e n s h i p  s h a l l  n o t  descend 
u n l e s s  t h e  c h i l d  comes t o  t h e  Uni ted S t a t e s  and  r e s i d e s  t h e r e i n  fo r  
a t  least  f i v e  y e a r s  c o n t i n u o u s l y  i , m e d i a t e l y  p r e v i o u s  t o  h i s  e igh -  
teenth b i r t h d a y ,  and  u n l e s s ,  w i t h i n  s i x  months a f t e r  t h e  c h i l d ' s  
t w e n t y - f i r s t  b i r t h d a y  h e  or s h e  shall t a k e  an o a t h  of a l l e g i a n c e  t o  
t h e  United S t a t e s  o f  A m e r i c a  as  p r e s c r i b e d  by t h e  Immigration and 
~ a t u r a l i z a t i o n  S e r v i c e .  ( 4 8  S t a t .  7 9 7 ;  8 U.S.C. 6 . )  



However, wi th  enactment of t h e  Immigration and N a t i o n a l i t y  Act 
( I N A )  i n  1952, D became s u b j e c t  t o  new p r o v i s i o n s  f o r  r e t e n t i o n  
of c i t i z e n s h i p ,  S e c t i o n  301(b )  of t h e  I N A  p r e s c r i b e d  t h a t  a person  
l i k e  Dl would have t o  come t o  t h e  United S t a t e s  b e f o r e  r each ing  
age  twenty- three  and be con t inuous ly  p h y s i c a l l y  p r e s e n t  f o r  f i v e  
y e a r s ,  S e c t i o n  3 0 1 ( c )  of t h e  I N A  made s e c t i o n  301(b )  a p p l i c a b l e  t o  
pe r sons  born a f t e r  May 2 4 ,  1934. P u b l i c  Law 92-584 (Oct. 27,  1972, 
86 S t a t ,  1289) amended t h e  foregoing  p r o v i s i o n s  o f  t h e  I N A  t o  reduce  
t h e  r e s i d e n c e  p e r i o d  t o  r e t a i n  c i t i z e n s h i p  t o  two yea r s .  The 
amendment a p p l i e d  r e t r o a c t i v e l y  t o  pe r sons  born a f t e r  May 24, 1934. 2/ - 
Thus, t o  r e t a i n  h i s  United S t a t e s  c i t i z e n s h i p ,  D would have t o  
e s t a b l i s h  t h a t  h e  was con t inuous ly  p h y s i c a l l y  p r e s e n t  i n  t h e  United 
S t a t e s  f o r  a p e r i o d  of no t  less than  two y e a r s  between t h e  ages  of 
f o u r t e e n  and twenty-eight ,  i . e . ,  between t h e  y e a r s  1950 and 1964. 

I n  1983 D . a p p l i e d  f o r  a  Uni ted S t a t e s  p a s s p o r t  a t  t h e  
Embassy i n  San to  Domingo. The Embassy r e f e r r e d  h i s  a p p l i c a t i o n  t o  
t h e  Department f o r  f i n a l  d e c i s i o n  under cover  o f  a  memorandum t h a t  
r e a d s  i n  p e r t i n e n t  p a r t  a s  fo l lows :  

The a p p l i c a n t ,  born t o  a  Uni ted S t a t e s  c i t i z e n  
f a t h e r  who had p r e v i o u s l y  r e s i d e d  i n  t h e  United 
S t a t e s ,  a c q u i r e d  United S t a t e s  c i t i z e n s h i p  under 
S e c t i o n  1993 of t h e  Revised S t a t u k e s  a s  amended 
by t h e  A c t  of May 24, 1934. 

There i s  no i n d i c a t i o n  t h a t  t h e  a p p l i c a n t  has  
performed a s t a t u t o r y  a c t  of e x p a t r i a t i o n .  I t  
a p p e a r s  t h a t  he  has ,  however, f a i l e d  t o  comply 
wi th  t h e  r e t e n t i o n  requi rement  of S e c t i o n  301(b )  
of t h e  I N A  of 1952 f o r  r e s i d e n c e  i n  t h e  United 
S t a t e s .  The a p p l i c a n t  c l a ims  h e  h a s  been aware 
of  h i s  c l a i m  s i n c e  h e  was v e r y  young (1943-1944). 
~ l t h o u g h  h e  r e s i S e d  ii; t h e  Uni ted S t a t e s  p r i o r  t o  
h i s  a p p l i c a t i o n  f o r  p a s s p o r t  on J u l y  26, 1983, it 
would appea r  t h a t  h e  d i d  n o t  have t h e  r e q u i r e d  5 
y e a r s  [ s i c ]  of r e s i d e n c e  t o  comply wi th  Sec.  301 (b ) .  
A p p l i c a t i o n  i s  t h e r e f o r e  d i sapproved .  

The Department informed t h e  Embassy i n  J u l y  1984 t h a t  it would 
r e q u i r e  a d d i t i o n a l  in format ion  r n  o r d e r  t o  make a d e c i s i o n  on D ' s 
p a s s p o r t  a p p l i c a t i o n ,  Accordingly,  t h e  Department i n s t r u c t e d  t h e  
Embassy as fo l lows :  

1. .,, H e  may have s a t i s f i e d  t h e  r e t e n t i o n  re- 
qui rements  of s e c t i o n  3 0 1 ( b )  [o f  t h e  INA], as 
amended i n  1972 and a p p l i e d  r e t r o a c t i v e l y  t o  
p e r s o n s  born  a f t e r  1934 p u r s u a n t  t o  s e c t i o n  

2/ S e c t i o n s  3 0 1 ( b ) ,  ( c )  and (d l  of t h e  I N A  w e r e  r e p e a l e d  by P u b l i c  - 
Law 95-432 ( O c t .  10, 1978, 92 S t a t .  1 0 4 6 ) .  Repeal was prospective 
i n  n a t u r e  on ly .  



3 0 1 ( c ) .  I t  i s  necessary  t o  demonstra te  t h a t  
h e  mainta ined a cont inuous  p h y s i c a l  p resence  
i n  t h e  United States f o r  two y e a r s  between t h e  
a g e s  of 1 4  and 28 t o  s a t i s f y  t h i s  p rov i s ion .  
Aggregate absences  of l e s s  t h a n  60 days would 
n o t  break t h e  c o n t i n u i t y  of h i s  p h y s i c a l  presence.  

2 .  P o s t  should  c l o s e l y  examine a p p l i c a n t ' s  
p h y s i c a l  p re sence  i n  t h e  U.S. du r ing  h i s  h igh  
s c h o o l  y e a r s  and any o t h e r  p e r i o d s  t h a t  might 
s a t i s f y  t h e  two yea r  requirement  p r i o r  t o  age 
2 8 ,  I f M r .  D depa r t ed  t h e  u n i t e d  S t a t e s  f o r  
60 days o r  more between school  yea r s ,  he  would 
n o t  s a t i s f y  t h e  cont inuous  p re sence  test .  

The Embassy informed t h e  Department i n  D e c e m b e r  1984 of t h e  
r e s u l t s  of  i t s  f u r t h e r  i n q u i r y  i n t o  D 's  case :  

Mr. D submi t ted  a Secondary School t r a n s -  
c r i p t  f o r  1951  through 1954 which e s t a b l i s h e s  
t h a t  he  a t t e n d e d  t h a t  s choo l  for  3 years .  H i s  
Dominican p a s s p o r t  shows consecu t ive  e n t r i e s  
t o  t h e  U.S. from 1951 through Aug. 29, 1955 
b u t ,  s i n c e  it does  n o t  show e n t r i e s  to  t h e  
Dominican Republ ic  n o r  t o  o t h e r  c o u n t r i e s ,  it 
does  n o t  e s t a b l i s h  t h a t  t h e  a p p l i c a n t  
ma in t a ined  a con t inuous  p h y s i c a l  p resence  i n  
t he  U.S .  f o r  two y e a r s .  

The Department agreed  wi th  t h e  Embassy's conc lus ion  t h a t  D 
had n o t  proved cont inuous  p h y s i c a l  p re sence  i n  t h e  United S t a t e s  fo r  
two y e a r s  between t h e  a g e s  of 1 4  and 28.  If a d d i t i o n a l  ev idence  
were t o  become a v a i l a b l e ,  t h e  Department s t a t e d  i n  a te legram i n  
January  1985, it would r e c o n s i d e r  D 'S  case, *'but a b s e n t  such 
ev idence  [ t h e  Department] c o n s i d e r s  M r .  D h a s  f a i l e d  t o  comply 
wi th  s e c t i o n  3 0 1 ( b )  ." 

The Embassy informed t h e  Department i n  April 1985 t h a t  D 
had submi t t ed  no a d d i t i o n a l  ev idence .  Accordingly,  on May 29 ,  1 9 8 5  
the Embassy informed Dl by l e t t e r  t h a t  t h e  Department had 
disapproved h i s  a p p l i c a t i o n  f o r  a  p a s s p o r t .  On May 28, 1986 counse l  
f o r  D submi t t ed  an  appea l  t o  t h i s  Board and r eques t ed  t h a t  t h e  
Board rev iew t h e  Depar tment ' s  d e n i a l  o f  a p a s s p o r t .  Counsel 
summarized a p p e l l a n t ' s  c a s e  a s  fo l lows :  

Appe l l an t  3 M .  D a p p e a l s  from t h e  
d e c i s i o n  of  tt?& United S t a t e s  Consul, p r e s i d i n g  
i n  S a n t o  Domingo, Dominican Republ ic ,  denying 
Appe l l an t  a United S t a t e s  p a s s p o r t  for f a i l u r e  
t o  comply wi th  t h e  r e t e n t i o n  requi rement  o f  
S e c t i o n  301(b )  of  t h e  N a t i o n a l i t y  A c t  of  1952. 



Appel lan t  s t a t e s  as h i s  reason  f o r  appea l ,  
t h a t  t h e  d e c i s i o n  is  i n c o r r e c t  a s  a  matter of 
l a w .  

The Consul dec ided  t h i s  m a t t e r  according t o  
t h e  r e t e n t i o n  requi rements  of  t h e  N a t i o n a l i t y  
A c t  of 1952 ,  which r e q u i r e d  an a p p l i c a n t  t o  
have r e s i d e d  i n  t h e  Uni ted S t a t e s  f o r  a  p e r i o d  
o f  f i v e  y e a r s  between ages  1 4  and 28 .  

T h i s  ma t t e r  i s  p r o p e r l y  governed by t h e  Nation- 
a l i t y  A c t  of  1940, 54 S t a t .  1138, and t h e  
r e t e n t i o n  requi rements ,  as amended i n  1972. 
8 U.S.C. sec, 1 4 0 1 ( b ) .  Pursuant  t o  t h e  A c t  and 
1972 Amendments, Appel lan t  p e r f e c t e d  h i s  c l a i m  
t o  American c i t i z e n s h i p  through r e s i d e n c e  i n  
the  United S t a t e s  f o r  a cont inuous  p e r i o d  of  
two y e a r s  between a g e s  1 4  and 28 .  

A t h r e s h o l d  q u e s t i o n  is p r e s e n t e d  h e r e :  whether t h e  Board may 
rev iew an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  o f  t h e  Department denying a  
p a s s p o r t  t o  a p p e l l a n t  on t h e  grounds t h a t  he  was n o t  a United S t a t e s  
c i t i z e n  because  h e  f a i l e d  t o  e s t a b l i s h  t h a t  he r e t a i n e d  h i s  United 
S t a t e s  c i t i z e n s h i p  of  b i r t h  by complying wi th  a s t a u t o r y  c o n d i t i o n  
f o r  r e t e n t i o n  of c i t i z e n s h i p .  

The Department a r g u e s  t h a t  under  t h e  a p p l i c a b l e  f e d e r a l  
r e g u l a t i o n s  t h e  Board l a c k s  j u r i s d i c t i o n  t o  review t h e  Depar tment ' s  
a c t i o n  and shou ld  deny a p p e l l a n t ' s  r e q u e s t .  "The Department 
ma in t a in s , "  i t s  b r i e f  s t a t e d ,  " t h a t  A p p e l l a n t ' s  remedy i s  r e a p p l i c a -  
t i o n  f o r  a U.S. p a s s p o r t ,  making s u r e  t o  p rov ide  t h e  P a s s p o r t  O f f i c e  
w i th  t h e  e x h i b i t s  submi t t ed  to  t h e  Board, I f  Appel lan t  can 
demonstra te  t h a t  he  f u l f i l l e d  t h e  n e c e s s a r y  r e t e n t i o n  r equ i r emen t s ,  
h e  w i l l  n o t  encounte r  f u r t h e r  d i f f i c u l t i e s .  " 

Counsel f o r  a p p e l l a n t  a rgued  t h a t  t h e  Board h a s  j u r i s d i c t i o n  
under  t h e  a p p l i c a b l e  r e g u l a t i o n s  t o  h e a r  and dec ide  a p p e l l a n t ' s  
case. W e  d o  n o t  ag ree .  

The j u r i s d i c t i o n a l  b a s i s  of t h e  Board is s e c t i o n  7.3 of  T i t l e  
22, Code of F e d e r a l  Regu la t ions ,  which p r o v i d e s  a s  fo l lows:  

Sec.  7.3 J u r i s d i c t i o n .  

The j u r i s d i c t i o n  o f  t h e  Board s h a l l  i n c l u d e  
a p p e a l s  from d e c i s i o n s  i n  t h e  fo l lowing  cases: 

( a )  Appeals from a d m i n i s t r a t i v e  determina- 
t i o n s  of l o s s  o f  n a t i o n a l i t y  o r  e x p a t r i a t i o n  
under  Subpa r t  C of  P a r t  50 of t h i s  chap te r .  



( b )  Appeals from a d m i n i s t r a t i v e  determina- 
t i o n s  denying, revoking,  r e s t r i c t i n g  o r  
i n v a l i d a t i n g  a  p a s s p o r t  under s e c t i o n s  51 .70  
and 51.71 of  t h i s  chap te r .  

( c )  Appeals from f i n a l  d e c i s i o n s  of con- 
t r a c t i n g  o f f i c e r s  a r i s i n g  under c o n t r a c t s  o r  
g r a n t s  of t h e  Department of S t a t e ,  n o t  o t h e r -  
wise provided f o r  i n  t h e  Department of S t a t e  
c o n t r a c t  appea l  r e g u l a t i o n s  ( P a r t  6-60 of 
T i t l e  4 1 ) .  

( d )  Appeals from a d m i n i s t r a t i v e  determina- 
t i o n s  under see. 6 4 . l ( a )  of  t h i s  chap te r ,  
denying U.S. Government a s s i s t a n c e  t o  U.S. 
n a t i o n a l s  who do n o t  comply wi th  t h e  F a i r  Labor 
S t anda rds  [ a p p l i c a b l e  t o  U.S. persors  doing 
b u s i n e s s  i n  South A f r i c a ]  i n  sec. 61.2 of t h i s  
c h a p t e r .  

( e )  Appeals from a d m i n i s t r a t i v e  d e c i s i o n s  
of t h e  Department o f  S t a t e  i n  such o t h e r  c a s e s  
and under such t e r m s  of r e f e r e n c e  as t h e  
S e c r e t a r y  of S t a t e  may a u t h o r i z e .  

2 2  CFR 7 . 3 ( c )  and ( d )  obv ious ly  a r e  i n a p p l i c a b l e  he re .  A s  
t o  22 CFR 7 . 3 ( e ) ,  t h e  S e c r e t a r y  has  g i v e n  t h e  Board no a u t h o r i z a t i o n  
t o  h e a r  and dec ide  any a p p e a l s  excep t  t h o s e  enumerated above. 

The Board 's  j u r i s d i c t i o n  under 22 CFR 7 . 3 ( a )  i s  e x p r e s s l y  
q u a l i f i e d  by Subpa r t  C of P a r t  50 (22 CFR 50.40 through 50.52) which 
relates t o  loss of n a t i o n a l i t y  and p r e s c r i b e s  p rocedures  t h a t  con- 
s u l a r  o f f i c e r s  s h a l l  f o l l o w  i n  p r o c e s s i n g  c a s e s  i nvo lv ing  loss  of 
n a t i o n a l i t y  and r e p o r t i n g  them t o  t h e  Department f o r  d e c i s i o n ,  as 
r e q u i r e d  by s e c t i o n  358 of t h e  A c t .  - 3/ 
- -  - 

3/ S e c t i o n  358 of  t h e  Immigrat ion and N a t i o n a l i t y  A c t ,  8 U.S.C. 
1501,  r eads :  

S e c t i o n  358. Whenever a d i p l o m a t i c  or consu la r  o f f i c e r  o f  t h e  
United S t a t e s  h a s  reason  t o  b e l i e v e  t h a t  a  person whi le  i n  a f o r e i g n  
state h a s  l o s t  h i s  Uni ted S t a t e s  n a t i o n a l i t y  under any p r o v i s i o n  of 
c h a p t e r  3 of t h i s  t i t l e ,  or under  any p r o v i s i o n  of c h a p t e r  IV of t h e  
N a t i o n a l i t y  A c t  o f  1940, as amended, h e  s h a l l  c e r t i f y  t h e  f a c t s  upon 
which such b e l i e f  is  based t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  
under  r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e .  If t h e  
r e p o r t  o f  t h e  d ip loma t i c  or c o n s u l a r  o f f i c e r  i s  approved by t h e  
S e c r e t a r y  of S t a t e ,  a  copy of t h e  c e r t i f i c a t e  s h a l l  b e  forwarded t o  
t h e  A t to rney  General ,  f o r  h i s  i n fo rma t ion ,  and t h e  d ip loma t i c  o r  
c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  w a s  made s h a l l  be e n t i t l e d  t o  
forward a copy of t h e  c e r t i f i c a t e  t o  t h e  person t o  whom it r e l a t e s .  



The cases t h a t  c o n s u l a r  o f f i c e r s  a r e  r e q u i r e d  t o  r e p o r t  t o  
t h e  Department, i n  compliance wi th  s e c t i o n  358, a r e  t h o s e  involv ing  
performance of one of t h e  e x p a t r i a t i n g  a c t s  i n  Chapter  3 of T i t l e  
I11 - "Loss of N a t i o n a l i t y "  - of t h e  Immigration and ~ a t i o n a l i t y  
~ c t  of 1952, t h a t  is  t h o s e  i n  s e c t i o n  3 4 9 ( a )  of t h e  ~ c t ,  4 /  o r  
any p r o v i s i o n  of Chapter  I V  - Loss  of N a t i o n a l i t y  - of t h e - ~ a t i o n a l i t y  
~ c t  of 1940, as  amended. 5/ - 

Thus it i s  e v i d e n t  t h a t  t h e  Board ' s  j u r i s d i c t i o n  under 22 CFR 
7 , 3 ( a )  i s  l i m i t e d  t o  h e a r i n g  a p p e a l s  from de t e rmina t ions  of l o s s  of 
n a t i o n a l i t y .  

The Board 's  j u r i s d i c t i o n  t o  c o n s i d e r  appea l s  from an adve r se  
d e c i s i o n  wi th  r e s p e c t  t o  a p a s s p o r t  under 2 2  CFR 7 . 3 ( b )  i s  e x p r e s s l y  
l i m i t e d  t o  a p p e a l s  from d e n i a l ,  r evoca t ion  o r  r e s t r i c t i o n  of a 
p a s s p o r t  on t h e  grounds enumerated i n  22 CFR 51.70 and 51-71, which, 
g e n e r a l l y  s t a t e d ,  a r e  t h a t  a p a r t y  i s  under some form of l e g a l  
r e s t r a i n t  war ran t ing  d e n i a l ,  r e v o c a t i o n  o r  r e s t r i c t i o n  of a p a s s p o r t .  
22 CFR 51.80 e x p r e s s l y  exc ludes  a d m i n i s t r a t i v e  review, o r  appea l  t o  
t h i s  Board from d e n i a l  of a p a s s p o r t  on grounds of non -c i t i zensh ip .  

Counsel f o r  a p p e l l a n t  p o i n t s  o u t  t h a t  under 22 CFR 50.42 t h e  
Department s h a l l  de te rmine  t h a t  a  person  i n  t h e  United S t a t e s  h a s  
l o s t  h i s  American c i t i z e n s h i p  wh i l e  abroad on ly  i n  connec t ion  wi th  
an a p p l i c a t i o n  f o r  a Uni ted  S t a t e s  p a s s p o r t .  From t h i s ,  counse l  
a rgues  t h a t :  

I n  t h i s  case t h e  Department determined,  i n  
connec t ion  wi th  an  a p p l i c a t i o n  f o r  a United 
S t a t e s  p a s s p o r t ,  t h a t  a p p e l l a n t  l o s t  h i s  
c l a i m  t o  Uni ted S t a t e s  c i t i z e n s h i p  through 
h i s  f a i l u r e  t o  comply wi th  t h e  r e t e n t i o n  
requi rements  of t h e  N a t i o n a l i t y  A c t  of 1940. 
( 8  U.S.C. sec, 1 4 0 1 ( b ) . )  

A s  t h e  Depar tment ' s  a c t i o n  i n  t h i s  case w a s  
pu r suan t  t o  t h e  a u t h o r i t y  of 22 C.F.R. sec. 
50.42, it f a l l s  w i t h i n  t h e  j u r i s d i c t i o n a l  
limits of rev iew by t h e  Board. (22 C.F.R. 
sec. 7.3 ( a ) .  ) 

4/ Under s e c t i o n  349 ( a ) ,  pa rag raphs  (1) through ( 7 ) ,  8 U.S.C. 
T 4 8 1 ( a ) ( l )  through ( 7 ) ,  a n a t i o n a l  of t h e  United S t a t e s  s h a l l  l o s e  
h i s  n a t i o n a l i t y  by performing any one of t h e  7 enumerated acts. 

5/ S e c t i o n  401 through 410 of t h e  ~ a t i o n a l i t y  A c t  of  1940, as - 
amended, 8 U.S.C. 801 th rough  810, p r e s c r i b e d  t e n  acts  t h a t  worked 
l o s s  of  n a t i o n a l i t y .  



The Department took i s s u e  wi th  c o u n s e l ' s  p o s i t i o n :  

S e c t i o n  50.42 of T i t l e  22  of  t h e  CFR does  n o t  
p rov ide  t h e  Board wi th  j u r i s d i c t i o n  t o  e n t e r -  
t a i n  t h i s  matter. S e c t i o n  50 .42  r e f e r s  on ly  
t o  a l i m i t a t i o n  on t h e  Department of  S t a t e ' s  
j u r i s d i c t i o n  t o  dec ide  l o s s  of c i t i z e n s h i p  
w i t h i n  t h e  United S t a t e s .  The Immigration 
and N a t u r a l i z a t i o n  S e r v i c e  has  primary j u r i s -  
d i c t i o n  over  any c i t i z e n s h i p  c a s e  which a r i s e s  
when an  i n d i v i d u a l  i s  i n  t h e  United States.  
The Department of S t a t e  has  pr imary j u r i s -  
d i c t i o n  over  such c a s e s  when t h e  i n d i v i d u a l  i s  
o u t s i d e  t h e  Uni ted S t a t e s ,  w i th  t h e  fo l lowing  
excep t ion .  The Department of S t a t e  may _. c o n s i d e r  t h e  c i t i z e n s h i p  c l a im  of an znd iv idua l  
who i s  i n  t h e  Uni ted S t a t e s  i f  t h a t  i n d i v i d u a l  
h a s  made an  a p p l i c a t i o n  f o r  a U.S. p a s s p o r t ,  
Such an a p p l i c a t i o n  b r i n g s  t h e  c i t i z e n s h i p  
de t e rmina t ion  w i t h i n  t h e  j u r i s d i c t i o n  of t h e  
Department of S t a t e .  

Therefore ,  it is  clear t h a t  s e c t i o n  50.42 does 
no t ,  as Appe l l an t  a l l e g e s ,  s t a n d  f o r  the pro- 
p o s i t i o n  t h a t  any  c i t i z e n s h i p  de t e rmina t ion  
made by the  Department of  S t a t e  pu r suan t  to  a 
p a s s p o r t  a p p l i c a t i o n  may be appea led  t o  t h e  
Board, 

The Board f i n d s  t h e  Depar tment ' s  p o s i t i o n  sound and agrees with 
t h e  Department t h a t  22 CFR 5 0 . 4 2  may n o t  be c o n s t r u e d  t o  c o n f e r  
j u r i s d i c t i o n  on t h e  Board t o  hear and decide a case l i k e  t h a t  of 
D 

Upon c o n s i d e r a t i o n  of  t h e  fo rego ing ,  w e  conclude t h a t  t h e  Board 
h a s  no  j u r i s d i c t i o n  t o  h e a r  t h i s  c a s e .  

A l a n  G .  James, Chairman 

Edward  G.  Misey, Member 

Warren E ,  Hewit t ,  M e m b e r  
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