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Appellant, a native-born United States citizen, applied 
for a United States passport in December 1984 while in prison in 
Caracas, Venezuela on local charges. In June 1985 the United 
States Embassy informed appellant that his application had been 
denied by the ~epar'tment of State under 22 CFR 51.70 (a) ( 4 )  
because he was the subject of a request for extradition which 
had been submitted to tne Government of Venezuela in January 
1984. Subsequently, in September 1985 the Department advised 
the Embassy that appellant's application should also be denied 
pursuant to 22 CFR 51.70(al(l) because he was the subject of an 
outstanding federal warrant of arrest. 

In a proceeding before a hearing officer of the United 
States Embassy at Caracas, Venezuela to establish the basis for 
the adverse passport action, the hearing officer found that 
appellant is the subject of an outstanding federal warrant of 
arrest for a felony and a request for extradition submitted to 
the government of Venezuela, and recommended to the Assistant 
Secretary for Consular Affairs that appellant's passport 
application be denied pursuant to governing regulations. 
Following the Assistant Secretary's approval of the hearing 
officer's findings and recommendation, appellant appellant took 
a timely appeal to this Board. 

HELD: It is mandatory under 22 CFR 51.70(a)(l) and ( 4 )  that a - 
passport, except for direct return to the United States, not be 
issued in any case in which the applicant is the subject of an 
outstanding federal warrant of arrest for a felony or the 
subject of a request for extradrtion presented to the government 
of a foreign country. Here, appellant is the subject of a 
federal warrant of arrest ~ssued by the United States District 
Court for the Southern Dlstrlct of Florida and a request for 
extradition to the governnent of Venezuela, and, under the 
regulations, is not entitled to a passport, except for direct 
return to the United States. Appellant was duly informed of the 
grounds of denial of hls passport application, and at the 
hearlng received procedural due process. 

Under the regulations, the Board's action is limited to 
determining whether the Department's decision to deny appellant 
a passport was in conformity with the regulations. The 
Department's adverse passport action was proper under 22 CFR 
51.70(a)(ll and (4) in that appellant is the subject of an 



outstanding federal warrant of arrest for a felony and a request 
for extradition presented to the government of Venezuela. 

The Board affirmed the decision of the Assistant 
Secretary for Consular Affairs upholding the Department's denial 
of a passport to appellant. 



This is an appeal from a decision of the Assistant 
Secretary of State for Consular Affairs, Department of State, 
dated August 1, 1986, approving the denial of appellant's 
application for a passport. 

In a proceeding before a hearing officer of the United 
States Embassy at Caracas, Venezuela to establish the basis for 
the adverse passport action, the hearing officer found that 
appellant is the subject of an outstanding federal warrant of 
arrest for a felony and a request for extradition submitted to 
the government of Venezuela, and recommended to the Assista~t 
Secretary for Consular Affairs that appellant's passport 
application be denied pursuant to governing regulations. 
Following the Assistant Secretary's approval of the hearing 
officer's findings and recommendation, appellant appeals. We 
conclude that the Department's passport action was proper under 
the regulations, and, accordingly, affirm the decision of the 
Assistant Secretary approving the Department's denial of a 
passport to appellant. 

Appellant, J A S , was born o n ,  . On December 3, 1984, appellant, who 
was imprisoned at the time at La Planta prison in Caracas, 
Venezuela on local charges, submitted an application for a 
passport to a consular officer of the I3rnbassyVat Caracas. His 
application was held in abeyance pending an examination of t h e  
matter of his entitlement to a passport. 

On June 20, 1985, the Embassy informed appellant that the 
Department denied hrs request for passport services because he 
was the subject of a request for extradition which was submitted 
to the government of Venezuela in January 1984. The denial 
action was taken under the provlsrons of section 51,70(a)(4) of 
Title 22, Code of Federal Regulations. - l/ The Embassy also 

1/ 22 C.F.R. 5 1 . 7 0 ( a ) ( 4 )  (1985) reads: - 
Set. 51.70 Denial of passports. 

(a) A passport, except for: direct return to t h e  
United States, shall not be issued in any case in 
which: . . . 

(4) The applicant is the subject of a request 
for extradition or provisional arrest for 
extradition which has been presented to the 
government of a foceign country. 



informed appellant of his right to a proceeding before a hearing 
officer. 2 /  The hearing, the Embassy stated, would be limited 
to the issue of whether there exists a request for: extradition 
and whether appellant is the subject of that request. 

On August 16, 1985, appellant requested a hearing to 
review the adverse passport action as soon as possible. He said 
that he would be represented at the hearing by his attorney, Dr. 
G V M 

Subsequently, the Department, on September 28, 1985, 
advised the Embassy that appellant's passport application 
"should also be denied pursuant to 22 cFR 51.70(a)(l) because he 

2/ 22 C.F.R. 51.81 (1985) provides for a hearing to review an - 
adverse passport action. It reads: 

Sec. 51.81 Time Limits on hearing to review adverse 
action. 

A person who has been the subject of an adverse 
action with respect to his or her right to recerve 
or use a passport shall be entitled, upon request 
made within 60 days after receipt of notice of such 
adverse action, to require the Department or the 
appropriate Foreign Service post, as the case may 
be, to establish the basis for its action in a 
proceedrng before a hearing officer. If no such 
request is made within 60 days, the adverse actlon 
will be considered final and not subject to further 
administrative review. If such request is made 
within 611 days, the adverse action shall be 
automatically vacated unless such proceeding 1s 
initiated by the Department or the appropriate 
Foreign Serv~ce post, as the case may be, within 60 
days after request, or such longer period as I S  

requested by the person adversely affected and 
agreed to by the hearing officer. 



- 3 -  

1s sub~ect to an outstanding Federal warrant of arrest". 3 /  It 
appears that the Department recelved a copy of the federal 
Warrant of arrest after 1t sent ~ t s  earl~er instruction of June 
14, 1985, to the Embassy, denying appellant's passport 
application on the ground that he was the subject of a request 
for extradition. 

On October 2, 1985, the Embassy, as instructed, informed 
appellant that his passport application "has now been denied 
under 2 2  CFR 51.70(a) (1) and ( 4 ) "  that is, because of the 
existence of an outstanding federal warrant of arrest and the 
request for extradition. Enclosed were a copy of the federal 
warrant of arrest and a copy of the request for extradition. 
The Embassy also acknowledged receipt of appellant's request for 
a hearing, and gave notice that the hearing would be held on 
October 10, 1985, in the Consul General's office. 4 /  The above 
letter was delivered to appellant at the prison b-y a consular 
officer. On that occasion, appellant executed an affidavit 
in which he requested "pursuant to 22 CFR Section 51.81, an 
additional 60 days during which said hearing can occur." 5/ He 
also requested that the hearing be held in his ~resence and 
authorized his attorney "to receive all legal notice related to 
the hearing." 

3/ 2 2  C . F . R .  51.70(a)(l) (1985) reads: - 
Set. 51.70 Denial of passports. 

(a) A passport, except for direct return to the United 
States, shall not be isued in any case in which: 

(1) The applicant is the subject of an 
outstanding Federal warrant of arrest for a felony, 
including a warrant issued under the Federal 
Fugitive Felon Act (18 U.S.C. 1073) ;. . . 

4/ 2 2  C . F . R .  51.82 (1985) provides: - 
Set. 51.82 Notice of hearing. 

The person adversely affected shall receive not less 
than 5 business days' notice in writing of the scheduled 
date and place of the hearing. 

5 /  See note 2, supra. - 



BY letter dated October 3, 1985, the consular officer, 
who was the designated hearing officer, granted appellant's 
request for additional time and re-scheduled the hearing to 
December 4, 1985, at La Planta prison. The consular officer 
also informed appellant's attorney, Dr. V , of the 
re-scheduled date and place of the hearing. On EJovember 27, 
1985, the consular officer advised appellant and his attorney 
that the hearing would now be held on December 10, at the 
prrson. Appellant's attorney maintained that he did not receive 
the consul's letter of November 27, and that he first had 
knowledge of the new hearing date when an Embassy employee 
called him on December 9, the day before the scheduled hearing. 

The hearing was held at the prison on December 10, 
1985. 6 /  The appellant appeared in person without his 
attorney; who failed to appear. Appellant's parents were 
present. At the end of the hearing, the hearing officer 
granted appellant's request for a continuance in order that his 
attorney might be present. The hearing resumed on December 19, 
at which time appellant was accompanied by his legal counsel, 
Dr. V and Dra. G A V . The record 
was kept open until close of business January 10, 1986, for the 
submission of memoranda of law or of fact. Appellant submitted 
supplemental material on January 8 and 21, 1986. 

A consular officer, who served as the hearing counsel for 
the Embassy, introduced in evidence the following documents : 
(1) a copy of the Embassy's memorandum of July 18, 1985, to the 
Department that transmitted appellant's passport application and 
a copy of the Embassy's letter to appellant of June 20, 1985, 
informing him of the denial of his request for passport 
services; (2) a copy of the above-mentioned Embassy letter of 
June 20, 1985; ( 3 )  a copy of the Embassy's letter of October 2, 
1985, informing appellant that his request for passport services 
was denied on the further ground that he was the subject of an 
outstanding federal warrant of arrest, and informing him of the 
hearing to be held on October 10, 1985; ( 4 )  a copy of an 

6/ The regulations require the Department or the appropriate - 
Foreign Service post to establish the basis for its adverse 
passport action in a proceedrng before a hearing officer. 
Although the regulations ate silent as to the place or site of 
the proceeding, it is assumed that the proceeding will, as a 
rule, take place at the Department or the appropriate Foreign 
Service post, as the case may be. The regulations, however, do 
not expressly prohibit the proceeding being held elsewhere when 
exceptional and extraordinary circumstances may warrant it. See 
note 2, supra. 



extradition request issued by the State of Florida to the 
government of Venezuela, dated ~ugust 9, 1983, seeking 
appellant's surrender for crimes he was charged with in Florida : 
( 5 )  the original COPY of the above request for extradition, with 
suP~orting documents, including copies of the indictment filed 
on December 7, 1977, the State of Florida warrant pending in the 
Circuit Court Criminal Division, Eleventh judicial District, 
Dade County, Florida, charging him with the crimes of sexual 
battery, lewd assault, and wholesale promotion of obscene 
material, felonies under the laws of the State of Florida, 
affidavits and other sworn statements of witnesses, attorneys, 
government officials, and various certifications; ( 6) a copy of 
the federal warrant of arrest dated February 15, 1978, issued by 
the United States District Court for the Southern District of 
Florida to answer a complaint charging him with knowingly and 
intentionally moving and traveling in interstate commerce to 
avoid prosecution for the above-mentioned crimes in violation of 
section 1073 of Title 22, United States Code; (7) a copy of the 
consular officer's letter of November 27, 1985, informing 
appellant, his attorney, and the Embassy's hearing counsel of 
the December 10 hearing date; ( 8 )  a copy of appellant's 
affidavit dated October 2 ,  1985, requesting an additional 60 
days during which hearing could be held; (9) a copy of t h e  
consular officer's letter of October 3, 1985, granting 
appellant's request for additional time, and re-scheduling the 
hearing on December 4; and, (10) a copy of the consular 
officer's letter of October 3, 1985, to appellant's attorney 
informing him of the December 4 hearing. 

Appellant submitted the following documents: ( 1  ) a copy 
of appellant's personal record of a consular visit to him on 
September 6, 1984; ( 2 )  a copy of the Embassy's communication to 
the Department dated June 5, 1985, regarding a consular visit to 
appellant on June 1; ( 3 )  a copy of the Embassy's communication 
to the Department regarding a consular visit to appellant on 
Aprll 13, 1985; (4) a copy of Embassy's communication to the 
Department, dated September 10, 1984, regarding appellant's 
request for a passport; ( 5 )  a copy of the Department's 
communication to the Embassy, dated June 14, 1985, denyinq 
appellant's request for a passport; (6) a copy of a letter (ln 
Spanish) to appellant from his attorney, Dr. V , dated 
December 9, 1985; (7) a copy of appellant's attorney letter (in 
Spanish) to the hearing officer, dated December 19, 1985; and, 
(8) an English translation of the above letter of December 19, 
1985. 

During the hearing appellant made several objections for 
the record. He objected to the admissibility of the copy of the 
request for extradition (Passport Services Exhibit No. 4) and 
the copy of the federal warrant of arrest (Passport Services 
Exhibit No. 6). He contended that the documents were not 
certified copies and, on their face, lacked authenticity of a n y  
kind; and, that the request for extradition was not 



substantiated by supporting depositions or affidavits. 7 /  
Appellant also maintained that he was not notified in writing, 
with not less than five business days, of the scheduled date and 
place of hearing, as required by 22 CFR 51.82, and that his 
attorney was not given adequate notice of the hearing. He 
further questioned the conduct of the hearing officer, the 
behaviour of a consular officer who, he said, refused to accept 
his initial passport application, and the attitude of the 
Department 'throughout the entire process." Appellant asserted 
that the Department's denial of a passport, even if only valid 
for direct return to the United States, which would enable him 
to *normalizew his status in Venezuela, is a breach of his human 
rights. 

On February 24, 1986, the Embassy's hearing officer made 
the following findings of fact: 

1. That J A .  S applied for a passport and 
that the application was denied. 

2. That S is the subject of a federal warrant 
of arrest issued on February 15, 1978, by the U.S. 
District Court for the Southern District of Florida. 

3. That S is the subject of a request for 
extradition which has been submitted to the 
government of Venezuela. 

4. That the denial of S ' passport application is 
based on the existing warrant of arrest and request 
for extradition. 

5. That the passport application was denled 
pursuant to the provisrons of 22 CFR 51.70 and that 
S was informed of that actior? 'on or about July 
5, 1985." 

6. That S was informed of his right to a 
hearing and that he was accorded such a hearinq on 
December 10 and 1 9 ,  1985. 

7/ It should be noted that Passport Services Exhibit No. 5, - 
introduced as evidence at the hearing, is the original copy  of 
the extradition request issued by the State of Florida and 1s 
supported by the indictment, the State of Florida warrant, 
affidavits, sworn statements of witnesses, attorneys, government 
officials, and various certifications. Appellant did not object 
to or challenge the admissiblllty of this exhibit. In view of 
Passport Services Exhibit No. 5, appellant's objection to tne 
admissibility of the copy of the extradition request (Passport 
Services Exhibit No. 4 )  is without substance. 



7. That S and his attorney, Dr. v I 

received adequate notice of the hearing under 22 
CFR 51.82. 

In reporting his findings of fact to the Department, the 
hearing officer recommended that the denial of appellant's 
passport application be upheld. The Asssistant Secretary of 
State for Consular Affairs, upon review of the entire record in 
the case, including the transcript of the hearing held at the 
prison, concurred with the findings and recommendations of the 
hearing officer and upheld the denial of appellant's passport 
application. The Embassy forwarded to appellant the Assistant 
Secretary's letter 05 August 1, 1986, notifying him of the 
adverse decision and of his right to appeal that decision to the 
Board of Appellate Review. 8/ On September 15, 1986, appellant 
took an appeal to this ~%ard and submitted the case for 
consideration on the basis of the record. 

In considering this appeal, the Board's review is limited 
to determining whether the Department's denial of a passport was 
in conformity with the regulations and whether appellant was 
accorded the procedural due process provided by the 
regulations. The regulations do not require or authorize the 
Department or the Board to consider the validity or merits of 
the underlying charges of a federal warrant of arrest o r  a 
request for extradition to a foreign government. 

On appeal, appellant contends that he was denied an 
unbiased and impartial hearing as a consequence of improper 
actions by the hearing officer, that the hearing officer placed 
undue restraints prohibiting him from calling key witnesses to 
give testimony on his behalf, that he and his attorney did not 
receive adequate notice of the date and place of the hearing, 
and that there was no showing at the hearing that would 
"unequivocally" prove that a federal warrant for his arrest 
'actually does exist and is valid." 

8/ 22 C.F.R. 51.89 (1986) provides: - 
51.89 Decision of Assistant Secretary for Consular 

Affairs; notice of rrqht to appeal. 

The person adversely affected shall be promptly 
notlfied in writing of the decision of the Assistant 
Secretary for Consular Affairs and, if the decision 1s 

adverse to him or her, the notification shall state the 
reasons for the decisron and inform him or her of the 
right to appeal the declsion to the Board of Appellate 
Review (Part 7 of thrs chapter) within 60 days after 
receipt of notice of the adverse decision. If no appeal 
is made within 60 days, the decision will be considered 
final and not subject to further administrative review- 



The a l l e g e d  i m p r o p e r  a c t i o n s  of t h e  h e a r i n g  o f f i c e r  a r e  
s a i d  t o  b e  t h a t  t h e  h e a r i n g  o f f i c e r  f r e q u e n t l y  wen t  o f f  t h e  
r e c o r d ,  d u r i n g  which  time h e  a n d  t h e  h e a r i n g  c o u n s e l  f o r  t h e  
Embassy w o u l d  d i s c u s s  "prosecution s t r a t e g y a ,  a n d  t h a t  t h e  
h e a r i n g  o f f i c e r  f a i l e d  t o  m a i n t a i n  a n  i m p a r t i a l  a n d  o b j e c t i v e  
a t t i t u d e  t h r o u g h o u t  t h e  h e a r i n g .  W h i l e  t h e  r e c o r d  d i s c l o s e s  
t h a t  t h e  h e a r l n g  o f f i c e r  o f t e n  wen t  o f f  t h e  r e c o r d  d u r i n g  t h e  
c o u r s e  o f  t h e  h e a r i n g ,  we d o  n o t  b e l i e v e  t h a t  t h a t  p r a c t i c e  
c o n s t i t u t e d  p r o c e d u r a l  e r r o r  on  t h e  p a r t  o f  t h e  h e a r i n g  
o f f i c e r .  S i n c e  t h e  B o a r d ' s  s c o p e  o f  r e v i e w  u n d e r  t h e  
r e g u l a t i o n s  is  l i m i t e d  s o l e l y  t o  t h e  r e c o r d  on  which  t h e  
A s s i s t a n t  S e c r e t a r y ' s  d e c i s i o n  was b a s e d ,  9f  i t  i s  n o t  
a p p a r e n t  i n  w h a t  mann'er a p p e l l a n t  may h a v e  b e e n e p r e j u d i c e d  a s  a 
r e s u l t  o f  t h e  h e a r i n g  o f f i c e r  g o i n g  o f f  t h e  r e c o r d .  A s  t o  t h e  
' a t t i t u d e a  o f  t h e  h e a r i n g  o f f i c e r  t h r o u g h o u t  t h e  h e a r i n g ,  w e  
f i n d  n o  bas i s  i n  t h e  r e c o r d  t h a t  would  s u p p o r t  a p p e l l a n t ' s  
a l l e g a t i o n s  o f  b i a s ,  h a r a s s m e n t ,  a n d  b a d g e r i n g .  

We a l s o  f i n d  w i t h o u t  m e r i t  a p p e l l a n t ' s  c o n t e n t i o n  t h a t  h e  
s u f f e r e d  a d e n i a l  o f  d u e  p r o c e s s  b e c a u s e  o f  u n d u e  r e s t r a i n t s  
t h a t  p r o h i b i t e d  h i m  f r o m  i n t e r r o g a t i n g  t h e  h e a r i n g  o f f i c e r  a n d  
t h e  h e a r l n g  c o u n s e l  a s  w i t n e s s e s .  H e  a s s e r t e d  t h a t  t h e  h e a r i n g  
o f f i c e r  " v i o l a t e d "  t h e  p r o v i s i o n  o f  g i v i n g  a d e q u a t e  n o t i c e  o f  
t h e  d a t e  o f  t h e  h e a r i n g ,  a n d ,  t h e r e f o r e ,  h e  s h o u l d  n o t  h a v e  b e e n  
r e s t r a i n e d  f r o m  e x a m i n i n g  t h e  h e a r i n g  o f f i c e r .  H e  a l s o  a s s e r t e d  
t h a t  t h e  h e a r i n g  c o u n s e l ,  i n  h i s  c a p a c i t y  a s  a c o n s u l a r  o f f i c e r ,  
was t h e  o n l y  p e r s o n  w i t h  p e r t i n e n t  k n o w l e d g e  o f  a p p e l l a n t ' s  
p a s s p o r t  a p p l i c a t i o n  and  i t s  s u b s e q u e n t  p r o c e s s i n g  a n d  d e n i a l ,  
a n d ,  t h e r e f o r e ,  s h o u l d  h a v e  b e e n  a l l o w e d  t o  g i v e  t e s t i m o n y  a n d  
be s u b j e c t  t o  cross e x a m i n a t i o n .  

9/ 2 2  C.F.R. 7 . 7  ( 1 9 8 6 )  r e a d s :  - 
Set. 7 . 7  P a s s p o r t  cases .  

(a) S c o p e  o f  r e v i e w .  Wi th  r e s p e c t  t o  a p p e a l s  t a k e n  
from d e c i s i o n s  o f  t h e  A s s i s t a n t  S e c r e t a r y  f o r  C o n s u l a r  
A f f a i r s  d e n y i n g ,  r e v o k i n g ,  r e s t r i c t i n g ,  o r  i n v a l i d a t i n g  a 
p a s s p o r t  u n d e r  s e c t i o n s  51 .70  a n d  5 1 . 7 1  o f  t h i s  c h a p t e r ,  
t h e  B o a r d ' s  r e v i e w ,  e x c e p t  a s  p r o v i d e d  i n  p a r a g r a p h  ( b )  
o f  t h i s  s e c t i o n ,  s h a l l  b e  l i m i t e d  t o  t h e  r e c o r d  on whlc!: 
t h e  A s s i s t a n t  S e c r e t a r y ' s  d e c i s i o n  was b a s e d .  

( b )  A d m i s s i b i l i t y  o f  e v i d e n c e .  T h e  B o a r d  s h a l l  noc 
r e c e i v e  o r  c o n s i d e r  e v i d e n c e  o f  t e s t i m o n y  n o t  p r e s e n t e d  
a t  t h e  h e a r i n g  h e l d  u n d e r  s e c t i o n s  5 1 . 8 1 - 5 1 . 8 9  o f  t h l s  
c h a p t e r  u n l e s s  i t  is s a t i s f i e d  t h a t  s u c h  e v i d e n c e  o r  
t e s t i m o n y  was n o t  a v a i l a b l e  o r  c o u l d  n o t  h a v e  b e e n  
d i s c o v e r e d  by t h e  e x e r c i s e  o f  r e a s o n a b l e  d i l l i g e n c e  pr ro r 
t o  s u c h  h e a r i n g .  



Under 22 CFR 51.81, the parpose of the proceedrng before 
a hearing officer is to establish the hasls for the Department's 
denial of a passport to appellant. specrf ically in this case, 
the purpose is to establish whether there exists a federal 
warrant of arrest and the request for extradition, and that 
appellant is the subject of those actions. With respect to the 
proceedings, the federal regulations provide that the person 
adversely affected may present witnesses, offer other evidence 
and make argument, and, shall be entitled to be informed of all 
the evidence before the hearing officer and of the source of 
such evidence, and to confront and cross-examine any adverse 
witness. 10/ The hearing officer and the hearing counsel, 
serving in those capacities, would not qualify as witnesses, as 
contemplated by the regulations. 

In this connection, appellant complained that he was not 
aware of the Department's instruction to the Embassy regarding 
the conduct of the hearing until during the course of the 
hearing. In these instructions, the Department cautioned that 
at no time during the hearing should the appellant: or his 
attorney be permitted to interrogate the hearing officer or the 
hearing counsel as a witness; appellant or his attorney should 
be permitted, however, to ask relevant questions concerning the 
conduct of the hearing. Appellant argues in effect that these 
internal cautionary guidelines, which are proper and correct, 
adversely affected the governing regulations regarding the 
proceedings before the hearing officer. Appellant's complaint 
is clearly without substance, and we find unpersuasive his 
argument that the instructions of the Department constituted 
"undue restraints'. 

With respect to the notice of hearing, appellant:, as 
noted above, contends that he and his attorney did not receive 
adequate notice of the place and date of the hearinq. Under 22 
CFR 51.82, the person adversely affected shall receive not less 
than five business days notice in writing of the scheduled date 
and place of the hearing. 

10/ Sec. 51.85 Proceedings before the hearing officer. - 
The. person adversely affected may appear and testify 

in his or her own behalf and may himself, or by his or 
her attorney, present witnesses and offer other evidence 
and make argument. If any witness whom the person 
adversely affected wishes to call is unable to appear in 
person, the hearing officer may, in his or her 
discretion, accept an affidavit by the witness or order 
evidence to be taken by deposition. The person adversely 
affected shall be entitled to be informed of all the 
evidence before the hearing officer and of the source of 
such evidence, and shall be entitled to confront and 
cross-examine any adverse witness. The person shall, 
upon request by the hearing officer, confirm his or her 
oral statements in an affidavit for the record. 



A s  we h a v e  s e e n ,  t h e  r e c o r d  shows  t h a t  on Augus t  1 6 ,  
1985 ,  a p p e l l a n t  r e q u e s t e d  a h e a r l n g  a s  s o o n  a s  p o s s i b l e ;  t h a t  o n  
O c t o b e r  2 ,  1 9 8 5 ,  t h e  Embassy a d v l s e d  him t h a t  t h e  h e a r i n g  would  
t a k e  p l a c e  o n  O c t o b e r  1 0 ,  a t  t h e  C o n s u l  G e n e r a l ' s  o f f i c e ;  t h a t  
on  O c t o b e r  2 ,  a p p e l l a n t  r e q u e s t e d  a n  a d d i t i o n a l  s i x t y  d a y s  
d u r r n g  w h i c h  t h e  h e a r l n g  c o u l d  o c c u r ,  a n d  a u t h o r i z e d  h i s  
a t t o r n e y  t o  r e c e i v e  a l l  l e g a l  n o t i c e  r e l a t e d  t o  t h e  h e a r i n g ;  
t h a t  o n  O c t o b e r  3,  t h e  Embassy i n f o r m e d  b o t h  a p p e l l a n t  a n d  h i s  
a t t o r n e y  o f  a r e s c h e d u l e d  h e a r i n g  t o  be h e l d  o n  December 4 ,  a t  
La P l a n t a  p r i s o n ;  t h a t  o n  November 2 7 ,  t h e  Embassy a d v i s e d  
a p p e l l a n t  a n d  h i s  a t t o r n e y  t h a t  t h e  h e a r i n g  would  b e  h e l d  o n  
December 1 0 .  The E m b a s s y ' s  l e t t e r  o f  November 2 7 ,  was 
p e r s o n a l l y  d e l i v e r e d  t o  a p p e l l a n t  i n  p r i s o n  on t h e  same d a t e  a n d  
was m a i l e d  t o  h i s  a t t o r n e y ,  who c l a i m e d  t h a t  h e  had n o t  r e c e i v e d  
i t .  A p p e l l a n t ' s  a t t o r n e y  s t a t e d  t h a t  h e  f i r s t  r e c e i v e d  n o t i c e  
o f  t h e  December l o t h  h e a r i n g  when c a l l e d  by  a n  Embassy e m p l o y e e  
on December 9 .  

I n  l i g h t  o f  t h e  r e c o r d ,  i t  c a n  h a r d l y  b e  d e n i e d  t h a t  
a p p e l l a n t  a c t u a l l y  r e c e i v e d  " n o t  l e s s  t h a n  5  b u s i n e s s  d a y s '  
n o t i c e  i n  w r i t i n g '  o f  t h e  s c h e d u l e d  d a t e  a n d  p l a c e  o f  t h e  
h e a r i n g .  He r e c e i v e d  i n  p r i s o n  o n  November 2 7 ,  t h e  E m b a s s y ' s  
l e t t e r  o f  t h e  same d a t e ,  i n f o r m i n g  hlm o f  t h e  h e a r i n g  t o  be h e l d  
on December 1 0 ,  1985. I n  o u r  v i e w ,  a p p e l l a n t ,  t h e  p e r s o n  
a d v e r s e l y  a f f e c t e d ,  r e c e i v e d  p r o p e r  n o t i c e  o f  h e a r i n g .  

A p p e l l a n t  a r g u e s ,  h o w e v e r ,  t h a t  h i s  a t t o r n e y  d i d  n o t  
r e c e i v e  n o t a c e  of t h e  December 1 0 t h  h e a r i n g  u n t i l  i n f o r m e d  by  a n  
Embassy e m p l o y e e  o n  December 9 ,  a n d ,  t h e r e f o r e ,  d i d  n o t  r e c e l v e  
a d e q u a t e  n o t i c e  a s  r e q u i r e d  by t h e  r e g u l a t i o n s .  H i s  a r g u m e n t  1s 
b a s e d  o n  t h e  affidavit t h a t  h e  e x e c u t e d  o n  O c t o b e r  2 ,  1 9 8 5 ,  ~ n  
w h i c h  h e  authorized h i s  a t t o r n e y  " t o  r e c e l v e  a l l  l e g a l  n o t i c e  
r e l a t e d  t o  t h e  h e a r l n g . "  The a p p e l l a n t ' s  p o s i t i o n  a p p e a r s  t o  b e  
t h a t  h e  d i d  n o t  r e c e l v e  a d e q u a t e  n o t i c e  o f  t h e  h e a r i n g  b e c a u s e  
h i s  a t t o r n e y  was " t h e  o n l y  p e r s o n  l e g a l l y  a u t h o r i z e d "  t o  r e c e l v e  
n o t i c e  a n d  h i s  a t t o r n e y  d i d  n o t  r e c e i v e  a d e q u a t e  n o t i c e .  We 
r e j ec t  h i s  c o n t e n t i o n .  

We d o  n o t  c o n s i d e r  a p p e l l a n t ' s  a u t h o r i z a t i o n  t o  b e  a 
w a i v e r  o f  o r  l i m i t a t i o n  o n  2 2  C F R  51 .82 ,  w h i c h  r e q u i r e s  t h a t  
n o t i c e  o f  h e a r i n g  b e  g i v e n  t o  t h e  p e r s o n  a d v e r s e l y  a f f e c t e d .  
The f a c t  t h a t  a p p e l l a n t  a c t u a l l y  r e c e i v e d  n o t i c e  o f  t h e  d a t e  a n d  
p l a c e  o f  t h e  h e a r i n g  w i t h i n  t h e  time p r e s c r i b e d  i s  c o m p l i a n c e  
with t h e  r e g u l a t i o n ,  a n d  p r e c l u d e s  a p p e l l a n t  f r o m  a s s e r t i n g  l a c k  
o f  a d e q u a t e  n o t i c e .  

I t  is c lear  f r o m  t h e  r e c o r d  t h a t  a p p e l l a n t ' s  a t t o r n e y  
r e c e i v e d  t i m e l y  n o t i c e  o f  t h e  h e a r i n g  t h a t  w a s  s c h e d u l e d  o n  
December 4 ,  1 9 8 5 ,  a n d  made n o  a p p e a r a n c e  o n  t h a t  d a t e .  As t o  
t h e  h e a r i n g  t o  b e  h e l d  o n  December 1 0 ,  a p p e l l a n t ' s  a t t o r n e y ,  a s  
s t a t e d  a b o v e ,  c l a i m e d  t h a t  h e  had n o t  r e c e i v e d  t h e  Embassy 
l e t t e r  o f  November 27,  1 9 8 5 ,  informing him o f  t h e  p o s t p o n e m e n t  
o f  t h e  h e a r r n g  d a t e  t o  December 1 0 ,  a n d  t h a t  h e  f i r s t  became 
a w a r e  o f  t h e  c h a n g e  o n  December 9 .  N o t w l t h s t a n d i n g ,  w e  d o  n o t  



see t h a t  a p p e l l a n t  was t h e r e b y  p r e j u d i c e d .  A t  t h e  commencement  
o f  t h e  h e a r i n g  on  December 1 0 ,  t h e  h e a r i n g  o f f i c e r ,  b e c a u s e  o f  
t h e  f a i l u r e  of a p p e l l a n t ' s  a t t o r n e y  t o  a p p e a r ,  s u g g e s t e d  a 
c o n t i n u a n c e  of t h e  h e a r i n g  u n t i l  s u c h  time a s  a p p e l l a n t  c o u l d  b e  
r e p r e s e n t e d  by h l s  a t t o r n e y .  A p p e l l a n t  e l e c t e d ,  h o w e v e r ,  t o  
p r o c e e d  w i t h  t h e  h e a r i n g ,  b u t  r e s e r v e d  t h e  r i g h t  t o  r e q u e s t  a  
c o n t i n u a n c e  i f  h e  d e s i r e d  t h e  a d v i c e  o f  h i s  a t t o r n e y .  A t  t h e  
e n d  o f  t h e  h e a r i n g  a p p e l l a n t  d i d  r e q u e s t  a c o n t i n u a n c e  o f  t h e  
h e a r i n g  t o  December 1 9 ,  a t  w h i c h  t i m e  h e  was a c c o m p a n i e d  by h i s  
a t t o r n e y .  

F i n a l l y ,  a p p p e l l a n t  a s s e r t s  t h a t  t h e  c o p y  o f  t h e  E e d e r a l  
w a r r a n t  o f  a r r e s t  c h a r g i n g  h i m  w i t h  u n l a w f u l  f l i g h t  t o  a v o i d  
p r o s e c u t i o n  t h a t  was s u b m i t t e d  a t  t h e  h e a r i n g  ( P a s s p o r t  S e r v i c e s  
E x h i b i t   NO.^), d o e s  n o t ,  c o n s t i t u t e  p r o o f  t h a t  t h e  c h a r g e  " d o e s  
i n  f a c t  e x i s t " .  H e  s t a t e s  t h a t  t h e  c o p y  o f  t h e  a r r e s t  w a r r a n t  
is  n o t  a c e r t i f i e d  c o p y  a n d  b e a r s  n o  p r o o f  o f  a u t h e n t i c i t y  o f  
a n y  k i n d .  

A l t h o u g h  t h e  c o p y  o f  t h e  f e d e r a l  w a r r a n t  o f  a r r e s t  is n o t  
c e r t i f i e d ,  i t  d o e s  n o t  f o l l o w  t h a t  t h e  c o p y  l a c k s  a u t h e n t i c i t y .  
I n  t h e  f i r s t  place,  t h e  o r i g i n a l  c o p y  o f  t h e  e x t r a d i t i o n  r e q u e s t  
a n d  s u p p o r t i n g  d o c u m e n t s ,  i n c l u d i n g  c o p i e s  o f  t h e  December 7 ,  
1 9 7 7 ,  i n d i c t m e n t  a n d  t h e  S t a t e  o f  F l o r i d a  w a r r a n t  c h a r g i n g  
a p p e l l a n t  w i t h  s p e c i f i e d  c r i m e s ,  w e r e  a l l  i n  f a c t  i n t r o d u c e d  i n  
e v i d e n c e  a n d  a v a i l a b l e  f o r  c o m p a r i s o n .  I n  t h e  s e c o n d  p l a c e ,  i t  
is p l a i n l y  m a n i f e s t  f r o m  a n  e x a m i n a t i o n  o f  t h e  S t a t e  o f  F l o r i d a  
i n d i c t m e n t  a n d  w a r r a n t ,  t h e  f e d e r a l  c o m p l a i n t ,  a n d  t h e  f e d e r a l  
w a r r a n t  o f  a r r e s t  t h a t  a p p e l l a n t  1s t h e  s u b j e c t  a n d  is c h a r g e d  
w i t h  m o v i n g  a n d  t r a v e l i n g  i n  interstate commerce t o  a v o l d  
p r o s e c u t i o n  i n  v i o l a t i o n  of 18  U . S . C .  1 0 7 3 .  

Under  t h e  r e g u l a t i o n s ,  t h e  D e p a r t m e n t  is r e q u i r e d  t o  d e n y  
a p a s s p o r t ,  e x c e p t  f o r  d i r e c t  r e t u r n  t o  t h e  U n r t e d  S t a t e s ,  t o  a n  
a p p l i c a n t  who i s  t h e  s u b j e c t  o f  a n  o u t s t a n d i n g  f e d e r a l  w a r r a n t  
o f  a r r e s t ,  a s  is t h e  case h e r e .  A p p e l l a n t  was d u l y  i n f o r m e d  o f  
t h e  d e n i a l  o f  a p a s s p s r t  on t h e  q r o u n d  t h a t  h e  was  t h e  s u b j e c t  
of a w a r r a n t  o f  a r r e s t  a n d  g i v e n  a c o p y  of t h a t  w a r r a n t .  H e  h a d  
s u f f i c i e n t  n o t i c e  o f  i t s  e x i s t e n c e .  The  f a c t  t h a t  t h e  c o p y  was 
u n c e r t i f i e d  does n o t  r e n d e r  i t  ~ n a d m i s s i b l e  i n  t h e  p r o c e e d i n g s  
h e l d  b e f o r e  t h e  h e a r i n g  o f f i c e r  I n  l i g h t  o f  2 2  CFR 51 .86 .  - 11/ 

11/ 2 2  C.F.R. 51.86  (1985) r e a d s :  - 
Set. 51.86 A d m i s s i b i l i t ~ y  of e v i d e n c e .  

The  p e r s o n  a d v e r s e l y  a f f e c t e d  a n d  t h e  D e p a r t m e n t  may 
i n t r o d u c e  s u c h  e v i d e n c e  a s  t h e  h e a r i n q  o f f i c e r  deems 
p r o p e r .  F o r m a l  r u l e s  o f  e v i d e n c e  s h a l l  n o t  a p p l y ,  b u t  
r e a s o n a b l e  r e s t r i c t i o n s  s h a  11 be i m p o s e d  a s  t o  r e l e v a n c y ,  
c o m p e t e n c e  a n d  m a t e r i a l i t y  o f  e v i d e n c e  p r e s e n t e d .  



I t  is mandatory under 2 2  CFR 5 1 . 7 0 ( a ) ( l ]  and ( 4 )  t h a t  a  
passpor t ,  except for d i r e c t  r e tu rn  t o  the United S t a t e s ,  not be 
rssued i n  any case i n  which the app l ican t  is  the subject  of an 
outstanding f ede ra l  warrant of a r r e s t  f o r  a felony or t he  
sub j ec t  of a request  for e x t r a d i t i o n  presented t o  t h e  government 
of a  fo re ign  country. Here, appe l lan t  i s  the sub jec t  of a  
f ede ra l  warrant of a r r e s t  issued by the United S t a t e s  D i s t r i c t  
Court fo r  the  Southern D i s t r i c t  of Florida and a  request  f o r  
e x t r a d i t i o n  t o  the  government of Venezuela, and, under the  
regu la t ions ,  is not e n t i t l e d  t o  a passpor t ,  except for  d i r e c t  
r e tu rn  t o  the  United S t a t e s .  

Under the  regu la t ions ,  the  Board's ac t ion  is l imi ted  t o  
determining whether the  Department's dec i s ion  t o  deny appe l l an t  
a passpor t  was i n  conformity w i t h  the regu la t ions .  We f i n d  t h a t  
the Department's adverse passport  a c t i on  was proper under 22 CFR 
51.70(a)(l) and ( 4 )  in  t h a t  appe l lan t  is the  sub j ec t  of an 
outstanding f e d e r a l  warrant of a r r e s t  for a  felony and a  reques t  
for e x t r a d i t i o n  presented t o  the  government of Venezuela. 
Accordingly, w e  a f f i r m  the  dec l s ion  of the  Ass is tant  Secre ta ry  
f o r  Consular A f f a i r s  upholding the Department's den i a l  of a  
passport t o  appe l l an t .  

Alan G .  J a m e s ,  Chairman 

Edward G .  Y i s e y ,  Member 

Howard :leyers, 'leriber 
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