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Appel lant ,  a nat ive-born United S t a t e s  c i t i z e n ,  moved t o  
Canada wi th  h i s  w i f e  i n  1 9 7 4  t o  t a k e  a p o s i t i o n  as a resea rch  
s c i e n t i s t  wi th  an  agency of t h e  Canadian Government. I n  1976 
he registered h i s  Canadfin-born son a s  a United S t a t e s  c i t i z e n  
a t  t h e  Consulate  i n  Calgary. I n  1976 he a p p l i e d  f o r  a  passpor t  
a t  t h e  Consulate  i n  a n t i c i p a t i o n  of t r a v e l l i n g  abroad on 
Canadian Government bus iness .  A p a s s p o r t  i s sued  bu t  was l i m i t e d  
t o  one year ,  pending a de terminat ion  by t h e  Department whether 
he  e x p a t r i a t e d  himself  by making an o a t h  of a l l e g i a n c e  when he! 
e n t e r e d  upon employment wi th  t h e  Canadian Government, I n  
January 1978 a p p e l l a n t  a p p l i e d  t o  have h i s  p a s s p o r t  extended t o  
f u l l  v a l i d i t y  and p resen ted  evidence from t h e  Canadian au thor i -  
t ies t h a t  h e  w a s  n o t  r e q u i r e d  t o  make t h e  o a t h  b u t  had been 
asked t o  do so because t h e  a u t h o r i t i e s  concerned misunderstood 
t h e  a p p l i c a b l e  r e q u l a t i o n s .  S ince  a p p e l l a n t  t h u s  proved he had 
n o t  performed an  e x p a t r i a t i v e  a c t ,  t h e  Consulate  extended h i s  
p a s s p o r t  t o  f u l l  v a l i d i t y .  

I n  l a t e  1977 o r  e a r l y  1978 a p p e l l a n t  a p p l i e d  to  be 
n a t u r a l i z e d  as a Canadian c i t i z e n .  H e  made t h e  s tandard  o a t h  
of a l l e g i a n c e  on March 1, 1978 and became a Canadian c i t i z e n .  
S h o r t l y  a f t e r w a r d s  he  l e f t  Canada on a United S t a t e s  passpor t  f o r  
a t r i p  abroad on Canadian government bus iness ,  dur ing  t h e  
course  of which he used  f i r s t  an o f f i c i a l  and la ter  an o rd ina ry  
Canadian p a s s p o r t ,  

I n  1985 a p p e l l a n t  made c o n t a c t  wi th  United S t a t e s  
a u t h o r i t i e s  i n  Canada f o r  t h e  f i r s t  t i m e  i n  seven y e a r s  when he 
v i s i t e d  t h e  c o n s u l a t e  i n  Calgary t o  c l a r i f y  h i s  c i t i z e n s h i p  
s t a t u s .  The Department l a t e r  t h a t  year  approved t h e  c e r t i f i c a t e  
of l o s s  of n a t i o n a l i t y  t h a t  a  c o n s u l a r  o f f i c e r  executed af ter  
having concluded t h a t  a p p e l l a n t  e x p a t r i a t e d  himself  under s e c t i o n  
3 4 9 ( a ) ( l )  of  t h e  Immigration and N a t i o n a l i t y  A c t  by ob ta in ing  
n a t u r a l i z a t i o n  i n  a f o r e i g n  state. 

HELD : 

1) Appel lant  d i d  n o t  r e b u t  t h e  s t a t u t o r y  presumption t h a t  
he became a Canadian c i t i z e n  v o l u n t a r i l y .  H e  a l l e g e d  t h a t  
economic n e c e s s i t y  f o r c e d  him t o  become n a t u r a l i z e d ;  a p rospec t ive  
budget c u t  would e l i n f n a t e  h i s  job and he would have a better 
chance of remaining wi th  t h e  agency where h e  had worked f o r  
s e v e r a l  y e a r s  i f  he  o b t a i n e d  ~ a n a d i a n  c i t i z e n s h i p ,  Appellant could  



not prove that he actually faced dire economic plight. Nor could 
he show that ,he tried to find alternative employment. It 
appeared to the Board that he was more interested in remaining 
in the kind of employment he preferred (even at the risk of losing 
his citizenship) than searching for employment that would not 
require him to acquire foreign nationality. 

2) With respect to the issue of appellant's intent to 
relinquish United States citizenship,the Board concluded that the 
Department had not met its burden of proving that he so intended. 
~aturalization and use of a Canadian passport aside, appellant 
performed no act that clearly indicated an intention to transfer 
his allegiance to ~anada'. The Board was impressed by these facts: 
that appellant made no renunciatory declaration upon being granted 
Canadian citizenship; that around the time he became naturalized 
he applied to have his documentation as a United States citizen 
confirmed; that he held himself out consistently after natura- 
lization as a unised States citizen; that he maintained personal 
and professional ties to the United States. There was no 
persuasive evidence, the Board concluded, that appellant knowingly 
and intelligently intended to forfeit his United States citizen- 
ship when he became a Canadian citizen. 

The Board reversed the Department's determination that 
appellant expatriated himself. 



T h i s  is an  a p p e a l  from a n  a d m i n i s t r a t i v e  de te rmina t ion  of t h e  
Department of S t a t e  ho ld ing  t h a t  a p p e l l a n t ,  R I P t 

e x p a t r i a t e d  h imse l f  on March 1, 1978 under t h e  p r o v i s i o n s  of s e c t i o n  
3 4 9 ( a ) ( 1 )  of  t h e  Immigration and N a t i o n a l i t y  ~ c t  by o b t a i n i n g  
n a t u r a l i z a t i o n  i n  Canada upon h i s  own a p p l i c a t i o n .  l/ - 

The d i s p o s i t i v e  i s s u e  h e r e  i s  whether t h e  Department h a s  c a r r i e d  
its burden of p rov ing  by a preponderance of t h e  evidence t h a t  P- 
i n t ended  t o  r e l i n q u i s h  h i s r u n i t e d  S t a t e s  c i t i z e n s h i p  when he  a c q u i r e d  
Canadian c i t i z e n s h i p .  For t h e  r e a s o n s  se t  f o r t h  below, it i s  o u r  
conc lus ion  t h a t  t h e  Department h a s  n o t  s u s t a i n e d  i t s  burden of p roo f .  
Accordingly,  w e  w i l l  r e v e r s e  t h e  Depar tment ' s  de te rmina t ion  of 
a p p e l l a n t ' s  e x p a t r i a t i o n .  

I 

electrical e n g i n e e r i n g  and a d o c t b r a t e  i n  meteorology,  H e  states t h a t  
he  s e r v e d  i n  t h e  Uni ted S t a t e s  Marine Corps Reserve from 1958 t o  1966. 
From 1956 t o  1960 h e  worked f o r  a p r i v a t e  company. Between 1960 and 
1974 h e  w a s  employed first by t h e  Uni ted S t a t e s  Bureau of Reclamation 
and later by t h e  Uni ted S t a t e s  F o r e s t  S e r v i c e .  According t o  h i s  
cu r r i cu lum vitae, h e  i s  an  a u t h o r i t y  on snow ava lanches  and mountain 
hydrology, a n d  1s t h e  a u t h o r  of numerous books, government r e p o r t s  
and monographs i n  t h o s e  f i e l d s .  

I/ P r i o r  t o  November 14, 1986, s e c t i o n  349 ( a ) ( l )  of t h e  Inunigration ,.. 
and N a t i o n a l i t y  A c t ,  8 U.S.C. 1 4 8 1 ( a ) ( l ) ,  r e a d  as  fo l lows:  

Sec.  349. ( a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  of t h i s  A c t  
a pe r son  who is  a n a t i o n a l  of t h e  Uni ted S t a t e s  whether by 
b i r t h  or n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by -- 

(1) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a f o r e i g n  
state upon h i s  own a p p l i c a t i o n ,  . . . 

The Immigrat ion and  N a t i o n a l i t y  A c t  Amendments of 1986, PL 99-653, 
approved November 14,  1986, amended s u b s e c t i o n  ( a )  of s e c t i o n  349 by 
i n s e r t i n g  " v o l u n t a r i l y  performing any of t h e  fo l lowing  acts wi th  t h e  
i n t e n t i o n  of  r e l i n q u i s h i n g  Uni ted S t a t e s  n a t i o n a l i t y : "  a f t e r  " s h a l l  
lose h i s  n a t i o n a l i t y  by",  



P and h i s  wife,  who i s  a United S t a t e s  c i t i z e n ,  moved t o  
Canada i n  June  1974 where h e  w a s  h i r e d  by Environment Canada, an  
agency of t h e  Canadian government, as  a snow and avalanche r e s e a r c h  
s c i e n t i s t .  A c h i l d  w a s  born t o  t h e  P i n  August 1975. The n e x t  
y e a r  t h e y  r e g i s t e r e d  h i s  b i r t h  as  a United S t a t e s  c i t i z e n  a t  t h e  
Consula te  General  ( t h e  Consula te )  i n  Calgary.  

I n  A p r i l  1976 P a p p l i e d  f o r  a United S t a t e s  p a s s p o r t  a t  t h e  
Consulate  i n  Calgary,  s t a t i n g  t h a t  h e  planned t o  t r a v e l  s h o r t l y  t o  t h e  
S o v i e t  Union on Canadian government b u s i n e s s .  H e  also informed t h e  
Consula te  t h a t  i n  o r d e r  t o  f u l f i l l  a c o n d i t i o n  of h i s  employment w i th  
Environment Canada h e  had sworn an o a t h  of a l l e g i a n c e  t o  Queen 
E l i z a b e t h  t h e  Second and an o a t h  of s e c r e c y  on J u l y  1, 1974. The 
Consula te  i s s u e d  P a p a s s p o r t  b u t  l i m i t e d  i t s  v a l i d i t y  t o  one y e a r  
pending de t e rmina t ion  of h i s  c i t i z e n s h i p  s t a t u s .  I n  r e q u e s t i n g  t h e  
Depar tment ' s  guidance on i t s  a c t i o n ,  t h e  Consulate  expressed  t h e  view 
t h a t  P might have e x p a t r i a t e d  h imse l f  under the p r o v i s i o n s  of 
s e c t i o n  3 4 9 ( a )  ( 4 )  (B) of t h e  Immigration and N a t i o n a l i t y  A c t  ( I N A )  by 
making an  o a t h  of a l l e g i a n c e  t o  a f o r e i g n  s tate.  2/ - 

The Department adv i sed  t h e  Consula te  i n  January  1977 t h a t  i f  P 
had n o t  been r e q u i r e d  t o  make t h e  o a t h  of a l l e g i a n c e ,  " r e g a r d l e s s  of 
wnether h e  a c t u a l l y  took t h e  o a t h , "  h i s  case would n o t  come w i t h i n  the 
purview of s e c t i o n  3 4 9 ( a ) ( 4 ) ( B )  of t h e  INA.  Therefore ,  i f  P app 1 i e d  
t o  have h i s  p a s s p o r t  extended t o  f u l l  v a l i d i t y ,  t h e  Consula te  might,  

2 /  P r i o r  t o  November 1 4 ,  1986, s e c t i o n  349 (a) ( 4  ) ( B )  of t h e  Immigration - 
and N a t i o n a l i t y  A c t ,  8  U.S.C. 1 4 8 1 ( a ) ( 4 ) ( ~ ) ,  read as fo l lows:  

Sec. 349. ( a )  From and a f te r  t h e  effective d a t e  of t h i s  c h a p t e r  
a person  who is a n a t i o n a l  of  t h e  United S t a t e s  whether by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by -- 

I ' .  .\ 
( 4 )  ( A ) * * *  

( B )  a ccep t ing ,  s e r v i n g  i n ,  o r  performing t h e  d u k i e s  
of any o f f i c e ,  p o s t ,  o r  employment under  t h e  government 
of a f o r e i g n  s ta te  o r  a p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ,  
f o r  which o f f i c e ,  p o s t ,  o r  employment a n  oa th ,  a f f i r m a -  
t i o n ,  or d e c l a r a t i o n  of a l l e g i a n c e  is r e q u i r e d ;  ... 

The Immigration and N a t i o n a l i t y  Act Amendments of 1986, PL 99-653, 
approved Nov. 14, 1986, amended s u b s e c t i o n  ( a )  of s e c t i o n  349 by i n s e r t -  
ing  " v o l u n t a r i l y  performing any of t h e  fo l lowing  acts wi th  t h e  i n t e n t r o n  
of r e l i n q u i s h i n g  Uni ted  S t a t e s  n a t i o n a l i t y :  " a f t e r  " s h a l l  lose h i s  
n a t i o n a l i t y  by";  and  amended subparagraph ( B )  of paragraph ( 4 )  of s e c t i o n  
349(a )  by i n s e r t i n g  " a f t e r  a t t a i n i n g  t h e  a g e  o f  e i g h t e e n  yea r s "  a f t e r  
" fo re ign  state o r  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f " .  



II.. " 
t h e  Department s t a t e d ,  make t h e  ex tens ion ,  provided i t  w a s  e s t a b l i s h e d  
t h a t  P had not  been r e q u i r e d  t o  make t h e  oa th .  

I n  January 1978 P a p p l i e d  t o  have h i s  passpor t  extended t o  
f u l l  v a l i d i t y ,  i.e,, to  1981. H e  p re sen ted  a l e t te r  from t h e  Canadian 
a u t h o r i t i e s  s t a t i n g  t h a t  he  had n o t  been r equ i red  t o  swear an oa th  of 
a l l e g i a n c e ,  b u t  had been asked t o  do s o  because t h e  agency employing 
him had misunderstood t h e  a p p l i c a b l e  l e g a l  requirements.  ~ c c o r d i n g l y ,  
on January 1 6 ,  1978 t h e  Consulate  extended P ' s  passpor t  t o  f u l l  
v a l i d i t y .  

I t  a s p e a r s  t h a t  around t h i s  +,k P applied for naturalization as 
a Canadian c i t i z e n ;  t h e  p r e c i s e  d a t e  of h i s  a p p l i c a t i o n  i s  not- 
d i s c l o s e d  by t h e  record ,  b u t  p o s s i b l y  it was i n  l a t e  1977. On March 1, 
1978 he  w a s  g r a n t e d  Canadian c i t i z e n s h i p  a f t e r  swearing t h e  fo l lowing  
o a t h  of a l l e g i a n c e :  

I, . , swear t h a t  I w i l l  be  f a i t h f u l  and bear  
t r u e  a l l e g i a n c e  t o  h e r  Majesty Queen E l i zabe th  
t h e  Second, h e r  h e i r s  and successo r s  according 
t o  law, and t h a t  I w i l l  f a i t h f u l l y  observe t h e  
l a w s  of Canada and f u l f i l  my d u t i e s  a s  a 
Canadian c i t i z e n ,  

S h o r t l y  a f t e r  o b t a i n i n g  Canadian c i t i z e n s h i p ,  P went t o  Ind ia  
on Canadian Government bus iness ,  According to  h i s  r e p l i e s  t o  t h e  
Board's  i n q u i r i e s ,  he  l e f t  Canada on o r  about  iYlarch 10, 1978, c a r r y i n g  
a United S t a t e s  p a s s p o r t ,  I n  f l i g h t  he was handed an o f f i c i a l  Canadian 
p a s s p o r t  which he  used t o  e n t e r  I n d i a  where he  l e c t u r e d  a t  a snow and 
ava lanche  school .  On March 3 1 s t  he  exchanged t h e  o f f i c i a l  p a s s p o r t  for 
a r e g u l a r  ( t o u r i s t )  p a s s p o r t  and used  t h e  l a t t e r  t o  v i s i t  the USSR. H e  
l e f t  t h e  USSR on A p r i l  1 2 t h  and r e t u r n e d  t o  Canada, e n t e r i n g  on a 
Canadian t o u r i s t  pas spor t .  

mound  J u l y  1985 P v i s i t e d  t h e  Consulate,  o s t e n s i b l y  t o  
c l a r i f y  h i s  c i t i z e n s h i p  s t a t u s .  H e  conc2leteG Forms f o r  determining 
United S t a t e s  c i t i z e n s h i p  s t a t u s  and on J u l y  2nd was in te rv iewed by a 
consu la r  o f f i c e r .  On July 4 t h  h e  wrote  t o  t h e  consu la r  o f f i c e r  t o  
supplement in format ion  he  gave t h e  l a t t e r  dur ing  t h e  July 2nd i n t e r -  
view. After t h e  Consulate  r e c e i v e d  conf i rmat ion  from t h e  Canadian 
a u t h o r i t i e s  that P had  o b t a i n e d  n a t u r a l i z a t i o n ,  a consu la r  o f f i c e r  
executed  a c e r t i f i c a t e  of loss  of n a t i o n a l i t y  on September 25, 1985. - 3 /  

3/  - Sec t ion  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 1501, 
r e a d s  as fo l lows:  

Sec,  358. Whenever a d ip lomat i c  o r  consu la r  o f f i c e r  of t h e  United 
S t a t e s  h a s  r eason  t o  b e l i e v e  t h a t  a person  whi le  i n  a f o r e i g n  s t a t e  has 
l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under any p rov i s ion  of c h a p t e r  3 of 
t h i s  t i t l e ,  or under any p r o v i s i o n  of c h a p t e r  I V  of t h e  N a t i o n a l i t y  A c t  
of 1940, as amended, he s h a l l  c e r t i f y  t h e  f a c t s  upon which such b e l i e f  
is  based  t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  under r e g u l a t i o n s  
p r e s c r i b e d  by t h e  S e c r e t a r y  of  S t a t e .  I f  t h e  r e p o r t  of t h e  d ip lomat i c  
or consu la r  o f f i c e r  i s  approved by t h e  S e c r e t a r y  of S t a t e ,  a copy of the 



b - C 

The o f f i c e r  c e r t i f i e d  t h a t  P acquired United S t a t e s  c i t i z e n s h i p  a t  
b i r t h ;  t h a t  he obtained n a t u r a l i z a t i o n  i n  Canada upon h i s  own app l i ca t io i  
and concluded t h a t  he thereby e x p a t r i a t e d  himself under t h e  p rov i s ions  
of s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  I N A .  The consular  o f f i c e r  submit ted t h e  
c e r t i f i c a t e  t o  t h e  Department under cover of a d e t a i l e d  memorandum 
exp la in ing  why he be l ieved t h e  Department should approve t h e  c e r t i f i c a t e .  

The Department agreed t h a t  t h e  record  supported a f i n d i n g  of l o s s  
of n a t i o n a l i t y ,  and accordingly approved t h e  c e r t i f i c a t e  on October 1 6 ,  
1985. This  a c t i o n  of t h e  Department c o n s t i t u t e s  an a d m i n i s t r a t i v e  
de terminat ion  of l o s s  of n a t i o n a l i t y  from which a t imely  and p roper ly  
f i l e d  appeal  may be taken t o  t h e  Board of Appel late  Review. P 
e n t e r e d  an appeal  p ro  s e  on December 7,  1985. -- 

The s t a t u t e  provides t h a t  a n a t i o n a l  of t h e  United S t a t e s  s h a l l  
l o s e  h i s  n a t i o n a l i t y  by v o l u n t a r i l y  ob ta in ing  n a t u r a l i z a t i o n  i n  a 
foreig'n state upon h i s  own a p p l i c a t i o n  with t h e  i n t e n t i o n  of r e l i n -  
quishing United S t a t e s  n a t i o n a l i t y .  4/ There is no d i s p u t e  t h a t  
P duly obta ined  n a t u r a l i z a t i o n  in-~anada  upon h i s  own a p p l i c a t i o n  
and so brought himself wi th in  t h e  purview of t h e  s t a t u t e .  So our  
f i r s t  i nqu i ry  i s  whether P a c t e d  v o l u n t a r i l y .  

I n  l a w  it i s  presumed t h a t  one who performs a s t a t u t o r y  e x p a t r i a -  
t i n g  act does s o  v o l u n t a r i l y ,  b u t  t h e  presumption may be r e b u t t e d  upon 
a showing by a preponderance of t h e  evidence t h a t  t h e  a c t  w a s  i n -  
voluntary ,  - 5/ 

c e r t i f i c a t e  s h a l l  be forwarded t o  tine Attorney General, f o r  h i s  i n f o r -  
mation, and t h e  diplomatic  o r  consu la r  o f f i c e  i n  which t h e  r e p o r t  was 
made s h a l l  be directed t o  forward a copy of t h e  c e r t i f i c a t e  t o  t h e  
person t o  whom it relates. 

4/ Sec t ion  3 4 9 ( a ) ( 1 )  of t h e  Immigration and Na t iona l i ty  A c t .  Text - 
supra, n o t e  1. 

Sec t ion  349(c)  of t h e  Immigration and Na t iona l i ty  A c t ,  8 U.S.C. 
1481(c) ,  reads as fol lows:  

(c)  Whenever t h e  l o s s  of United S t a t e s  n a t i o n a l i t y  is p u t  i n  
i s s u e  i n  any a c t i o n  o r  proceeding commenced on o r  a f t e r  t h e  enactment 
of t h i s  subsec t ion  under, o r  by v i r t u e  o f ,  t h e  p rov i s ions  of t h i s  o r  
any o t h e r  A c t ,  t h e  burden s h a l l  be upon t h e  person o r  p a r t y  claiming 
t h a t  such loss occurred, t o  e s t a b l i s h  such c la im by a preponderance of 
t h e  evidence.  Except as o therwise  provided i n  subsec t ion  (b) ,  any 
person who commits or performs, o r  who h a s  committed or performed, any 
act of e x p a t r i a t i o n  under t h e  p r o v i s i o n s  of t h i s  o r  any o t h e r  A c t  s h a l l  
be presumed t o  have done s o  v o l u n t a r i l y ,  b u t  such presumption may be 
r e b u t t e d  upon a showing, by a preponderance of t h e  evidence t h a t  t h e  
act or acts committed o r  performed were n o t  done v o l u n t a r i l y .  

The Immigration and N a t i o n a l i t y  A c t  Amendments of 1986, PL 99-653, 
NOv. 1 4 ,  1986, repealed  s e c t i o n  3 4 9 ( b )  b u t  d i d  no t  r edes igna te  s e c t i o n  
349(c ) .  



OK appea l  P a l l e g e d  t h a t  : "My d e c i s i o n  t o  become a  
~ a n a d i a n  c i t i z e n  w a s  mot iva ted  by s t r o n g  job p r e s s u r e s , "  I n  t h e  l e t t e r  
he wrote t o  a  consu la r  o f f i c e r  on J u l y  4 ,  1985 he  s t a t e d  t h a t :  

Sometime between 1977 and 1978, a budget  review 
f o r c e d  my immediate s u p e r v i s o r  t o  t r a n s f e r  and a t  
t h e  same t i m e  a b o l i s h e d  my p o s i t i o n .  I t r i e d  
u n s u c c e s s f u l l y  t o  r e t u r n  t o  my o l d  job wi th  t h e  
USDA F o r e s t  S e r v i c e ,  where budget  c u t s  were a l s o  
going i n t o  e f f e c t .  My new s u p e r v i s o r  t o l d  m e  I 
cou ld  compete f o r  an Environment Canada opening 
i f  I w a s  a  Canadian c i t i z e n .  E a r l y  i n  1978 I w a s  
g r a n t e d  Canadian c i t i z e n s h i p ,  and was t r a n s f e r r e d  
i n t o  a new p o s i t i o n .  

Many t i m e s  i n  t h e  l a s t  1 0  y e a r s  I have t r i e d  f o r  
r e i n s t a t e m e n t  wi th  t h e  U.S. C i v i l  S e r v i c e  i n  
o r d e r  t o  b u i l d  upon my 10 y e a r s  wi th  t h e  U.S. 
Government. I n  1982, I ob ta ined  a  p o s i t i o n  wi th  
t h e  U . S .  Department of Energy, b u t  a f t e r  a long  
and p a i n f u l  p e r i o d  of p r o c r a s t i n a t i o n  dec ided  it 
w a s  t o o  l a te  i n  l i f e  f o r  m e  t o  make a  major 
change i n  r e s e a r c h ,  

I n  commenting on P ' s  c o n t e n t i o n  t h a t  he  w a s  f o r c e d  t o  o b t a i n  
n a t u r a l i z a t i o n  f o r  employment r ea sons ,  t h e  c o n s u l a r  o f f i c e r  who handled 
h i s  case observed i n  h i s  memorandum t o  t h e  Department of  September 25,  
1985 t h a t :  

... as D r .  P i s  a s c i e n t i s t  i n  a  very  s p e c i a l i z e d  
area and t h a t  t h e  Canadian government o r i g i n a l l y  
b rought  him t o  Canada a s  an employee it would s e e m  
u n l i k e l y  t h a t  t hey  would d i spose  of him i n  a budget  
c u t  w i thou t  c o n s i d e r i n g  him f o r  an  a l t e r n a t i v e  
p o s i t i o n  which h e  was q u a l i f i e d  f o r ,  AS h e  h a s  n o t  
p rov ided  any ev idence  of  p r e s s u r e  t o  n a t u r a l i z e  i n  
Canada w e  are unab le  t o  supply  it t o  Department, ,  . . 

I n  s u p p o r t  of  h i s  c o n t e n t i o n  t h a t  he w a s  f o r c e d  t o  o b t a i n  na tu ra -  
- h a s  submi t ted  i n  ev idence  a le t ter  from D,K. M I 

Chief, S u r f a c e  Water Div i s ion ,  Na t iona l  Hydrology Research I n s t i t u t e ,  
Ottawa, d a t e d  February 19,  1986. M wrote  t h a t :  "1 w a s  R 

's  s u p e r v i s o r  [presumably he  means o v e r a l l ,  n o t  immediate 
upe rv i so r ;  see P 's s t a t e m e n t  above] i n  t h e  y e a r s  1976-1980. 

t i m e  i n  April 1978 it w a s  a lmos t  c e r t a i n  t h a t  he  would have l o s t  
job  had  h e  n o t  a c q u i r e d  Canadian c i t i z e n s h i p . "  T o  c o r r o b o r a t e  
c o n t e n t i o n  t h a t  h e  t r i e d  a c t i v e l y  t o  f i n d  s u i t a b l e  employment i n  
United S t a t e s ,  P h a s  submi t t ed  a  l e t t e r  from D r .  R A. 

- :, U.S. F o r e s t  S e r v i c e ,  d a t e d  March 5, 1986. S: J 

d e s c r i b e s  h imse l f  as a p r o f e s s i o n a l  a s s o c i a t e  and longt ime 
s o n a l  f r i e n d  of P - 3 ,  s t a t e d  t h a t  P expressed  r e l u c t a n c e  t o  
ve t h e  United S t a t e s  i n  1974, b u t  concluded t h a t  h e  p o s i t i o n  he  was 
e r e d  i n  Canada would f u r t h e r  h i s  c a r e e r .  " I  can  s ta te  wi thou t  



r e s e r v a t i o n ,  " S cont inued,  " t h a t  s i n c e  he  l e f t  t h e  U . S .  he 
h a s  been a c t i v e l y  seek ing  a way t o  r e t u r n  t h a t  would be wi thout  
de t r imen t  t o  h i s  c a r e e r  and fami ly .  I have w r i t t e n  le t ters  of 
recommendation f o r  him and I know he w a s  second c h o i c e  on a t  least two 
occas ions . "  6 /  - . . 

W e  w i l l  n o t  d i s p u t e  t h a t  P might have l o s t  h i s  p o s i t i o n  wi th  
Environment Canada had h e  n o t  become a Canadian c i t i z e n ,  and t h a t  he 
d i d  t r y  over  an  extended p e r i o d  of  t i m e  t o  f i n d  s u i t a b l e  employment 
i n  t h e  United S t a t e s .  The q u e s t i o n  a r i s e s ,  however, whether t h e  
c i rcumstances  i n  which he  found himself  around t h e  t i m e  of h i s  na t ion -  
a l i t y  were such t h a t ,  a s  a m a t t e r  of law, he  could  be cons ide red  t o  
have been f o r c e d  i n t o  o b t a i n i n g  Canadian c i t i z e n s h i p  a g a i n s t  h i s  f i x e d  
w i l l  and i n t e n t  t o  ac t  o the rwi se .  

I t  is  s e t t l e d  t h a t  du re s s  vo ids  an  e x p a t r i a t i n g  a c t .  Doreau v .  
Marshal l ,  170 F.2d 7 2 1  ( 3 r d  C i r .  1 9 4 8 ) .  Consider ing t h e  i n e w l e  
worth of United S t a t e s  c i t i z e n s h i p ,  t h e  c o u r t s  have i n s i s t e d ,  n o t  
s u r p r i s i n g l y ,  however, t h a t  a c i t i z e n  who performs a s t a t u t o r y  
e x p a t r i a t i n g  act and a l l e g e s  t h a t  he  w a s  f o r c e d  t o  do it, must prove 
he so a c t e d  because of t h e  e x t r a o r d i n a r y  c i rcumstances  i n  which he  
found h imse l f .  The r u l e  w a s  l a i d  down i n  Doreau, s u p r a .  

. . . I f  by r ea son  of e x t r a o r d i n a r y  c i r cums tances  
amounting t o  t r u e  .duress,  an American n a t i o n a l  
i s  f o r c e d  i n t o  the f ~ r r n a l i ~ i e s  of c i t i z e n s h i p  
of  ano the r  count ry ,  t h e  s i n e  qua non of 
e x p a t r i a t i o n  i s  lackinq.'ere imot authen-  t ic  abandonment of  his-own n a t i o n a l i t y .  H i s  
a c t ,  i f  it can be c a l l e d  h i s  act, is  involun-  
t a r y .  H e  cannot  be t r u l y  s a i d  t o  be mani fes t -  
i n g  an  i n t e n t i o n  of  renouncing h i s  count ry .  
On t h e  other hand it is  j u s t  as c e r t a i n  t h a t  
t h e  f o r s a k i n g  of  American c i t i z e n s h i p ,  even i n  
a d i f f i c u l t  s i t u a t i o n ,  as a matter o f  
expediency,  w i th  a t t empted  excuse of such 
conduct  la ter  when c r a s s  m a t e r i a l  cons ide ra -  
t i o n s  sugges t  t h a t  c o u r s e ,  is  n o t  du re s s .  
170 F.2d a t  724.  

6/ P - h a s  a l s o  submi t t ed  c o p i e s  of correspondence h e  conducted 
with U.S .  government a g e n c i e s  and  p r i v a t e  i n s t i t u t i o n s  i n  t h e  United 
S t a t e s  ev idenc ing  an e f f o r t  t o  f i n d  employment i n  t h e  Uni ted S t a t e s .  
This  correspondence,  however, d a t e s  from mid-1978, a f t e r  h e  ob ta ined  
n a t u r a l i z a t i o n .  While r e l e v a n t  t o  t h e  i s s u e  of  h i s  i n t e n t  t o  
r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p ,  a s  w e  d i s c u s s  below, t ha t  
correspondence does  n o t  appear  germane t o  t h e  i s s u e  o f  v o l u n t a r i n e s s .  



~ d b n o m i c  d u r e s s  avo ids  t h e  e f f e c t  of e x p a t r i a t i n g  conduct.  
Insogna v. Dul les t  116 F.Supp 473 ( D . D . C .  1953) .  I n  Insogna a dua l  
c l t l z e n  of I t a l y  and  t h e  United S t a t e s  accep ted  employment i n  I t a l y  
i n  o rde r ,  as t h e  D i s t r i c t  Court  he ld ,  " t o  s u b s i s t . "  Under such c i r -  
cumstances, t h e  c o u r t  he ld ,  t h e  accep tance  of employment "...was t h e  
r e s u l t  of a c t u a l  d u r e s s  which overcame h e r  n a t u r a l  tendency t o  p r o t e c t  
h e r  b i r t h r i g h t  ... S e l f - p r e s e r v a t i o n  has  long been recognized  as t h e  
f i r s t  law of n a t u r e . "  116 F. Supp. a t  474 and 475. 

I n    ti pa v. Dul les ,  233 F.2d 551 ( 3 r d  C i r .  1956)  t h e  p e t i t i o n e r  
t e s t i f i e d  t h a t  h e  f aced  d i r e  economic p l i g h t  and i n a b i l i t y  t o  f i n d  

' 

employment i n  t h e  economic chaos  of post-war I t a l y .  The C i r c u i t  Court 
he ld  t h a t  t h e  D i s t r i c t  Court  had e r r e d  i n  f i n d i n g  a g a i n s t  p e t i t i o n e r  
and t h a t  he had indeed  been s u b j e c t e d  t o  economic d u r e s s ,  

T h i r t y  y e a r s  a f te r  Insogna and S t i p a ,  t h e  Ninth C i r c u i t  examined - 
t h e  i s s u e  of economic d u r e s s  I n  ~ i c h a r d s v .  S e c r e t a r y  of S t a t e ,  752 
F.2d 1413 ( 9 t h  C i r .  1985) .  P e t i t i o n e r  Richards  a rgued  t h a t  h i s  n a t u r a -  
l i z a t i o n  i n  Canada w a s  n o t  vo lun ta ry  because he w a s  under economic 
du re s s  when he o b t a i n e d  Canadian c i t i z e n s h i p ;  he was t e a c h i n g  school 
when h e  dec ided  t o  a c c e p t  a job  i n  t h e  Boy Scouts ,  a  p o s i t i o n  r e q u i r i n g  
Canadian c i t i z e n s h i p .  The C i r c u i t  Court  agreed  w i t h  Richards  t h a t  an 
e x p a t r i a t i n g  act performed under economic d u r e s s  cannot  be  s a i d  t o  have 
been vo lun ta ry ,  c i t i n g  Insogna and S t i p a ,  supra .  The c o u r t  t hen  s a i d :  -- 

. , .Condi t ions  of economic du re s s ,  however, have 
been found under c i r cums tances  f a r  d i f f e r e n t  
f r o m  t h o s e  p r e v a i l i n s  h e r e .  I n  Insouna v.  
Du l l e s  f o r  i n s t a n c e ,  - t h e  e x p a t r i a t i n ;  act' w a s  
performed t o  o b t a i n  money neces sa ry  ' i n  o r d e r  
t o  l i v e . '  115 F. Supp. a t  475 .  I; S t i  a v .  
Dul les ,  t h e  a l l e g e d  e x p a t r i a t e  f a c e d - d k e  
economic p l i g h t  and i n a b i l i t y  t o  o b t a i n  
employment.' 233 F.2d a t  556. Although w e  
do n o t  d e c i d e  t h a t  economic du re s s  e x i s t s  
on ly  under such extreme ci rcumstances ,  w e  do 
t h i n k  t h a t ,  a t  t h e  least ,  some degree  of  
h a r d s h i p  must be  shown. The d i s t r i c t  c o u r t  
i n  t h i s  case found t h a t  Richards  w a s  under  no 
h a r d s h i p  of any k i n d  when he execu ted  t h e  
documents c o n t a i n i n g  t h e  r e n u n c i a t i o n  of United 
S t a t e s  c i t i z e n s h i p ,  

Richards  shou ld  no t ,  i n  o u r  op in ion ,  be r e a d  as  s e t t i n g  a new, 
l e s s  r i g o r o u s  s t a n d a r d  of p roof  of economic d u r e s s .  I n  dec id ing  t h e  
ca se ,  t h e  Ninth C i r c u i t  mere ly  h e l d  t h a t  a t  a minimum s o m e  degree  of 
hardsh ip  must be  shown t o  demons t ra te  economic.duress .  The Ninth 
C i r c u i t  w a s  r e q u i r e d  t o  de te rmine  on ly  whether t h e  d i s t r i c t  c o u r t  
e r r e d  i n  f i n d i n g  t h a t  R icha rds  had no t  been s u b j e c t e d  t o  any econonlc 
p r e s s u r e s  when he o b t a i n e d  Canadian c i t i z e n s h i p .  There  w a s  no need f o r  
t he  Appeals Court  t o  e s t a b l i s h  any o t h e r  s t a n d a r d  a g a i n s t  which t o  
measure economic d u r e s s  when it found t h a t  t h e  d i s t r i c t  c o u r t  had not 
e r r e d  i n  ho ld ing  t h e r e  was no ev idence  Richards  had been s u b j e c t  t o  
coe rc ion  a r i s i n g  from h i s  economic c i rcumstances .  



Measured a g a i n s t  t h e  s t anda rds  of Insogna,  S t i p a  and Doreau P 1 c 

s i t u a t i o n  could n o t  be desc r ibed  a s  e x t r a o r d i n a r y  o r  unique.  Even 
w weighedt a g a i n s t  a  l e s s  r i g o r o u s  norm, h i s  c i rcumstances  do n o t  appear 

t o  u s  t o  have been such t h a t  he had no p r a c t i c a l  a l t e r n a t i v e  t o  becoming 
a Canadian c i t i z e n .  H e  may, a s  t h e  l e t t e r  from D r .  S a t t e s t s ,  
have e x p l o r e d  a l t e r n a t i v e s  t o  o b t a i n i n g  n a t u r a l i z a t i o n  wi thou t  success ,  
b u t  he  has  n o t  shown t h a t  he could  no t  have found any employment i n  t h e  
United S t a t e s  o r  Canada t h a t  would n o t  have r e q u i r e d  r i s k i n g  u n i t e d  
S t a t e s  c i t i z e n s h i p  whi le  enab l ing  him t o  p rov ide  f o r  h imself  and h i s  
fami ly .  I t  i s  d i f f i c u l t  t o  b e l i e v e  t h a t  w i t h  h i s  educa t ion  and 
expe r i ence  he  c o u l d  n o t  have managed t o  make ends  m e e t  s h o r t  of ob ta in -  
i ng  f o r e i g n  n a t u r a l i z a t i o n .  Finding it d i f f i c u l t  t o  remain i n  o r  
o b t a i n  i d e a l  employment, excep t  by p u t t i n g  United S t a t e s  c i t i z e n s h i p  a t  
j e ~ p a r d y ~ c a n n o t ,  a s  a  matter of law, be cons ide red  t o  be du re s s .  

P t h u s  had  cho ices ;  he has, no t  proved he had none. Involun- 
t a r i n e s s  i m p l i e s  absence of cho ice ,  b u t  t h e  o p p o r t u n i t y  t o  make a  
pe r sona l  cho ice  i s  t h e  e s sence  of v o l u n t a r i n e s s .  ~ o l l e ~  v.  Immigration 
and N a t u r a l i z a t i o n  Se rv i ce ,  4 4 1  F.2d 1245, 1250 ( 5 t h i r .  1 9 7 1 ) .  On 
t h e  f a c t s  p r e s e n t e d  P h a s  n o t  proved, as he must do t o  overcome 
t h e  l e g a l  presumption of v o l u n t a r i n e s s ,  t h a t  he had no choice  and t h u s  
was f o r c e d  t o  app ly  f o r  Canadian c i t i z e n s h i p .  We t h e r e f o r e  conclude 
t h a t  h i s  n a t u r a l i z a t i o n  i n  Canada w a s  v o l u n t a r y ,  

Even though w e  have concluded t h a t  a p p e l l a n t  v o l u n t a r i l y  o b t a i n e d  
n a t u r a l i z a t i o n  i n  Canada, " t h e  q u e s t i o n  remains  whether on a l l  t h e  
evidence t h e  Government h a s  s a t i s f i e d  i t s  burden of proof t h a t  t h e  
e x p a t r i a t i n g  act  w a s  performed wi th  t h e  neces sa ry  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p , "  as t h e  Supreme Court  s a i d  i n  Vance v. Te r r azas ,  4 4 4  U . S .  
252, 270 (1980) .  Under t h e  s t a t u t e ,  7 /  t h e  government b e a r s  t h e  
burden of prov ing  i n t e n t  and must do s?j by a preponderance of t h e  
evidence.  4 4 4  U.S. 267. I n t e n t  may be exp res sed  i n  words o r  .found 
as  a f a i r  i n f e r e n c e  from proven conduct.  I d .  a t  260. The i n t e n t  t h e  
government must p rove  is t h e  p a r t y ' s  i n t e n t a t  t h e  t i m e  t h e  expatriating 
a c t  w a s  done. T e r r a z a s  v. Halg, 653 F.2d 285, 287 ( 7 t h  C i r .  1 9 8 1 ) .  
Thus, ev idence  contemporary wl th  t h e  proscribed act is, of course ,  t h e  
most p r o b a t i v e  of t h e  i s s u e  of a p a r t y ' s  i n t e n t .  

I n  P 's case t h e  o n l y  evidence,  beyond h i s  o b t a i n i n g  n a t u r a l l -  
z a t i o n  and swear ing a concomitant  o a t h  of a l l e g i a n c e ,  i s  t h e  f a c t  t h a t  
s h o r t l y  b e f o r e  h e  w a s  g r a n t e d  Canadian c i t i z e n s h i p  h e  a p p l i e d  t o  have 
h i s  United S t a t e s  p a s s p o r t  extended t o  f u l l  v a l i d i t y .  Naturalization, 
Pike t h e  o t h e r  enumerated s t a t u t o r y  e x p a t r i a t i n g  a c t s ,  may be h i g h l y  
persuas ive ,  b u t  i s  n o t  conc lus ive ,  ev idence  of  an i n t e n t  t o  relinquish 
United S t a t e s  c i t i z e n s h i p .  Vance v.  Te r r azas ,  supra ,  a t  261, c i t i n g  
Nishi-kawa v. Dul les ,  356 u.s,, 134 1958)  (Black, J. concur r ing .  
S i m i l a r l y ,  ma-n o a t h  of a l l e g i a n c e ( t o  a f o r e i g n  sove re ign  o r  s t a t e ,  
~ h i l e  a l o n e  i n s u f f i c i e n t  t o  prove i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ,  
a l s o  p rov ides  s u b s t a n t i a l  ev idence  of i n t e n t .  v. Ro ers, 463 
f .2d 1188, 1189 ( 9 t h  C i r .  1972) .  However, an  o a t h o f  a TI?-- eg lance  t h a t  
con ta ins  on ly  an e x p r e s s  a f f i r m a t i o n  of l o y a l t y  t o  t h e  coun t ry  whose 

f  t h e  Immigration and N a t i o n a l i t y  Act. Text 



c i t i z e n s h i p  is  being sought l e a v e s  "ambiguous t h e  i n t e n t  of  t h e  u t t e r e r  
r ega rd ing  h i s  p r e s e n t  n a t i o n a l i t y , "  ~ i c h a r d s  v. S e c r e t a r y  of  S t a t e ,  
1x80-4150, memorandum opin ion ,  ( C , D . C a l .  1980) a t  5.  Applying f o r  
ex t ens ion  of  h i s  p a s s p o r t  t o  f u l l  v a l i d i t y  j u s t  two months b e f o r e  he 
was g r a n t e d  Canadian c i t i z e n s h i p  i s  on i t s  f a c e  t h e  ac t  of someone who 
c o n s i d e r s  h imse l f  a  United S t a t e s  c i t i z e n  and i n t e n d s  t o  remain one. 
The Department, however, a rgues  t h a t  P ' s  a p p l i c a t i o n  should  n o t  be 
i n t e r p r e t e d  a s  ev idence  of an  i n t e n t  t o  r e t a i n  United S t a t e s  c i t i z e n -  
sh ip ,  ma in t a in ing  t h a t :  

16 1976 when M r .  P 's p a s s p o r t  was l i m i t e d  
because there was a  p o s s i b i l i t y  t h a t  he  had l o s t  
h i s  U-S, c i t i z e n s h i p ,  he  d i d  no th ing  t o  r e c t i f y  
t h e  s i t u a t i o n  u n t i l  1 9 7 8  when he needed a new 
p a s s p o r t .  A t  t h e  time of h i s  a p p l i c a t i o n  f o r  
a  p a s s p o r t  i n  1976 he s t a t e d  i n  t h e  q u e s t i o n n a i r e  
p repa red  on A p r i l  27, 1976, ' I  ma in t a in  
a l l e a i a n c e  t o  t h e  U.S .A . ,  ~ r o v i d i n u  it does n o t  
c o n f i i c t  w i t h  my p r e s e n t q  jbb a l l eg&ce  [sic] t o  
t h e  Canadian Government. ' (Emphasis added. ) 
~ p p e l l a n t ' s  a t t i t u d e  appeared t o  be t h a t  h e  
would ma in t a in  h i s  c i t i z e n s h i p  as  long a s  it w a s  
convenien t ,  

P p o i n t e d  o u t  i n  h i s  r e p l y  t o  t h e  Depar tment ' s  b r i e f  t h a t  h e  
cou ld  have allowed h i s  p a s s p o r t  t o  e x p i r e ,  sugges t ing  t h a t  he  d i d  n o t  
do so because it w a s  impor tan t  t o  him t o  be  documented as a  United 
S t a t e s  c i t i z e n ,  S i n c e  he knew he would s h o r t l y  be  g r a n t e d  Canadian 
c i t i z e n s h i p  and would t h e n  be e l i g i b l e  t o  o b t a i n  a Canadian p a s s p o r t ,  
one might a rgue  t h a t  had he in t ended  t o  r e l i n q u i s h  Uni ted S t a t e s  
c i t i z e n s h i p  he  would have documented h imse l f  s o l e l y  a s  a  Canadian. 
With r e s p e c t  t o  t h e  i n f e r e n c e s  t h e  Department draws from h i s  1976 
s t a t emen t  r e g a r d i n g  a l l e g i a n c e ,  P commented t h a t :  

I recall my con£ u s i o n  over  t h e  a3 legiance ques t ion ,  
and I was pe rp l exed  how I cou ld  g i v e  an  answer 
which r e c o n c i l e d  my a l l e g i a n c e  to  t h e  USA w i t h  t h e  
s t a t e m e n t  t h a t  I w a s  under a 1974 o a t h  t o  s e r v e  
Canada. I n  any case ,  because of t h e  s p e c i a l i z e d  
n a t u r e  of  my r e s e a r c h  I d i d  n o t  e x p e c t  t h a t  
" c o n f l i c t n  t o  develop.  

W e  are n o t  persuaded  t h a t  F ' s  s t a t e m e n t  t w o  y e a r s  b e f o r e  he 
a p p l i e d  f o r  an e x t e n s i o n  o f  his p a s s p o r t  v i t i a t e s  t h e  s i g n i f i c a n c e  of 
t h a t  act, A t  wor s t  the s t a t emen t  might be r ega rded  a s  an equ ivoca l  
o r  unguarded remark,  

On ba lance ,  t h e  contemporary evidence i n  t h i s - c a s e  is i n s u f f i -  
c i e n t  t o  suppor t  e i t h e r  a f i n d i n g  t h a t  P i n t ended  t o  r e l i n q u i s h  
c i t i z e n s h i p  o r  i n t e n d e d  t o  r e t a i n  it. W e  must t h e r e f o r e  pursue our  
i n q u i r y  i n t o  h i s  i n t e n t  i n  1978 by examining t h e  c i r c u m s t a n t i a l  



evidence  i n  t h e  ca se .  A s  t h e  c o u r t  s t a t e d  i n  Te r r azas  v .  Haig, 
653 F.2d a t  288: "Of course ,  a  p a r t y ' s  s p e c i f i c  i n t e n t  t o  r e l i n q u i s h  
h i s  c i t i z e n s h i p  r a r e l y  w i l l  b e  e s t a b l i s h e d  by d i r e c t  ev idence .  ~ u t ,  
c i r c u m s t a n k i a l  evidence surrounding t h e  commission of a vo lun ta ry  a c t  
of e x p a t r i a t i o n  may e s t a b l i s h  t h e  r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p . "  I n  o t h e r  words, a  p a r t y ' s  words and conduct a t  t i m e s  
o t h e r  t h a n  t h e  t ime t h e  e x p a t r i a t i n g  a c t  was done may shed  l i g h t  on 
h i s  s ta te  of mind a t  t h e  r e l e v a n t  moment. 

I n  t h e  main, t h e  Department 's  ca se  t h a t  P in tended  t o  
abandon h i s  United S t a t e s  c i t i z e n s h i p  i n  1978 i s  based on t h e  fo l lowing  
p r o p o s i t i o n :  

An o v e r a l l  a t t i t u d e  and behavior  o f t e n  r e f l e c t s  an 
i n d i v i d u a l ' s  d i s i n t e r e s t  and l a c k  of concern i n  
h i s  or h e r  U . S .  c i t i z e n s h i p  and pe rmi t s  an 
i n f e r e n c e  of an  i n t e n t  t o  r e l i n q u i s h  U . S .  c i t i z e n -  
shig. 

M r .  P contends  t h a t  he  never  i n t ended  t o  
r e l i n q u i s h  h i s  U.S. c i t i z e n s h i p  when he n a t u r a l i z e d  
as  a Canadian c i t i z e n .  I t  i s  t h e  Depar tment ' s  
p o s i t i o n  t h a t  A p p e l l a n t ' s  i n t e n t  c a n  be c l e a r l y  
d e t e c t e d  from h i s  behavior  b e f o r e  and a f t e r  h i s  
n a t u r a l i z a t i o n .  

P 's conduct  from 1974 when he a r r i v e d  i n  Canada up t o  1978 
when h e  o b t a i n e d  n a t u r a l i z a t i o n  demonstrably is  n o t  t h a t  of a person 
who i n t e n d s  t o  t r a n s f e r  h i s  a l l e g i a n c e  from t h e  United S t a t e s  t o  
Canada, 

The f a c t  t h a t  P took employment w i t h  a  Canadian government 
agency c e r t a i n l y  is n o t  p r o b a t i v e  of an i n t e n t  t o  t r a n s f e r  h i s  
a l l e g i a n c e  t o  Canada, as t h e  Department acknowledged i n  1977.  
R e g i s t e r i n g  h i s  son and app ly ing  f o r  a p a s s p o r t  i n  1976 are 
i n d i s p u t a b l y  t h e  acts  of a person  who c o n s i d e r s  himself  t o  be a  Uni ted 
S t a t e s  c i t i z e n  and  who i n t e n d s  t o  remain one. A s  t o  t h e  somewhat 
compromising s t a t e m e n t  he  made i n  t h e  c i t i z e n s h i p  q u e s t i o n n a i r e  he 
completed i n  1976 abou t  h i s  a l l e g i a n c e  t o  t h e  United S t a t e s  and 
Canada, w e  have a l r e a d y  i n d i c a t e d  t h a t  w e  do n o t  b e l i e v e  t h a t  it i s  of 
major s i g n i f i c a n c e .  

P 's p o s t - n a t u r a l i z a t i o n  conduct  i s  s u s c e p t i b l e  of  s l i g h t l y  
more mixed i n f e r e n c e s .  H e  a p p l i e d  f o r  a  Canadian p a s s p o r t  and used it 
t o  t r a v e l  on Canadian government b u s i n e s s  and l a t e r  used a  Canadian 
t o u r i s t  p a s s p o r t  f o r  a p e r s o n a l  t r i p  t o  t h e  USSR, While it may be 
i n c o n s i s t e n t  w i t h  Uni ted S t a t e s  c i t i z e n s h i p  t o  u s e  a f o r e i g n  p a s s p o r t ,  
he  w a s  a f t e r  a l l  r e p r e s e n t i n g  t h e  Canadian government. So it was 
c o n s i s t e n t  wi th  h i s  s t a t u s  i n  Canada t o  u s e  a Canadian p a s s p o r t ,  and 
i n  t h e  c i rcumstances  p o s s i b l y  more conven ien t  t h a n  us ing  a United 
S t a t e s  p a s s p o r t .  Note t h a t  h e  a l l e g e s  he d i d  n o t  u se  a Canadian 



- 
p a s s p o r t  t o  e n t e r  t h e  United S t a t e s .  H e  a s s e r t e d  i n  response t o  t h e  
~ o a r d ' s  i n q u i r i e s  t h a t :  

A f t e r  March 1978 I c a r r i e d  a Uni ted S ta tes  p a s s p o r t  
on my t r i p s  from Canada t o  t h e  United S t a t e s  and 
r e t u r n .  When I i d e n t i f i e d  myself as a  United 
S t a t e s  c i t i z e n  a t  a i r l i n e  check- ins  and t o  
immigration and custom a u t h o r i t i e s  I would some- 
times be asked i f  I had a United S t a t e s  p a s s p o r t ,  
and I would answer yes .  Sometimes I would be 
asked  t o  show t h e  p a s s p o r t ,  and I would comply. 

The fo rego ing  s t a t emen t  s t a n d s  uncon t r ad i c t ed  by t h e  r e c o r d .  

P h a s  submi t t ed  evidence t h a t  from mid-1978 t o  e a r l y  1985 he 
endeavored t o  f i n d  s u i t a b l e  employment i n  t h e  United S t a t e s .  I n  two 
a p p l i c a t i o n s  he  made f o r  f e d e r a l  employment he s t a t e d  under p e n a l t y  of 
p e r j u r y  t h a t  h e  w a s  a  United States c i t i z e n .  8/ I n  a  United S t a t e s  
income t a x  r e t u r n  he  f i l e d  i n  May 1985 he  a lso-declared t h a t  h e  w a s  a 
United S t a t e s  c i t i z e n .  I n  t h e  c i r cums tances  it may have been t o  h i s  
advantage t o  h o l d  himself  o u t  as a United S t a t e s  c i t i z e n .  ~ u t  t h e  p o i n t  
i s  t h a t  h e  d i d  r e p r e s e n t  h imself  t o  be a United S t a t e s  c i t i z e n  b e f o r e  
he  v i s i t e d  t h e  Consula te  i n  Vancouver and w a s  o f f i c i a l l y  adv i sed  t h a t  
he  might  have l o s t  h i s  Uni ted S t a t e s  c i t i z e n s h i p .  I n  b r i e f ,  w e  have no 
grounds t o  q u e s t i o n  the s p o n t a n e i t y  of P ' s  a s s e r t i o n s  tha t  he w a s  a 
United S t a t e s  c i t i z e n .  

A f t e r  P moved t o  Canada h e  a p p e a r s  t o  have main ta ined  f ami ly  
and p r o f e s s i o n a l  t i es  t o  the  Uni ted S t a t e s  as evidenced by v i s i t s ,  
membership i n  p r o f e s s i o n a l  o r g a n i z a t i o n s ,  p a r t i c i p a t i o n  i n  t h e  work 
of s c i e n t i f i c  bod ie s  i n  t h e  Uni ted S t a t e s  and renewal i n  A p r i l  1985 of 
h i s  Utah secondary t each ing  c e r t i f i c a t e .  

That  seven y e a r s  e l a p s e d  between h i s  n a t u r a l i z a t i o n  and h i s  1985 
v i s i t  t o  t h e  Consula te  t o  c l a r i f y  h i s  c i t i z e n s h i p  s t a t u s ,  however, 
r a i s e s  a q u e s t i o n  about  h i s  p r o f e s s e d  l a c k  of i n t e n t  t o  r e l i n q u i s h  
United S t a t e s  c i t i z e n s h i p .  The  matter w a s  d i s c u s s e d  when P was 
in t e rv i ewed  i n  J anua ry  1985 a t  t h e  Consula te  j u s t  b e f o r e  he  f i l e d  h i s  
appea l .  According t o  t h e  r e c o r d  made by t h e  consu la r  o f f i c e r  t o  whom 
he spoke: 

P- :;...said h e  d i d  n o t  c o n t a c t  t h i s  o f f i c e  f o r  
seven y e a r s  a f t e r  hav ing  n a t u r a l i z e d  p r e c i s e l y  
because  he  w a s  a f r a i d  t h a t  t h e  r e s u l t  would be 
t h e  l o s s  of  h i s  c i t i z e n s h i p .  H e  asked t h a t  t h e  

8/ For  example, i n  an  a p p l i c a t i o n  he  completed i n  October 1981 he - 
responded t o  a q u e s t i o n  about  h i s  c i t i z e n s h i p  s t a t u s  wi th  t h e  f o l l o -  
i ng  answer: 

18. Are you a cit izen of a foreign -try? ( I f  YES, list country YES NO 
d ycur citizm2u.p in itan 23 below.) (If you hold dudl - f - u z '  
citizenship in the United States and any other country yau 
&auld answer this question "NO. " ) 



l a ck  of c o n t a c t  h e  e n t e r e d  as evidence t h a t  he 
.. d i d  n o t  i n t e n d  t o  g i v e  up h i s  c i t i z e n s h i p  b u t  

i n s t e a d  wished t o  keep it. Conoff po in t ed  o u t  
t h a t  abandoning c o n t a c t s  wi th  t h e  Consulate  
might a l s o  be cons t rued  a s  evidence t h a t  he no 
longer  w a s  i n t e r e s t e d  i n  h i s  U.S. c i t i z e n s h i p .  
Conoff asked  why he had n o t  con tac t ed  u s  now. 
H e  s t a t e d  t h a t  he  had come t o  the o f f i c e  a t  t h i s  
t i m e  a s  h e  now wants t o  r e t u r n  t o  t h e  United 
S t a t e s  t o  r e s i d e .  Conoff asked whether, i f  he 
had n o t  p lanned t o  r e t u r n  t o  t h e  U.S. f o r  
ano the r  t e n  y e a r s ,  he would have cont inued  t o  
avoid  c o n t a c t s ,  and he  r e p l i e d  i n  t h e  a f f i r m a t i v e .  

P on t h e  o t h e r  hand has  argued t h a t  absence of c o n t a c t  should 
n o t  be c o n s t r u e d  a s  i n d i f f e r e n c e  t o  remaining an American c i t i z e n .  
"The Department sugges t s , "  h e  wrote  i n  h i s  r e p l y  t o  t h e  Depar tment ' s  b r i e .  

, . . t h a t  I had a ' d i s i n t e r e s t  and l a c k  of concern '  about  
my c i t i z e n s h i p ,  t hen  r e p o r t s  t h a t  I w a s  ' afraid' I would 
l o s e  my c i t i z e n s h i p .  I thought  and worr ied  about  my 
c i t i z e n s h i p  between 1978 and J u l y  2 ,  1985, when I 
dec ided  t o  make t h e  t r i p  t o  t h e  Consulate.  Some state- 
ments i n  t h e  Depar tment ' s  b r i e f  are mis lead ing .  I made 
t h e  J u l y  2,  1985 t r i p  (w i thou t  my w i f e )  t o  inform t h e  
Consula te  t h a t  I w a s  n a t u r a l i z e d  i n  Canada i n  1978, and 
t h a t  I wanted adv ice  on how I c o u l d . r e t a i n  my  c i t i -  
zensh ip ,  Although my f a m i l y  wishes  t o  r e t u r n  even- 
t u a l l y  t o  t h e  USA, t h a t  was n o t  t h e  purpose of my t r i p .  

A s  t h e  c o n s u l a r  o f f i c e r  observed,  P ' s  avoidance of c o n t a c t  w l t h  
t h e  Uni ted S t a t e s  o f f i c i a l s  f o r  a  number of y e a r s  cou ld  be i n t e r p r e t e d  as 
l a c k  of i n t e r e s t  i n  United S t a t e s  c i t i z e n s h i p .  But i s  it n o t  j u s t  a s  
p l a u s i b l e  t o  i n f e r  t h a t  l a c k  of c o n t a c t  w a s  t h e  r e s u l t  of  P - - I  ' s  s imul -  
t aneous ly  f e a r i n g  he  might have l o s t  h i s  c i t i z e n s h i p  wh i l e  hoping he had 
no t  wi thout  be ing  a b l e  t o  b r i n g  h imse l f  t o  g e t  t h e  f a c t s  earl ier .  I n  any  
e v e n t  w e  do  n o t  c o n s i d e r  t h a t  avo id ing  t h e  Consula te  outweighs o t h e r  
p o s i t i v e  f a c t o r s  i n  P--- ' s  f a c t o r .  There i s ,  however, one f i n a l  n e g a t l v e  
f a c t o r  which w e  must c o n s i d e r .  

When P . . v i s i t e d  t h e  Consu la t e  i n  J u l y  1985 h e  completed a  form 
f o r  de Uni ted  S t a t e s  c i t i z e n s h i p .  I n  it he gave t h i s  r e sponse  
t o  the-ing ques t ion :  

14. Did you h a w  that by e o n n u q  the act described in time 7 
f cbtahbg fareign naturdlizatian] you might lose U.S. 
citizenship? -lain your answfir. 

Yes,  but at  the time it seemed I didn't  have a choice. 

Do t h e s e  words bespeak an i n t e n t  i n  1978 t o  r e l i n q u i s h  United 
S t a t e s  c i t i z e n s h i p ?  Obviously, i t  cou ld  be argued t h a t  t hey  are an 
admission t h a t  P w a s  aware he might  l o s e  h i s  c i t i z e n s h i p  y e t  
proceeded i n  t h e  f a c e  o f  t h a t  knowledge t o  o b t a i n  Canadian citizenship, 
thus  man i f e s t i ng  a w i l l  and purpose t o  f o r f e i t  h i s  United S t a t e s  
c i t i z e n s h i p .  But, w e  t h ink ,  it would be no less r easonab le  t o  c o n s t r u e  



P Is s t a t e m e n t  a s  s i g n i f y i n g  s imply t h a t  he knew he n i g h t  have a  
problem b u t  w a s  p repared  t o  a c c e p t  t h e  consequences w i thou t  n e c e s s a r i l y  
i n t e n d i n g  t h a t  t h e  consequences should  ensue,  

Knowledge and i n t e n t  a r e  n o t  n e c e s s a r i l y  aynonomous, a s  t h e  
Department acknowledged i n  t h e  guidance it s e n t  t o  d ip loma t i c  and 
consu la r  p o s t s  r ega rd ing  t h e  p roces s ing  of p o t e n t i a l  e x p a t r i a t i o n  
c a s e s  i n  l i g h t  of t h e  Supreme C o u r t ' s  d e c i s i o n  i n  Vance v.  Te r r azas ,  
supra .  C i r c u l a r  A i r g r a m ,  A-1767, ~ u g u s t  2 7 ,  1980. The Department gave 
s e v e r a l  examples  t o  i l l u s t r a t e  a p p l i c a t i o n  of g e n e r a l  p r i n c i p l e s  t o  
determine whether  a  p a r t y  i n t ended  t o  r e l i n q u i s h  c i t i z e n s h i p .  I n  one 
example, t h e  p a r t y  ob ta ined  n a t u r a l i z a t i o n  i n  D ,  a f o r e i g n  s t a t e  t h a t  
d i d  n o t  r e q u i r e  a p p l i c a n t s  t o  renounce p rev ious  n a t i o n a l i t y .  She l i v e d  
many y e a r s  i n  t h a t  count ry ,  t r a v e l l e d  on i t s  p a s s p o r t ;  d i d  n o t  s e e k  a  
United S t a t e s  p a s s p o r t  a f t e r  h e r  o r i g i n a l  one exp i r ed ;  and d i d  n o t  f i l e  
income tax r e t u r n s  o r  pay U . S .  t a x e s .  The evidence i n  t h e  h y p o t h e t i c a l  
case  s u g g e s t e d  t h a t  t h e  p a r t y  no longe r  cons idered  h e r s e l f  t o  be a 
United S t a t e s  c i t i z e n  a f t e r  h e r  n a t u r a l i z a t i o n .  "The problem h e r e , "  
t h e  Department commented 

... i s  t h a t  an awareness of having l o s t  c i t i z e n s h i p ,  
under t h e  law as it s t o o d  a t  t h e  t i m e  of h e r  
e x p a t r i a t i n g  a c t ,  i s  n o t  n e c e s s a r i l y  t h e  same 
t h i n g  as an i n t e n t i o n  t o  g i v e  up c i t i z e n s h i p .  But 
i n  view of h e r  p ro longed  absence from t h e  U . S .  and 
t h e  absence of any t i e s  w i t h  t h i s  coun t ry  o r  any 
a p p a r e n t  e f f o r t  t o  ma in t a in  h e r  l i n k s  w i th  t h e  U.S., 
it seems more p robab le  t h a n  n o t  t h a t  by o b t a i n i n g  
n a t u r a l i z a t i o n  i n  D s h e  in t ended  t o  s eve r  h e r  t i e s  
t o  t h e  U.S. On t h e s e  f a c t s ,  a  f i n d i n g  of loss 
would be  made. 

Although P has  l i v e d  i n  Canada f o r  twelve yea r s ,  t h ~ i e  i s  
c r e d i b l e  ev idence  t h a t  h e  endeavored d u r i n g  t h a t  t i m e  t o  m a i n t a i n  
c l o s e  a s s o c i a t i o n s  w i t h  t h e  Uni ted S t a t e s  on bo th  a p e r s o n a l  and 
p r o f e s s i o n a l  l e v e l .  D e s p i t e  some e q u i v o c a l  s t a t e m e n t s  and a c t i o n s ,  he 
has shown t h a t  he c o n s i s t e n t l y  h e l d  h imse l f  o u t  a f t e r  n a t u r a l i z a t i o n  
a s  a United S t a t e s  c i t i z e n ,  i n  p a r t i c u l a r  t o  p r i v a t e  i n s t i t u k i o n s  i n  
the United S t a t e s  and U . S .  a g e n c i e s  t o  which he  a p p l i e d  f o r  employment. 
And w e  have no  r ea son  t o  doubt  h i s  s t a t e m e n t  t h a t  when he e n t e r e d  t h e  
United S t a t e s  from Canada he c o n s i s t e n t l y  s t a t e d  t h a t  he was a United 
S t a t e s  c i t i z e n .  

The o n l y  a f f i r m a t i v e  acts  of P ' s  which on t h e i r  f a c e  are 
i n c o n s i s t e n t  w i t h  Uni ted S t a t e s  c i t i z e n s h i p  are h i s  n a t u r a l i z a t i o n  
and h i s  u s e  of a  Canadian p a s s p o r t .  But n e i t h e r  i s  i n  i t s e l f  
conclusive ev idence  of  a n  i n t e n t  t o  r e l i n q u i s h  United S t a t e s  c i t i z e n -  
ehip. I n  b r i e f ,  t h e r e  i s  no f i r m  ev idence  t h a t  P knowingly and 
i n t e l l i g e n t l y  i n t ended  t o  f o r f e i t  h i s  United S t a t e s  c i t i z e n s h i p  
when he  o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada. From t h i s  w e  conclude t h a t  
t h e  Department h a s  n o t  m e t  i t s  burden of p roo f .  
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Upon consideration of the foregoing, we hereby reverse t h e  
~epartment's administrative determination that p expatriated 
himself. 

A l a n  G. James, Chairman 

G. J o n a t h a n  Greenwald, Ifember 

Gerald A .  Rosen ,  Member 
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