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In 1971 appellant, a native-born United States citizen, 
left the United States and moved to Canada as a landed 
immigrant. Allegedly in order to obtain peqmanent employment 
with an agency of the Canadian government, appellant applied for 
Canadian citizenship. In 1977 she was granted a certificate of 
citizenship. A number of years later she obtained -a Canad'an 
passpok t . ? 

In 1983 appellant's naturalization came to the attention 
of United States authorities when she made an inquiry about her 
citizenship status at the Consulate General in Toronto. After 
she submi ttecl information to facilitate determination of her 
citizenship status (she was not interviewed by a consular 
officer, but simply completed a citizenship questionnaire that 
was sent to her), an official of the Consulate executed a 
certificate of loss of nationality under the provisions of 
section 349(a)(1) of the Immigration and Nationality Act. The 
Department approved the certificate in July 1984. A timely 
appeal was entered. Two issues were presented: whether 
appellant voluntarily obtained Canadian citizenship, and whether 
she became naturalized with the intention of relinquishing 
United States nationality. I 

HELD : - 1. Appellant did not rebut the: statutory 
presumption that she voluntac i ly acquired Canadian citizenship. 
She did not establish that her ability to subsist would have 
been threatened had she not obtained Canadian citizenship and so 
gained permanent employment. Nor did she show she had tried to 
find alternative employment that would have met her economic 
requirements without placing her rJnited States citizenship at 
risk. On all the evidence, she clearly had a choice to obtain 
naturalization or not. Her act thus was clearly voluntary. 

2. With respect to the issue whether she intended 
to relinquish United States nationality, the Board held that the 
Department had not carried its burden of proof that such was 
appellant's intent. One member dissented. 



The majority noted that when appellant became a Canadian 
citizen she did not renounce United States nationality. On the 
other hand, she undoubtedly knew that naturalization in a 
foreign state is expatriative; neglected to perform United 
States civic duties after her naturalization; obtained a 
Canadian passport; and identified herself at the U.S.-Canadian 
border as a Canadian citizen. Yet, on balance, the majority 
concluded that the evidence did not support a finding of intent 
to relinquish citizenship. 

I ! 
i 

Mrs. W. did not [the Board said] expressly 
relinquish her TJnited States citizenship - either 
by word or act. Her words, standing alone, show no 
inore than that she knew or had reason to believe 
that naturalization in a foreign state could be 
expatriating. And her conduct could by and large 
rationally be explained on grounds other than an 
intent to abandon her United States citizeship. 
Granted, reasonable people surveying the record in 
its totalit3 might conclude that Mrs. W., who has 
hardly been fastidious about her United States 
citizenship obligations, acted in a way that 
suggests she purposed the loss of her citizenship. 
But, and this is the crucial consideration, people 
no less reasonable might find the pattern of her 

' conduct insufficiently explicit to support a 
finding of intent to relinquish United States 
citizenship. 

The dissenting member found in appellant's behavior a 
"consistent pattern which c ? n , t r l y  indicated a strong motivation 
to become a Canadian citizen and a willingness to accept the 
consequerlces of her act even i E  that be loss of United States 
citizenship." In a case such as this "acceptance* of the 
possible conseqtlences of foreign naturalization and "intention' 
to relinquish United States citizenship cannot be divorced, the 
dissenter asserted. 

The Board reversed the Department's determination that 
appellant expatriated herself. 



This is an appeal from an administrative determination of the 
Department of State that appellant, S W , expatriated 
herself on January 24, 1977 under the provisions of section 349 
(a)(l) of the Immigration and Nationality Act by obtaining 
naturalization in Canada upon her own application. 1/ - 

For the reasons stated below, it is our conclusion that the 
Department's determination that Mrs. W expatriated herself 
should be reversed. 

Mrs. W , nee P , became a United States citizen bv 
virtue of her birth at . She 
obtained a united States passport in 1969 in anticipation of a trip 
to Europe. In 1971 she moved to Canada as a landed- immigrant. In 
1974 she renewed her United States passport at Toronto, and in the 
same year she was hired by the Workers Compensation Board (presumably 
in Toronto). Since that Board was an agency of the Canadian 
Government, Canadian citizenship was a prerequisite to permanent 
employment. Mrs. W applied to be naturalized and on January 24, 
1977 was granted a certificate of citizenship. Upon naturalization 
she made the following oath of allegiance: 

I, ,.. , swear that I will be faithful and bear 
true allegiance to her Majesty Queen Elizabeth 
the Second, her heirs and successors according 
to law, and that I will faithfully observe the 
laws of Canada and fulfil my duties as a 
CanadIan citizen. 

God. 

1/ Prior to November 14, 1986, section 349(a)(1) of the Immigration - 
and ~ationality Act, 8 U.S.C. 1481(a)(l), read as follows: 

Sec, 349. (a) From and after the effective date of this Act 
a person who is a national of the United States whether by 
birth or naturalization, shall lose his nationality by -- 

(1) obtaining naturalization in a foreign 
state upon his own application, . . . 

The Immigration and Nationality Act Amendments of 1986, PL 99-653, 
proved Nov. 14, 1986, amended subsection (a) of section 349 by 
serting "voluntarily performing any of the following acts with the 
tention of relinquishing United States nationality:" after "shall 
se his nationality by". 



Sometime i n  1983 s h e  ob ta ined  a  Canadian p a s s p o r t .  

I n  t h e  f a l l  of 1983 M r s .  W. ' s  n a t u r a l i z a t i o n  came t o  t h e  
a t t e n t i o n  of United S t a t e s  a u t h o r i t i e s  when she  i n q u i r e d  a t  t h e  
Consula te  General  ( t h e  Consula te )  i n  Toronto about  h e r  c i t i z e n s h i p  
s t a t u s .  The c o n s u l a r  o f f i c e r  who handled h e r  c a s e  l a t e r  r e p o r t e d  t o  
t h e  Department t h a t  M r s .  W " i n i t i a t e d  t h e  c o n t a c t  with t h e  
Consulate  a s  she  i s  contemplat ing t o  r e t u r n  t o  t h e  United S t a t e s  i n  
t h e  nea r  f u t u r e . "  ~t does  n o t  appear t h a t  a p p e l l a n t  w a s  in te rv iewed 
by a consu la r  o f f i c e r ,  b u t  r a t h e r  simply complied wi th  t h e  Consu la t e ' s  
r e q u e s t  t h a t  she  complete a form f o r  determining Uni ted S t a t e s  
c i t i z e n s h i p ,  2/ This  she  d i d  on February 1 4 ,  1984. A f t e r  t h e  
Canadian a u t h o r i t i e s  confirmed t h a t  Mrs. W had o b t a i n e d  Canadian 
c i t i z e n s h i p ,  an  o f f i c e r  of t h e  Consulate  executed  a  c e r t i f i c a t e  of 
l o s s  o f  n a t i o n a l i t y  i n  t h e  name of S P * on March 5, 1984. 3 /  - 
The o f f i c i a l  c e r t i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  United S t a t e s  na t ion-  
a l i t y  a t  b i r t h ;  t h a t  she  o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada upon h e r  
own a p p l i c a t i o n ;  and concluded t h a t  she  t he reby  e x p a t r i a t e d  h e r s e l f  
under t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  Immigration and 
N a t i o n a l i t y  Act. 

I n  recommending t h a t  t h e  Department approve t h e  c e r t i f i c a t e ,  t h e  
c o n s u l a r  o f f i c e r  commented on h e r  case i n  p a r t  a s  fo l lows :  

2 /  I n  response  t o  t h e  Board's i n q u i r y  whether she  had been i n t e r -  - 
viewed by a c o n s u l a r  o f f i c e r ,  a p p e l l a n t ' s  husband r e p l i e d  on h e r  
behalf  a s  fo l lows:  

I w a s  t h e  one who t o l d  S  s t o  go and i n q u i r e  a t  
t h e  Consula te  e a r l y  1984 [ s i c - l a t e  1983?] t h e  
r ea son  because I s a w  t h a t  she  was confused about ,  
whether she  w a s  an  American, went about  it c o r r e c t l y  
i n  1977, t o  p r o t e c t  h e r  n a t i v e  r i g h t s ?  She was nevek 
in te rv iewed p e r s o n a l l y  by a consu la r  o f f i c e r - e v e r -  
b e f o r e  o r  a f t e r .  

Appel lan t  subsequen t ly  informed t h e  Board t h a t  s h e  would s t a n d  
an h e r  husband 's  s t a t e m e n t .  

3 /  S e c t i o n  358 of t h e  Immigrat ion and N a t i o n a l i t y  A c t ,  8  U.S.C. 1501, - 
reads:  

Sec,  358. Whenever a diplomatic o r  c o n s u l a r  o f f i c e r  of t h e  United 
a t e s  h a s  r ea son  t o  b e l i e v e  t h a t  a  person  whi le  i n  a  f o r e i g n  s t a t e  has  
s t  h i s  United S t a t e s  n a t i o n a l i t y  under any p r o v i s i o n  of c h a p t e r  3 of 
is t i t l e ,  o r  under any p r o v i s i o n  of c h a p t e r  IV of  t h e  ~ a t i o n a l i t y  Act 

1940, a s  amended, he  s h a l l  c e r t i f y  t h e  f a c t s  upon which such b e l i e f  
based t o  t h e  Department of  S t a t e ,  rn  w r i t i n g ,  under r e g u l a t i o n s  

e s c r i b e d  by t h e  S e c r e t a r y  o f  S t a t e .  I f  t h e  r e p o r t  o f  t h e  d ip loma t i c  
c o n s u l a r  o f f i c e r  is approved by t h e  S e c r e t a r y  of S t a t e ,  a copy of 

e c e r t i f i c a t e  s h a l l  be  forwarded t o  t h e  At torney  General ,  f o r  h i s  
format ion,  and t h e  d i p l o m a t i c  o r  consu la r  o f f i c e  i n  which t h e  r e p o r t  

made s h a l l  be d i r e c t e d  t o  forward a copy of  t h e  c e r t i f i c a t e  t o  t h e  
r son  t o  whom it r e l a t e s .  



- 
M s .  P -  s t a t e s  t h a t  she  became a  Canadian 
c i t i z e n  i n  connec t ion  wi th  h e r  employment w i th  
t h e  Workers Compensation Board. ' I was on ly  
accep ted  f o r  t h e  job a t  Workers Cornp. wi th  t h e  
unders tanding  t h a t  I would become a  c i t i z e n  
when e l i g i b l e ' .  While w e  bea r  i n  mind t h a t  
i4s. P -  - became a Canadian c i t i z e n  f o r  ' job 
r ea sons '  t h e s e  r e a s o n s  do n o t  i n  t hense lves  
c o n s t i t u t e  s u f f i c i e n t  c o u n t e r v a i l i n g  ev idence  
of i n t e n t  t o  r e t a i n  United S t a t e s  c i t i z e n s h i p .  
M s .  P w a s  n o t  concerned enough t o  s eek  
occupa t iona l  a l t e r n a t i v e s  t o  avo id  performing 
t h e  a c t .  

I n  examining M s .  P ' s  e n t i r e  cou r se  of 
conduct ,  it i s  noted  t h a t  s h e  f a i l e d  t o  
i n q u i r e  p r i o r  t o  no r  a t  t h e  t i m e  of h e r  
n a t u r a l i z a t i o n  what e f f e c t  it would have on 
h e r  ~ m e r i c a n  n a t i o n a l i t y  wi th  any United 
S t a t e s  Consulate/Embassy o f f i c i a l .  She 
failed t o  renew h e r  United S t a t e s  p a s s p o r t  
Number 21926070 i s s u e d  January  31, 1974 a t  
Toronto,  Canada. She h a s  main ta ined  no 
formal  t i e s  t o  t h e  United S t a t e s ,  She 
states tha t  s h e  h a s  n o t  f i l e d  a  Uni ted 
S t a t e s  tax r e t u r n  no r  vo ted  i n  any United 
S t a t e s  e l e c t i o n s  wh i l e  r e s i d i n g  i n  Canada. 
I n  a d d i t i o n ,  s i n c e  h e r  Canadian n a t u r a l i z a t i o n  
s h e  h a s  u sed  h e r  Canadian C i t i z e n s h i p  Card as  
w e l l  a s  h e r  Canadian p a s s p o r t  f o r  i d e n t i f i c a -  
t i o n  when c r o s s i n g  t h e  U.S./Canada border .  

I n  1984 a p p e l l a n t  married A - W , a  United S t a t e s  cltr- 
Zen working i n  Toronto.  

The Department approved t h e  c e r t i f i c a t e  on Ju ly  20,  1984. 
r o v a l  c o n s t i t u t e s  an  a d m i n i s t r a t i v e  de t e rmina t ion  of l o s s  of  n a t i o n  
t y  from which a  t i m e l y  and p r o p e r l y  f i l e d  appea l  may be t aken  t o  

h i s  Board. I n  a d v i s i n g  t h e  Consula te  Genera l  t h a t  it had approved 
he  c e r t i f i c a t e ,  t h e  Department observed t h a t :  

1. The Department concurs  i n  t h e  consu la r  
o f f i c e r ' s  op in ion  t h a t  t h e  ev idence  of r e c o r d  
is s u f f i c i e n t  t o  s u p p o r t  a  ho ld ing  t h a t  t h e  
s u b j e c t  i n t e n d e d  t o  r e l i n q u i s h  h e r  c l a im  t o  
U.S .  c i t i z e n s h i p  by becoming n a t u r a l i z e d  i n  
Canada. The CLN under  r e f e r e n c e  i s  approved 
and t h e  approved copy w i l l  be forwarded 
s e p a r a t e l y .  

2 .  FYI: I n  f u t u r e  c a s e s  of t h i s  type ,  CG i s  
r e q u e s t e d  t o  avo id  s t a t e m e n t s  such a s  t h e  f i n a l  
s en t ence  of  p a r a .  4 and merely s t a t e  t h e  f a c t s  



.- 
a s  known t o  t h e  conof f ,  e .g.  MS. P apparent-  
l y  d i d  n o t  check a l t e r n a t i v e  o f f e r s .  Department 
r e a l i z e s  t h a t  s i m i l a r  language o f t e n  h a s  been 
used i n  l o s s  of n a t i o n a l i t y  c a s e s .  However, 
Department h a s  concluded t h a t  such unsupported 
c o n c l u s i m s a r e  n o t  a p p r o p r i a t e  f o r  i t s  cons i -  
d e r a t i o n  of t h e  ques t ion  of  t h e  i n d i v i d u a l s ' s  
i n t e n t  wi th  r e g a r d  t o  r e l i n q u i s h i n g  U.S. nat ion-  
a l i t y .  

The appea l  w a s  i n i t i a t e d  on December 1, 1984. Appel lant  contends  
t h a t  she  was f o r c e d  by economic c i rcumstances  t o  o b t a i n  Canadian 
c i t i z e n s h i p  and t h a t  s h e  never in tended  t o  r e l i n q u i s h  United S t a t e s  
c i t i z e n s h i p .  

There i s  no d i s p u t e  t h a t  M r s .  W . o b t a i n e d  n a t u r a l i z a t i o n  i n  
Canada upon h e r  own a p p l i c a t i o n .  She t h u s  brought  h e r s e l f  w i t h i n  t h e  
purview of  s e c t i o n  3 4 9 ( a )  (1) of t h e  Immigration and N a t i o n a l i t y  A c t .  

Performance o f  a s t a t u t o r y  e x p a t r i a t i n g  act  w i l l  n o t  r e s u l t  i n  
l o s s  of c i t i z e n s h i p ,  however, u n l e s s  it w a s  v o l u n t a r y  and t h e  c i t i z e n  

intended t o  r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p .  Vance v. Te r r azas ,  
4 4 4  U.S. 252 (1980) ;  Afroyim v .  - Rusk, 387 U.S. 2537EZ67). Although 
i n  law it is  presumed t h a t  one who performs a s t a t u t o r y  e x p a t r i a t i n g  
ac t  does so v o l u n t a r i l y ,  t h e  presumption may b e  r e b u t t e d  upon a 
showing by a  preponderance of t h e  evidence t h a t  t h e  act  w a s  
i nvo lun ta ry .  - 4/ - 

M r s .  W con tends  t h a t  economic e x i g e n c i e s  f o r c e d  h e r  t o  
become a  Canadian c i t i z e n .  A s  she  p u t  it i n  a s t a t u t o r y  d e c l a r a t i o n  
executed  Play 7, 1985: 

4 /  Sec t ion  3 4 9 ( c )  of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 
r 4 8 1 ( c ) ,  r e a d s  a s  fo l lows :  

( c )  Whenever t h e  loss of United S t a t e s  n a t i o n a l i t y  i s  p u t  i n  
i s s u e  i n  any a c t i o n  or proceeding commenced on o r  a f t e r  enactment of 
t h i s  subsec t ion  under ,  o r  by v i r t u e  o f ,  t h e  p r o v i s i o n s  of t h i s  o r  
any o t h e r  Act ,  t h e  burden s h a l l  be upon t h e  person  or p a r t y  c la iming  
t h a t  such l o s s  occu r red ,  t o  e s t a b l i s h  such c l a ims  by a preponderance 
of t h e  evidence.  Except a s  otherwise provided  i n  s u b s e c t i o n  ( b ) ,  
any person who commits o r  performs,  o r  who has  committed or performed, 
any a c t  of  e x p a t r i a t i o n  under t h e  p r o v i s i o n s  of t h i s  o r  any o t h e r  A c t  
s h a l l  be presumed t o  have  done s o  v o l u n t a r i l y ,  b u t  such  presumption 
may b e  r e b u t t e d  upon a showing, by a preponderance of t h e  evidence,  
t h a t  t h e  a c t  o r  a c t s  committed o r  performed were n o t  done v o l u n t a r i l y .  

The Immigration and  N a t i o n a l i t y  A c t  Amendments o f  1986, PL 99-653, 
pproved Nov. 1 4 ,  1986, r e p e a l e d  s e c t i o n  3 4 9 ( b )  b u t  d i d  n o t  r e d e s i g n a t e  
e c t i o n  3 4 9  ( c )  . 



I n  1974, 1 s t a r t e d  working a s  a Branch Secre-  
t a r y  wi th  a l o c a l  Government Agency. My job 
w a s  ve ry  s a t i s f a c t o r y  t o  m e  and my employers 
w e r e  happy with  my performance. Unfor tunate ly ,  
t h i s  be ing  a Government p o s i t i o n ,  my employers 
f e l t  t h a t  it i s  of t h e  utmost  importance f o r  me 
t o  become a Canadian C i t i z e n  i f  I wanted t o  
o b t a i n  permanent s t a t u s  t h e r e .  The economy 
a t  t h a t  t i m e  was very  u n s t a b l e  and t h e  
unemployment rate very  h igh .  I w a s  under 
extreme p r e s s u r e  a t  work due t o  t h e  f a c t  
t h a t  I d i d  n o t  have Canadian C i t i z e n s h i p  
and t h e r e f o r e  when I r e a d  about  t h e  new 
Canadian c i t i z e n s h i p  Act coming i n t o  
e f f e c t  which al lowed Canadian C i t i z e n s  dua l  
c i t i z e n s h i p ,  I dec ided  t o  submit  an  
a p p l i c a t i o n  t o  become a Canadian c i t i z e n .  

I t  i s  se t t led  t h a t  d u r e s s  i s  a v a l i d  de fense  t o  performance of 
a s t a t u t o r y  e x p a t r i a t i n g  act  (Doreau v.  Marsha l l ,  170 F.2d 721 
(3 rd  C i r .  1948) .  To excuse perfornance of a s t a t u t o r y  e x p a t r i a t i n g  
a c t ,  t h e  c i t i z e n  must demonstra te  t h a t  t h e  c i rcumstances  he f a c e d  
were e x t r a o r d i n a r y ,  

I f  by r ea son  of  e x t r a o r d i n a r y  c i rcumstances  
amounting t o  t r u e  d u r e s s ,  an  American 
n a t i o n a l  i s  f o r c e d  i n t o  t h e  f o r m a l i t i e s  of 
c i t i z e n s h i p  o f  ano the r  count ry ,  t h e  s i n e  
qua non o f - e x p a t r i a t i o n  is  l a c k i n g .  There 
7- 1s no a u t h e n t i c  abandonment of  h i s  own 
n a t i o n a l i t y .  H i s  a c t ,  i f  i t  can  be c a l l e d  
h i s  act,  i s  i n v o l u n t a r y .  He cannot  be 
t r u l y  s a i d  t o  be  man i f e s t i ng  an i n t e n t i o n  
of renouncing h i s  coun t ry .  On t h e  o t h e r  
hand it i s  j u s t  as c e r t a i n  t h a t  t h e  f o r -  
sak ing  of American c i t i z e n s h i p ,  even i n  a 
d i f f i c u l t  s i t u a t i o n ,  a s  a matter of  
expediency,  wi th  a t tempted  excuse o f  such 
conduct  l a t e r  when c r a s s  m a t e r i a l  cons ide ra -  
t i o n s  s u g g e s t  t h a t  cou r se ,  is n o t  d u r e s s .  
Doreau v ,  Marsha l l ,  sup ra ,  a t  724. 

The cases i n  which economic d u r e s s  was s u c c e s s f u l l y  pleaded h o l d  
t h a t  t h e  c i t i z e n  must have f a c e d  a s i t u a t i o n  where h i s  o r  h i s  f a m l l y ' s  
a b i l i t y  t o  s u b s i s t  would have been endangered had he n o t  performed a 
p rosc r ibed  ac t  t o  a l l ev ia te  t h a t  s i t u a t i o n .  See S t i p a  v. Du l l e s ,  2 3 3  
F.2d 551 ( 3 r d  C i r ,  1956) and Insogna v. Dul les ,  1- sup-3 
(D.D.C. 1953) .  I n  t h o s e  c a s e s ,  p e t i t i o n e r s  a l l e g e d  t h a t  t h e i r  
e x p a t r i a t i v e  conduct  w a s  compelled l i t e r a l l y  by t h e  i n s t i n c t  f o r  s e l f -  
p r e s e r v a t i o n  i n  t h e  economic chaos of w a r t i m e  and post-war I t a l y .  In 
both cases, t h e  c o u r t s  found t h a t  t h e  p e t i t i o n e r s  accep ted  p r o s c r i b e d  
employment i n  a f o r e i g n  government i n  o r d e r  t o  s u b s i s t ,  i f  no t  t o  



s u r v i v e .  S t i p a  and Insogna,  a l though decided t h i r t y  y e a r s  ago, 
remain v a l m n  our  view, f o r  t h e  p r o p o s i t i o n  t h a t  extreme 
economic h a r d s h i p  must be proved i n  o r d e r  t o  excuse performance of 
an a c t  t h a t  p u t s  o n e ' s  United S t a t e s  c i t i z e n s h i p  a t  r i s k .  5/ - 

M r s .  W -* h a s  n o t  proved, a s  she  must do, t h a t  she  f a c e d  
d i r e  economic n e c e s s i t y .  She may have f a c e d  a  d i f f i c u l t  s i t u a t i o n ,  
b u t  nothing of r e c o r d  i n d i c a t e s  t h a t  h e r  economic p o s i t i o n  w a s  
de spe ra t e .  She h a s  n o t  a l l e g e d  t h a t  she  had no a l t e r n a t i v e  t o  
becoming a Canadian c i t i z e n  o r  even t h a t  s h e  explored  a l t e r n a t i v e  
employment t h a t  would have obv ia t ed  j eopa rd i z ing  h e r  United S t a t e s  
c i t i z e n s h i p .  I n  b r i e f ,  she  must be  h e l d  t o  have had a  cho ice  and t o  
have e x e r c i s e d  t h a t  cho ice  when she  o b t a i n e d  Canadian n a t u r a l i z a t i o n  
Where one h a s  t h e  o p p o r t u n i t y  t o  make a  f r e e  choice ,  t h e  mere 
d i f f i c u l t y  of t h e  cho ice  i s  n o t  deemed t o  c o n s t i t u t e  du re s s .  See 
P r i e t o  v. Uni ted S t a t e s ,  298 F.2d 12 ( 5 t h  C i r .  1961) ,  and Jubran  v .  

S t a t e s ,  235 F.2d- 81 ( 5 t h  C i r .  1958) .  s imi la r ly ,  JO-. 
Immigration and N a t u r a l i z a t i o n  Se rv i ce ,  4 4 1  F. 2d 1241, l - n t h  
C i r ,  1971) : "But t h e  o p p o r t u n i t y  t o  make a  d e c i s i o n  based upon 
pe r sona l  c h o i c e  i s  t h e  e s sence  of v o l u n t a r i n e s s . "  

To choose f o r e i g n  c i t i z e n s h i p  f o r  economic r ea sons  t h a t  ob j ec -  
t i v e l y  f a l l  s h o r t  o f  g rave  n e c e s s i t y  cannot  be cons ide red  t o  be an 
invo lun ta ry  act .  M r s .  W h a s  f a i l e d  t o  show t h a t  n a t u r a l i z a t i o n  
was f o r c e d  upon h e r  by f a c t o r s  she  cou ld  n o t  c o n t r o l .  Accordingly,  
w e  conclude t h a t  she  became a  Canadian c i t i z e n  of  h e r  own f r e e  w i l l .  

Even though w e  have concluded t h a t  a p p e l l a n t  v o l u n t a r i l y  o b t a l n e d  
n a t u r a l i z a t i o n  i n  Canada, " t h e  q u e s t i o n  remains  whether on a l l  t h e  
evidence t h e  Government h a s  s a t i s f i e d  i t s  burden of  proof t h a t  t h e  
e x p a t r i a t i n g  act w a s  performed wi th  t h e  neces sa ry  i n t e n t  t o  r e l i n -  
qu ish  c i t i z e n s h i p .  " Vance v. Te r r azas ,  s u p r a ,  a t  270. Under t h e  

Cf. Richards  v .  S e c r e t a r y  of S t a t e ,  752 F.2d 1413 ( 9 t h  C i r .  1 9 8 5 ) .  
ere, a p p e l l a n t  Richards  contended t h a t  he  became a  Canadian c i t l z e n  
d e r  economic d u r e s s  - t h e  need t o  f i n d  employment. The c o u r t  agreed  
t h  a p p e l l a n t  t h a t  an  e x p a t r i a t i n g  a c t  performed under economic du re s s  

n o t  vo lun ta ry ,  c i t i n g  S t i p a  and Insogna. The i s s u e  b e f o r e  t h e  
n t h  C i r c u i t ,  however, w n e t h e r  the d i s t r i c t  c o u r t  had e r r e d  i n  

ho ld ina  t h a t  Richards  w a s  under n o  economic d u r e s s  when he  became 
a t u r a i i z e d .  The Ninth C i r c u i t  d i s t i n g u i s h e d  S t i p a  and Insogna from 
i c h a r d '  s case, n o t i n g  t h a t  condi  t l o n s  of e c o n z d u r e s ' h d d b ' e e n  
ound under c i r cums tances  f a r  d i f f e r e n t  from t h o s e  p r e v a i l i n g  h e r e . "  
e c o u r t  found it unnecessary ,  however, t o  dec ide  whether economic 
ress " e x i s t s  o n l y  under  such extreme c i rcumstances . "  ~t simply 
l e d  t h a t  some economic ha rdsh ip  must be proved t o  suppor t  a p l e a  

i n v o l u n t a r i n e s s ,  and found t h a t  t h e  d i s t r i c t  c o u r t  had n o t  e r r e d  
f i n d i n q  t h a t  R icha rds  was under  n o  economic d u r e s s .  752 F.2d a t  



s t a t u t e ,  6/ t h e  Government b e a r s  t h e  burden of p r o v i n g  a p e r s o n ' s  
i n t e n t  and-must do s o  by a p reponderance  of  t h e  e v i d e n c e ,  4 4 4  U.S. 
a t  2 6 7 .  I n t e n t  may be e x p r e s s e d  i n  words o r  found a s  a f a i r  i n f e r e n c e  
from proven  c o n d u c t .  I d .  a t  260. The i n t e n t  t h e  Government must  
prove-is t h e  p e r s o n ' s  = t e n t  a t  t h e  t i m e  t h e  e x p a t r i a t i n g  act  w a s  
per formed.  T e r r a z a s  v .  - Haig, 653 F.2d 285 ,  287 ( 7 t h  C i r .  1981) .  

The o n l y  e v i d e n c e  of r e c o r d  o f  M r s .  W ' s  i n t e n t  t h a t  is  
contemporaneous w i t h  h e r  n a t u r a l i z a t i o n  i s  t h e  f a c t  t h a t  s h e  a p p l i e d  
f o r  a n d  a c c e p t e d  Canadian n a t u r a l i z a t i o n  and swore a c o n c o m i t a n t  
o a t h  of  a l l e g i a n c e .  ~ a t u r a l i z a t i o n ,  l i k e  the o t h e r  enumerated  
s t a t u t o r y  e x p a t r i a t i n g  acts,  may b e  h i g h l y  p e r s u a s i v e ,  b u t  i s  n o t  
c o n c l u s i v e ,  e v i d e n c e  of a n  i n t e n t  t o  r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n -  
s h i p .  Vance v .  T e r r a z a s ,  s u p r a ,  a t  261,  c i t i n g  Nishikawa v .  D u l l e s ,  
3 6 5  u.s,, 139 (1958)  (Black, J. C o n c u r r i n g . )  S i m i l a r l y ,  making 
an o a t h  o f  a l l e g i a n c e  t o  a f o r e i g n  s o v e r e i g n  o r  s ta te  w h i l e  a l o n e  
i n s u f f i c i e n t  t o  p rove  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ,  a lso p r o v i d e s  
s u b s t a n t i a l  e v i d e n c e  of  i n t e n t .  King v.  Rogers ,  4 6 3  F.2d 1188, 1189 - 
( 9 t h  C i r ,  1 9 7 2 ) .  However, a n  o a t h  o f  a l l e g i a n c e  t h a t  c o n t a i n s  o n l y  
a n  e x p r e s s  a f f i r m a t i o n  o f  l o y a l t y  t o  t h e  c o u n t r y  whose c i t i z e n s h i p  
is b e i n g  s o u g h t  l e a v e s  "ambiguous t h e  i n t e n t  of t h e  u t t e r e r  r e g a r d i n g  
h i s  p r e s e n t  n a t i o n a l i t y . "  R i c h a r d s  v .  S e c r e t a r y  of S t a t e ,  ~ ~ 8 0 - 4 1 5 0  
memorandum o p i n i o n  ( D I D .  C a l .  1 9 8 0 )  a t  5. 

I t  i s  r e c o g n i z e d  t h a t  a p a r t y ' s  s p e c i f i c  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p  r a r e l y  w i l l  be e s t a b l i s h e d  by d i r e c t  e v i d e n c e ,  b u t  
c i r c u m s t a n t i a l  e v i d e n c e  s u r r o u n d i n g  commission of  a voluntary a c t  of 
e x p a t r i a t i o n  may e s t a b l i s h  t h e  r e q u i s i t e  i n t e n t .  T e r r a z a s  v.  Haig,  
supra ,  a t  288.  

Thus it i s  o b v i o u s  t h a t  where t h e r e  i s  no d i r e c t  e v i d e n c e  of  a 
a r t y ' s  i n t e n t  t h a t  i s  l e g a l l y  sufficient t o  s u p p o r t  a f i n d i n g  o f  a 
ill and p u r p o s e  t o  r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p ,  t h e  
e p a r t m e n t  must  adduce  c i r c u m s t a n t i a l  e v i d e n c e  i n  an  a t t e m p t  t o  

i ts  b u r d e n  o f  p r o o f .  A s  t h e  S e v e n t h  C i r c u i t  s u g g e s t e d  i n  
v .  Haig, s u p r a ,  a p a r t y ' s  words a n d  c o n d u c t  a t  t i m e s  o t h e r  
c r u x  moment may s h e d  l l g h t  on  t h e  p a r t y ' s  s ta te  of mind 

e n  t h e  e x p a t r i a t i v e  a c t  w a s  done .  T h e r e f o r e ,  t o  a s c e r t a i n  whe the r  
e Depar tment  h a s  carried i t s  burden of  p roof  w e  must  s c r u t i n i z e  
s ,  Warner ' s  words and ac ts  a f t e r  s h e  o b t a i n e d  Canadian citizenship 
d d e t e r m i n e  whether ,  as t h e  Department  s u b m i t s ,  t h e y  more l i k e l y  
an  n o t  e v i d e n c e  a r e n u n c i a t o r y  ~ n t e n t .  



R e l a t i n g  back words and conduct  t o  a s c e r t a i n  i n t e n t  a t  a d i s t a n t  
moment i n  t h e  p a s t  i s  an accep ted  method of e v i d e n t i a r y  i n q u i r y .  ~ u t ,  
it seems t o  us ,  t h e  technique  must be used c i rcumspec t ly .  The g r e a t  
worth of c i t i z e n s h i p  demands t h a t  t h e  words and conduct of t h e  p a r t y  
emerge reasonably  c lear lywith  r e s p e c t  t o  c o n t e n t  and meaning b e f o r e  
t h e y  may be h e l d  t o  suppor t  a f i n d i n g  of  p r i o r  i n t e n t  t o  abandon 
United states n a t i o n a l i t y .  

The f i r s t  recorded  words of a p p e l l a n t  a f t e r  h e r  n a t u r a l i z a t i o n  
t h a t  a r e  r e l e v a n t  t o  h e r  i n t e n t  a r e  con ta ined  i n  a  form she  
completed on February 17, 1984 t o  determine United S t a t e s  c i t i z e n s h i p .  
I n  response  t o  t h e  fo l lowing  ques t ion ,  M r s .  W. s t a t e d :  

c) How did ycxl find at you were a  United Sta t e s  citizen? 
(For vie, did ycu always know you were a  United States 
citizen? I f  not, when did ycu learn about your citizenship? 
  id m n e  tell ycu that you =re a  citizen?) 

I was born i n  the U.S. & thought I had lost my citizenship 
by WJng at Can. citizenship un t i l  a  friend told  nr! the 
l a w  has charmed. 

T o  ano the r  q u e s t i o n  she  r e p l i e d :  

b) Mhat was y w r  intent i n  performing the act/s? Did ycu 
know that by performing the act/s described i n  i t e m  7 you 
might 1- United States citizenship? EXPLAIN. 

I thought I might 1- it but was not thinking of returning 
a t  that time. Short1 after cbtaining citizensh' w r k  
si tuation deteioratedY[sic] but being a can. cit?m? ---- 
cauldnt [ s ic  [ freely leave. 

A f t e r  e n t e r i n g  t h e  appea l ,  a p p e l l a n t  executed  a s t a t u t o r y  dec l a -  
r a t i o n  on May 7, 1985 i n  which s h e  made s e v e r a l  a s s e r t i o n s  w i th  r e s p e c t  
t o  t h e  i s s u e  of whether s h e  i n t e n d e d  t o  r e l i n q u i s h  United S t a t e s  
c i t i z e n s h i p .  I n  t h e  d e c l a r a t i o n  s h e  stated t h a t  when s h e  became a  
Canadian c i t i z e n  "I w a s  a b s o l u t e l y  s u r e  o f  my i n t e n t i o n s  t o  r e t a i n  my 
American c i t i z e n s h i p . . , , "  She w a s ,  s h e  s t a t e d  , "complete ly  unaware 

t h e  f a c t  t h a t  my  Canadian n a t u r a l i z a t i o n  would mean r e l i n q u i s h i n g  
United S t a t e s  c i t i z e n s h i p . "  F i n a l l y ,  s h e  a s s e r t e d  t h a t  "I have 

v e r  had any i n t e n t i o n s  a t  any g iven  t i m e ,  no matter how much under 
e s s u r e ,  t o  r e l i n q u i s h  my United S t a t e s  c i t i z e n s h i p . "  

The i n c o n s i s t e n c y  between t h e  s t a t e m e n t s  a p p e l l a n t  made i n  h e r  
ay 1985 d e c l a r a t i o n  and t h e  1984 q u e s t i o n n a i r e  i s  t r o u b l i n g .  Asked 
y  t h e  Board t o  e x p l a i n  it, a p p e l l a n t  d i d  n o t  r e p l y  b u t  e v i d e n t l y  
sked h e r  husband t o  do so ,  f o r  he  wrote  t o  t h e  Board on December 2 9 ,  



... The form was m a i l e d  t o  h e r ,  a f t e r  s h e  c a l l e d  
them by phone. She a t  o n c e  m a i l e d  it back,  wi th -  
o u t  showing it t o  m e  o r  anyone e l s e ;  s h e  i s  of a n  
o ld  fashioned American mind, v e r y  i n d i v i d u a l  i s t i c  
and a careless communicator w i t h  any 
b u r o c r a c y  ...[ s i c ]  b u t  a s  w e  d i s c u s s e d  t h e s e  
t h i n g s  many t i m e s ,  I c a n  s a y  wi th  c e r t a i n t y ,  t h a t  
h e r  r e s p o n s e  t o  i t e m  #ll ( c )  i n  your  p o i n t  3 ,  was 
d e f i n i t e l y  a n  e r r o r .  She d i d  n o t  t h i n k ,  a t  t h a t  
p o i n t ,  t h a t  s h e  l o s t  h e r  c i t i z e n s h i p ;  a £  ter a l l  
it was m e ,  who t o l d  h e r  t h a t  s h e  might  have gone 
a b o u t  it t h e  wrong way ( I  was n o t  s u r e  m y s e l f )  
i n  1977 and t h a t  s h e  s h o u l d  i n q u i r e  a t  t h e  
C o n s u l a t e .  And o n l y  t h e n  s h e  c a l l e d  t h e  Con- 
s u l a t e ,  on my u r g i n g  a l o n e ,  t h e y  n e v e r  i n t e r -  
viewed h e r ,  s e n t  h e r  t h o s e  forms,  s n e  w i t h o u t  
any a s s i s s t a n c e ,  [ s i c ]  c a r e l e s s l y  m a i l e d  them 
back,  i n c l u d i n g  t h e  s t a t e m e n t ,  o b v i o u s l y  q u o t i n g  
my t h o u g h t  o r  f e a r ,  and  n o t  h e r s ,  as s h e  was 
t o t a l l y  i g n o r a n t  on  t h e  s u b j e c t .  That  i s  a  f a c t  
t h a t  made m e  l a t t e r  [ s i c ]  v i s i t  the  Consul ,  
b r i n g  it t o  h i s  a t t e n t i o n ,  and on h i s  a d v i s e  [ s i c ]  
a l o n e  w e  f i l e d  the a p p e a l .  

A s  p r e v i o u s l y  n o t e d  ( s u p r a ,  n o t e  2 ) ,  a p p e l l a n t  informed the Board 
t h e r  h u s b a n d ' s  s t a t e m e n t  e x p r e s s e d  h e r  own views on t h e  matter. 
c h  s t a t e m e n t s  of a p p e l l a n t  a r e  e n t i t l e d  t o  g r e a t e r  c r e d e n c e ?  
haps ,  as a p p e l l a n t ' s  husband h a s  s t a t e d ,  a p p e l l a n t ' s  s t a t e m e n t s  i n  

1984 q u e s t i o n n a i r e  d i d  r e f l e c t  M r .  W - ' s  c o n c e r n s  rather t h a n  
own. O r  p e r h a p s  s h e  u s e d  i n f e l i c i t o u s  p h r a s e o l o g y  i n  answer ing  
q u e s t i o n s  posed.  W e  have  n o t  examined a p p e l l a n t  a n d  h e r  husband,  
are u n a b l e  t o  make a c o m f o r t a b l e  o r  c a t e g o r i c  judgment a b o u t  the 

s u e .  

Assume, however, t h a t  a p p e l l a n t  ' s s ta ten ik i l t s  i n  t h e  1984 q u e s t i o n -  
ire which were undoub ted ly  more spon taneous  t h a n  t h o s e  i n  her s t a t u t o r y  
c l a r a t i o n  are e n t i t l e d  t o  g r e a t e r  w e i g h t  t h a n  t h e  s t a t e m e n t s  s h e  made 
y e a r  l a t e r .  The i m p o r t a n t  q u e s t i o n  i s  whether  t h e  ear l ier  s t a t e m e n t s  

r e  d i s p o s i t i v e  of t h e  i s s u e  of h e r  i n t e n t  t o  r e l i n q u i s h  h e r  U n i t e d  
t a t e s  n a t i o n a l i t y .  

H e r  ea r l ie r  s t a t e m e n t s  o b v r o u s l y  l n d i c a t e  a t  l e a s t  a  l a y p e r s o n ' s  
e r s t a n d i n g  t h a t  o b t a i n i n g  naturalization i n  a  f o r e i g n  s ta te  i s  
a t r i a t i v e .  Moreover, t h e y  e x p r e s s  a p p e l l a n t ' s  w i l l i n g n e s s  t o  
ept  t h e  consequences  of h e r  a c t ,  even though t h o s e  consequences  mlght  
loss of U.S. c i t i z e n s h l p .  Can t h e y  be  r e a d ,  however, t o  e v i d e n c e  
i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h l p ?  

I t  i s  s e t t l e d  t h a t  knowledge and  l n t e n t  a r e  e n t i r e l y  d i f f e r e n t  
n c e p t s .  7/ Knowledge i s  a c q u a i n t a n c e  w i t h  a f a c t  or f a c t s .  I n t e n t  

The Department  it seems a g r e e d  w l t h  t h i s  a s s e r t i o n  i n  1980.  See  
c u l a r  Airgram no.  1767, August 2 7 ,  1 9 8 0  which t h e  Department  s e n t  



- 
i s  t h e  i n t end ing  of an a c t ,  t h e  purpose formed i n  o n e ' s  mind. Proof 
of knowledge i s  t h u s  a  problem d i s t i n c t  from t h a t  of p rov ing  i n t e n t .  
A s  Wigmore p u t s  it: ..." s i n c e  i n t e n t  may be conceived of a p a r t  from 
knowledge, t h e  mode of p rov ing  I n t e n t  i s  a  problem d i s t i n c t  from t h a t  
of proving Knowledge, even where t h e  l a t t e r  i s  a l s o  c o n c u r r e n t l y  
a v a i l a b l e . "  I1 Wigmore on ~ v i d e n c e ,  s e c t i o n  301, p .  193, 3 rd  ed .  

The c o u r t  i n  Richards  v.  S e c r e t a r y  of S t a t e ,  753 F.2d 1413 ( 9 t h  
C i r .  1 9 8 5 )  exp la ined  why knowledge t h a t  an a c t T s  e x p a t r i a t i v e  
a lone  i s  i n s u f f i c i e n t  t o  war ran t  a f i n d i n g  of l o s s  of c i t i z e n s h i p .  

A s  w e  r e a d  Afroyim and Ter razas ,  a United S t a t e s  
c i t i z e n  e f f e c t i v e l y  renounces h i s  c i t i z e n s h i p  by 
performing an a c t  t h a t  Congress has  des igna t ed  
an e x p a t r i a t i n g  a c t  o n l y  i f  he means t h e  a c t  t o  

7/ Cont 'd .  - 
t o  t h e  f i e l d  a f t e r  t h e  Supreme Court  decided Vance v. Te r r azas ,  supra .  
I n  t h e  C i r c u l a r  Airgram t h e  Department gave e=es of p o t e n t i a E s  
of n a t i o n a l i t y  c a s e s  t o  i l l u s t r a t e  a p p l i c a t i o n  of t h e  g e n e r a l  
2 r i n c i p l e s  t o  de te rmine  a p e r s o n ' s  i n t e n t  i n  l i g h t  of Te r r azas .  I n  
example I V ,  t h e  p a r t y  a p p a r e n t l y  b e l i e v e d  she  had l o s t  h e r  United 
S t a t e s  c i t i z e n s h i p  by n a t u r a l i z a t i o n  i n  a  s ta te  t h a t  d i d  n o t  r e q u i r e  
one t o  renounce p r e v i o u s  n a t i o n a l i t y .  She had l i v e d  abroad  f o r  a  
number of yea r s ,  d i d  n o t  renew h e r  p a s s p o r t  a f t e r  it exp i r ed ,  
t r a v e l l e d  on a  f o r e i g n  p a s s p o r t ;  d i d  n o t  pay U.S. income t a x e s .  I n  
commenting on t h i s  t ype  of c a s e  t h e  Department s t a t e d  t h a t :  "...The 
problem h e r e  i s  t h a n  an awareness  of having l o s t  c i t i z e n s h i p ,  under 
t h e  law as it s t o o d  a t  t h e  t i m e  of h e r  e x p a t r i a t i n g  act,  i s  n o t  
n e c e s s a r i l y  t h e  same t h i n g  a s  an i n t e n t i o n  t o  g i v e  up c i t i z e n s h i p . "  
The Department added, however, t h a t  : 

But i n  view of h e r  prolonged absence from t h e  
U . S .  and t h e  absence  of any t i e s  wi th  t h i s  
count ry ,  o r  any a p p a r e n t  e f f o r t  t o  main ta in  
h e r  l i n k s  wi th  t h e  U.S., it seems more pro-  
b a b l e  t h a n  n o t  t h a t  by o b t a i n i n g  n a t u r a l i z a -  
tion i n  D she  in t ended  t o  s eve r  h e r  t ies  t o  
t h e  U . S .  On t h e s e  f a c t s ,  a  f i n d i n g  of l o s s  
would be  made. 
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.. 
c o n s t i t u t e  a renunciation of h i s  United S t a t e s  
c i t i z e n s h i p .  6 /  I n  t h e  absence  of such an  
i n t e n t ,  he d o e s  n o t  lose h i s  c i t i z e n s h i p  
s imply  by per fo rming  an  e x p a t r i a t i n g  a c t  even 
i f  he  knows t h a t  Congress  h a s  d e s i g n a t e d  t h e  
a c t  as a n  e x p a t r i a t i n g  a c t .  By t h e  same 
token,  we  do  n o t  t h i n k  t h a t  knowledge of 
e x p a t r i a t i o n  law on t h e  p a r t  of t h e  a l l e g e d  
e x p a t r i a t e  i s  n e c e s s a r y  for l o s s  of c i t i z e n -  
s h i p  t o  r e s u l t .  Thus, a  pe r son  who per fo rms  a n  
e x p a t r i a t i n g  a c t  w i t h  an  i n t e n t  t o  renounce 
h i s  Un i t ed  S t a t e s  c i t i z e n s h i p  l o s e s  his United  
S t a t e s  c i t i z e n s h i p  whether  o r  n o t  h e  knew t h a t  
t h e  a c t  w a s  an e x p a t r i a t i n g  ac t ,  and, indeed,  
whether  o r  n o t  h e  knew t h a t  e x p a t r i a t i o n  was 
p o s s i b l e  under  Uni ted  S t a t e s  law. 

6 /  [Foo tno t e  o m i t t e d ) .  - 
753 F . 2 d  a t  1 4 2 0 ,  1 4 2 1 .  

I f  one a r g u e s  t h a t  s t a t e m e n t s  a p p e l l a n t  made i n  t h e  1984 q u e s t l o n -  
i re  are h i g h l y  p r o b a t i v e  of a n  i n t e n t  to  r e l i n q u i s h  c i t i z e n s h i p ,  one 
u l d  be no  less me t i cu lous  i n  drawing i n f e r e n c e s  f r o m  what she d i d  

t w r i t e  i n  t h e  same q u e s t i o n n a i r e .  I t e m  9 of t h e  q u e s t i o n n a i r e  
ad a s  f o l l o w s :  

9. You should be aware that un&r thited States law a 
c i t izen  vho has performed any of the acts specified 
in ita 7 with the intentian of relinquishing United 
States  citizenshi;p may have thereby lost United 
States citizenship. If yau voluntarily performed an 
act specified in item 7 w i t h  the intentian of 
relinquishing United States citizenship, you may 
sign the s ta temnt  belclw and return this £om to  us. 
W e  w i l l  then p r e p r e  the necessary forms to cbmmnt 
yaur loss  of United States  citizenship. 

"I, perfoilrmed the act of expatriation 
indicated in 1tesn 7 m l u n t a r i l y  and with the 
intention of relinquishing my Lhited States nat im- 
ality." 

(Signature 1 (Date) 

If yau believe that expatriatica? has not  ocaurred, either 
because the act ycxl pexfo& was not voluntary' o r  because 
you did not intend to r e l q i s h  mi t ed  States  citizenship 
yau should caplete the remainder of t h i s  form. 



Is it unreasonable  t o  assume t h a t  M r s .  W d e l i b e r a t e l y  
skipped i t e m  number 9 ,and  s i n c e  she had no t  in tended  t o  r e l i n q u i s h  
c i t i z e n s h i p ,  responded t o  a l l  t h e  subsequent q u e s t i o n s .  

Here i n t e n t  must be proved by evidence o t h e r  than  evidence of 
knowledge. Accordingly, w e  must e v a l u a t e  M r s .  W _ ' s  conduct which 
c o n s i s t s  of a  number of a c t s  of omission and s e v e r a l  of commission. 
These, t h e  Department sugges t s ,  c o n s t i t u t e  a c l e a r  pattern unexpla inab le  
on grounds o t h e r  t han  an i n t e n t  t o  d i v e s t  h e r s e l f  o t  United S t a t e s  
c i t i z e n s h i p ,  

W e  are unable  t o  a s s i g n  d e c i s i v e  weight t o  h e r  a c t s  of omiss ion.  
Not c o n s u l t i n g  United S t a t e s  a u t h o r i t i e s  be fo re  proceeding with  
f o r e i g n  n a t u r a l i z a t i o n  s u r e l y  is  e x p l a i n a b l e  on grounds o t h e r  than a 
w i l l  t o  r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p .  People o f t e n  a c t  
r a s h l y  o r  t h o u g h t l e s s l y  wi thout  any p a r t i c u l a r  des ign  behind t h e i r  
a c t i o n .  S i m i l a r l y ,  h e r  n o t  seek ing  t o  e s t a b l i s h  a c l a im  t o  United 
S t a t e s  c i t i z e n s h i p  over  a  p e r i o d  of s e v e r a l  y e a r s  a f t e r  n a t u r a l i z a t i o n  
c o u l d  have been t h e  produc t  of i n e r t i a  o r  even i n d i f f e r e n c e ,  a s  much 
a s  an exp res s  i n t e n t  t o  r e l i n q u i s h  h e r  United S t a t e s  c i t i z e n s h i p .  On 
t h e  o t h e r  hand, t h a t  she  v o l u n t a r i l y  consu l t ed  t h e  Consula te  i n  1983 
t o  c l a r i f y  h e r  s t a t u s ,  a l b e i t  b e l a t e d l y ,  s u g g e s t s t h a t  a l t hough  she may 
have b e l i e v e d  she  f o r f e i t e d  h e r  c i t i z e n s h i p ,  it w a s  n o t  h e r  des ign  
t o  do so .  

W e  do n o t  l i g h t l y  b rush  a s i d e  M r s .  W ' s  f a i l u r e  t o  c a r r y  o u t  
t h e  r e s p o n s i b i l i t i e s  of c i t i z e n s h i p  owed t o  t h e  United S t a t e s  by ~ t s  
c i t i z e n s  whether t h e y  l i v e  abroad  o r  a t  hone. ~ u t  once a g a i n  no t  
vo t ing  i n  t h e  United S t a t e s  or f i l i n g  income t a x  r e t u r n s  a s s u r e d l y  
i s  e x p l a i n a b l e  i n  t e r m s  o t h e r  than  an i n t e n t  t o  s e v e r h e r  a l l e g i a n c e  
wi th  t h e  United S t a t e s .  Many c i t i z e n s  l i v i n g  i n  t h e  United S t a t e s  
a s  w e l l  a s  abroad are n e g l i g e n t  about  these r e s p o n s i b i l i t i e s .  

M r s .  W o b t a i n e d  a Canadian p a s s p o r t  and i d e n t i f i e d  h e r s e l f  
(how c o n s i s t e n t l y  w e  are n o t  t o l d )  a t  t h e  United Sta tes-Canadian 
border  a s  a Canadian c i t i z e n .  These a c t s  on t h e i r  f a c e  are n o t  
c o n s i s t e n t  w i t h  United S t a t e s  c i t i z e n s h i p .  ~ u t ,  i n  t h e  g e n e r a l  
p a t t e r n  of t h i s  case, should  t h e y  be g iven  s u f f i c i e n t  weight  a s  t o  
t i p  t h e  s c a l e s  a g a i n s t  r e s t o r a t i o n  of M r s .  W - ' s  c i t i z e n s h i p ?  
Using a ~ a n a d i a n  p a s s p o r t  and t e l l i n g  border  o f f i c i a l s  t h a t  one 1s  

Canadian c i t i z e n  are a r g u a b l y  c o n s i s t e n t  wi th  h e r  b e l i e f  t h a t  s h e  
d  a u t o m a t i c a l l y  l o s t  h e r  Uni ted S t a t e s  n a t i o n a l i t y  when she  
t a i n e d  Canadian c i t i z e n s h i p .  Then t o o  one cannot  r u l e  o u t  t h a t  
s. W may s imply have found ~ t  more convenien t  t o  o b t a i n  a  
nadian p a s s p o r t  t han  renew h e r  Unlted S t a t e s  p a s s p o r t  and t h a t  s h e  

o u l d  avo id  de l ays  a t  t h e  bo rde r  by say ing  she  was a  Canadian. 
i t h  r e s p e c t  t o  h e r  a c t s  of comrnisslon, she  a t  l e a s t  must be 
r e d i t e d  wi th  candor ;  she  v o l u n t e e r e d  in fo rma t ion  i n  1983 which 
o n s u l a r  o f f i c i a l s  might  o r  might  n o t  have been a b l e  t o  g l e a n  had s n e  



The fo rego ing  d i s c u s s i o n  makes it c l e a r  t h a t  M r s .  W d i d  
no t  exp res s ly  r e l i n q u i s h  h e r  United S t a t e s  c i t i z e n s h i p  - e i t h e r  by 
word o r  a c t .  H e r  words, s t and ing  a lone ,  show no more than t h a t  she  
knew or had reason  t o  b e l i e v e  t h a t  n a t u r a l i z a t i o n  i n  a f o r e i g n  
s t a t e  cou ld  b e  e x p a t r i a t i n g .  And h e r  conduct  cou ld  by and l a r g e  
r a t i o n a l l y  be  exp la ined  on grounds o t h e r  than  an i n t e n t  t o  abandon 
h e r  United S t a t e s  c i t i z e n s h i ? .  Granted,  r ea sonab le  people  surveying 
t h e  r e c o r d  i n  i t s  t o t a l i t y  might conclude t h a t  M r s .  w , who has  
h a r d l y  been f a s t i d i o u s  about  h e r  United S t a t e s  c i t i z e n s h i p  ob l iga -  
t i o n s ,  a c t e d  i n  a way t h a t  s u g g e s t s  s h e  purposed t h e  l o s s  of h e r  
c i t i z e n s h i p .  But, and t h i s  i s  t h e  c r u c i a l  c o n s i d e r a t i o n ,  people  
no less r easonab le  might f i n d  t h e  p a t t e r n  of h e r  conduct  i n s u f f i c i e n t l y  
e x p l i c i t  t o  suppor t  a  f i n d i n g  of i n t e n t  t o  r e l i n q u i s h  un i t ed  S t a t e s  
c i t i z e n s h i p .  

Cases l i k e  M r s .  W ' s  f a l l  ' i n t o  a j u r i d i c a l  g r a y  a r e a .  With 
one except ion ,  King v. Rogers, 4 6 3  F.2d 1188 ( 9 t h  C i r .  1972) ,  t h e  
c o u r t s  have n o t  s l n c e  A- decided a c a s e  where t h e  p e t i t i o n e r  
made a s imple  o a t h  of a l l e g i a n c e ,  l e a v i n g  t h e  t r i e r  of f a c t  t o  
de te rmine  h i s  o r  h e r  i n t e n t  from subsequent  words and/or conduct .  
Appel lan t  i n  King swore an o a t h  of a l l e g i a n c e  t o  Queen E l i z a b e t h  t h e  
Second upon o b t a i n i n g  n a t u r a l i z a t i o n  i n  t h e  United Kingdom, b u t  d i d  
n o t  make a r e n u n c i a t o r y  d e c l a r a t i o n .  A f t e r  n a t u r a l i z a t i o n ,  however, 
he informed h i s  d r a f t  ~ o a r d  t h a t  he  w a s  no longe r  a United S t a t e s  
c i t i z e n ,  and t o l d  a c o n s u l a r  o f f i c e r  t h a t  i f  t h e r e  w e r e  doubt he  had 
l o s t  h i s  United S t a t e s  n a t i o n a l i t y ,  he  would f o r m a l l y  renounce i t .  
I n  such a c t i o n s  t h e  c o u r t  found ample ev idence  t h a t  King in tended  
t o  r e l i n q u i s h  h i s  United S t a t e s  c i t i z e n s h i p  a t  t h e  t i m e  he  ob ta ined  
B r i t i s h  n a t i o n a l i t y .  

W e  do n o t  s ay  t h a t  o n l y  conduct  as eg reg ious  a s  t h a t  of  
a p p e l l a n t  i n  King w i l l  s u p p o r t  a f i n d i n g  of an i n t e n t  t o  r e l i n q u i s h  
United S t a t e s  c i t i z e n s h i p *  We do, however, ma in t a in  t h a t  i n t e n t  t o  
r e l i n q u i s h  c i t i z e n s h i p  shou ld  be r e f l e c t e d  i n  mare p3ten t  evidence 
of a w i l l  and purpose t o  abandon c i t i z e n s h i p  t h a n  t h e  ev idence  i n  
t h e  c a s e  b e f o r e  u s ,  Where t h e  f i e l d  of l a w  is b a r r e n  of more p r e c l s e  
j u d i c i a l  d e f i n i t i o n s  of conduct  t h a t  may be deemed t o  man i f e s t  a  
r enunc ia to ry  i n t e n t ,  t h e  Board, a s  t r i e r  of f a c t ,  is  i n  t h e  end 
l e f t  t o  make its own judgment based  on a l l  t h e  ev idence  whether t h e  
p a r t y  h a s  i n  fac t  r e l i n q u i s h e d  h i s  c i t i z e n s h i p .  8/ That  judgment 
must, of course ,  a t t e m p t  t o  ba l ance  t h e  d i g n i t y  and p r i c e l e s s  r i g h t  
of c i t i z e n s h i p  wi th  t h e  c i t i z e n ' s  r i g h t  t o  r e t a i n  c i t i z e n s h i p  u n l e s s  
he knowingly and i n t e l l i g e n t l y  r e l i n q u i s h e s  t h a t  c i t i z e n s h i p .  Here 
t h e  dic tum of t h e  2nd C i r c u i t  Court  ~f Appeals seems a p p o s i t e :  

8/ Opinion of t h e  At torney  Genera l ,  4 2 0  Op.  A t ty .  Gen. 397 (1969) - 
noted  with  app roba t ion  by t h e  Supreme Court  i n  Vance v. Te r r azas ,  
4 4 4  U . S .  a t  261. 



... Afroy im ' s  r equ i rement  of a  s u b j e c t i v e  [ s i c ]  
i n t e n t  r e f l e c t s  t h e  growing t r e n d  i n  o u r  
c o n s t i t u t i o n a l  j u r i s p r u d e n c e  toward t h e  
p r i n c i p l e  t h a t  conduc t  w i l l  b e  c o n s t r u e d  a s  a  
wa ive r  or f o r f e i t u r e  of  a c o n s t i t u t i o n a l  r i g h t  
o n l y  i f  it i s  knowingly and i n t e l l i g e n t l y  
i n t e n d e d  as  such.  S u r e l y  t h e  F o u r t e e n t h  
Amendment r i g h t  of  c i t i z e n s h i p  c a n n o t  b e  
c h a r a c t e r i z e d  a s  a  t r i v i a l  m a t t e r  j u s t i f y i n g  
d e p a r t u r e  f rom t h e  r u l e .  Accordingly ,  t h e r e  
must  be p r o o f  of  a  s p e c i f i c  i n t e n t  t o  
r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p  b e f o r e  
a n  a c t  o f  f o r e i g n  n a t u r a l i z a t i o n  o r  o a t h  o f  
l o y a l t y  t o  a n o t h e r  s o v e r e i g n  can  r e s u l t  i n  
the e x p a t r i a t i o n  of a n  American c i t i z e n .  See ,  
e .g . ,  King v.  Rogers ,  4 6 3  F. 2d 1188, 1189-90 
( 9 t h  ~ir,1972');rley v. INS, 441 F.2d 
1245, 1249 ( 5 t h  ~ ~ ~ ' c e r t a e n i e d ,  404 
U.S. 946, 92 S .Ct .  3 0 2 , 7 ~ . E d ; Z t r 2 6 2  ( 1 9 7 1 ) .  

On t h e  r e c o r d  p r e s e n t e d  t o  u s  w e  a r e  n o t  s a t i s f i e d  t h a t  
~ r s ,  w knowingly and  i n t e l l i g e n t l y  i n t e n d e d  t o  waive h e r  r i g h t  
t o  remain  a Uni ted  S t a t e s  c i t i z e n .  S i n c e  a d o u b t  l i n g e r s  a b o u t  
whether  s h e  i n t e n d e d  t o  r e l i n q u i s h  h e r  c i t i z e n s h i p ,  w e  b e l i e v e  w e  
must r e s o l v e  t h a t  d o u b t  i n  f a v o r  of  c o n t i n u a t i o n  of  c i t i z e n s h i p .  - 9/ 

9/ Nishikawa v. D u l l e s ,  356 U . S .  129, 134, 135 (1958):  " T h i s  Cour t  - 
h a s  s a i d  t h a t  i n  a t u r a l i z a t i o n  c a s e ,  ' i n s t i t u t e d . . . f o r  t h e  
purpose  o f  d e p r i v i n g  one o f  t h e  p r e c i o u s  r i g h t  of c i t i z e n s h i p  p r e v i o u s l y  
c o n f e r r e d  w e  believe t h e  f a c t s  a n d  t h e  law s h o u l d  b e  c o n s t r u e d  a s  f a r  
a s  i s  r e a s o n a b l y  p o s s i b l e  i n  f a v o r  of t h e  c i t i z e n . '  Schneiderman v. 
Uni ted  S t a t e s ,  320  U.S. 118,  1 2 2  ( 1 9 4 3 ) .  The same p r i n c i p l e  a p p l i e s  
t o  e x p a t r i a t i o n  cases. .." - 6 /  

6/ See  also U n i t e d  S t a t e s  v .  Minker,  350 U.S. 179, 
T97 ( c o n c u r r i n g  o p i n i o n )  : "When we d e a l  w i t h  
c i t i z e n s h i p  w e  t r e a d  on s e n s i t i v e  ground."  



O n  b a l a n c e ,  we do n o t  t h i n k  t h e  Department  h a s  c a r r i e d  i t s  
burden of  p r o v i n g  t h a t  M r s .  W i n t e n d e d  t o  r e l i n q u i s h  h e r  
Uni ted  States n a t i o n a l i t y  when s h e  o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada 
upon h e r  own a p p l i c a t i o n .  

Upon c o n s i d e r a t i o n  o f  t h e  f o r e g o i n g ,  w e  h e r e b y  r e v e r s e  t h e  
Department  ' s d e t e r m i n a t i o n  t h a t  Mrs. W e x p a t r i a t e d  h e r s e l f .  

Alan G. James, Chairman 

James G. Sampas, Member 



.. 
DISSENTING OPINION 

Reaching a definitive conclusion as to a person's intent, 
years after the fact, is a very difficult matter. In putting 
itself in Ms. W 's shoes, and trying to understand what her 
intentions were in 1977 when she took out Canadian citizenship, 
it is incumbent upon the Board to look at each aspect of appel- 
lant's behavior which has been presented to the Board to see if 
any pattern emerges that sheds light on her precise intention 
vis a vis her U.S. citizenship at that time. In contrast to my - - -  
colleagues in the majority, I find in Ms. W 's behavior a 
consistent pattern which clearly indicates a stronq motivation 
to become a Canadian citizen and a willingness to accept the con- 
sequences of her act even if that be loss of U.S. citizenship. 
I also find evidence of an assumption on her part that in fact 
she - had lost her U.S. citizenship, from her responses to the 
~uestionnaire "Information for Determining Citizenship" which she 
completed on February 14, 1984. 

It is regretable that the information available to the Board 
regarding Ms. W 's actions and state of mind in 1977 is so 
sparse. It cannot be overlooked that Ms. W has relied in 
great measure upon statements made by her husband, rather than 
present her case to the Board herself, thereby affording the 
Board an opportunity to evaluate her own words, which would of 
course constitute important evidence of her intentions. I am 
unable to give the same weight to Mr. W - 's comments about his 
wife's behavior and intentions as I would to her own. On the 
other hand, while the evidence in this case is sparse, it is un- 
usually clear cut. 

Ms, W acquired U.S. citizenship by birth, in 1935. There 
is no question that she considered herself a U.S. citizen 
prior to her taking out Canadian citizenship in 1977, However, 
in 1984, when she visited the U.S. Embassy, she responded to 
the question "When did you first become aware that you might be 
a United States citizen?" by stating "February, 1983." (See 
Citizenship Questionnaire, question ll(a)). The explanation for 
this seemingly strange response is evident from her response to 
a subsequent question "How did you find out you were a U.S. 
citizen?" to which she answered "I... thought I had lost my citi- 
zenship by taking out Canadian citizenship until a friend - told 
me the law had changed." (Id., question ll(c), eEphasis added). 
--7- 

Ms. W thought she would lose her U.S. citizenship as a 
result of becoming a Canadian. Whether her understanding of the 



law was correct or not is not important. What is important 
is the state of mind of the individual concerned. In Vance 
v. Terrazas, 444 U.S. 252(1980) the Supreme Court announced 
the rule that to sustain a finding of loss of nationality 
the government must show that the expatriating act was per- 
formed with the intention of relinquishing U.S. citizenship. 
That intention may be expressed in words or, as the Court 
said "found as a fair inference from proven conduct." Id. at 
260. If the Supreme Court had meant that an express renun- 
ciation was a prerequisite to a finding of loss of U . S .  citi- 
zenship it would have said so. It did not. But the majority 
appears to believe that this is the test to be applied. Hav- 
ing gone to considerable lengths to explain away Ms. W ' s 
behavior (her acts are admitted by the majority to be "plainly 
inconsistent with United States citizenship") the majority 
states that "[tlhe foregoing discussion makes it clear that 
Ms. W --?never expressly relinquished her United States 
citizenship -- either by word or act." I believe the majority 
has missed the point of Terrazas. What matters is what a 
person was thinking, what a person intended, not what he ex- 
pressed. The Supreme Court appreciated that this might not be 
readily apparent, and suggested that intent might be found "as 
a fair inference from proven conduct." 

The minimal evidence available shows an individual, who for 
primarily job related reasons, took out Canadian citizenship 
realizing that she might lose U.S. citizenship. In response 
to the question "Did you know ... that you might lose United 
States citizenship"? she responded "I thought I would lose 
it, but was not thinking of returning at that time (Citizenship 
Questionnaire, question 14(b)). 

Every action Ms. W *  - took, or did not take, after having 
become a Canadian citizen in 1977 was completely consistent 
with her own (mistaken or not) view that she was no longer a 
U.S. citizen. Why should she even think about renewing a U.S. 
passport, filing tax returns, voting in a U.S. election? She 
did not think she was a U.S. citizen. Whether or not her 
understanding of applicable law was correct or not is beside 
the point, for the point here is not whether loss of U.S. 
citizenship flows automatically from commission of an expatri- 
ating act, but what she thought to be, and accepted, as the 
consequence of her action. She did not become a Canadian unin- 
tentionally. She intended to become a Canadian, and she thought 
that meant that ghe would no longer be a U.S. citizen as a 
result. 

I am aware that on May 23, 1985 Ms. W. solemnly declared 
under oath that she *was completely unaware of the fact that 



my Canadian naturalization would mean relinquishing my United 
States citizenship." (Statutory Declaration of S. - W I 

May 7, 1985.) I find this disturbing, in light of her previous 
signed statement (the Citizenship Questionnaire referred to 
above) that she thought she had lost her U.S. citizenship until 
a friend told her the law had changed, The effort to ascertain 
Ms. W, 's true intentions in 1977 has not been facilitated 
by such contradictory statements, each formally subscribed to 
by Ms. W - - - S  herself. I am compelled to conclude that Ms. 
W '- has been less than precise, and has on occasion misrep- 
resented her true attitude. Faced with the need to determine 
which of these two contradictory statements more accurately re- 
flects the truth, I have come to the conclusion that Ms. W 
had less reason in 1983, when answering the questionnaire, to 
distort her mental state at the time she became a Canadian citi- 
zen than she might have had in 1985. As a consequence, I accept 
validity of Ms. W 's 1983 indication that from 1977 to 1983 
she was under the impression that she had lost her U.S. citizen- 
ship, 

Then, apparently in early 1983, Ms. W ; was told by a friend 
that "the law has changed" and, as she stated on the Question- 
naire, she became aware that she might be a U.S. citizen after 
all. She did not, however, take any action 2 2 - vis her status 
for another year. We do not know precisely when Ms. W met 
her husband, who is a U.S. citizen, or precisely when she began 
to think of returning to the U.S. But by February 14, 1984 
Ms. W8 was sufficiently interested in the prospect of return- 
ing to the U.S. to approach the Embassy to clarify her citizen- 
ship status. (See Citizenship Questionnaire, question ll(b)). 
I am sympathetic with this totally understandable latter-day 
change of heart and priorities, and increased a~preciation of 
the value of that which was lost. At the same time, I discern 
in the very effort to undo, evidence of knowing acceptance in 
1977 of the consequences of the act of naturalization. Ms. 
W did not, in my view, take a chance, or gamble with her 
U,S. citizenship. Rather, she acquired Canadian citizenship 
with full expectation that she would lose her U.S. citizenship 
and for six years thereafter she thought, without any question, 
that she had. She did not make inquiries, she did not seek to 
clarify either Canadian or U.S, views regarding her status as a 
U.S. citizen, she assumed it had been lost. In all respects she 
acted as if her sole nationality was Canadian, until she met 
Mr. W . 
In a case such as this "acceptance" and "intention" cannot be 
divorced. They are two sides of the same coin. As discussed 
in the majority opinion, Ms. W. was not under duress and 
acted voluntarily in taking out Canadian citizenship. Her 



intent in that regard was clear; to become a Canadian was 
clearly to her benefit as she perceived her situation at the 
time. As she stated with respect to her state of mind in the 
mid-1970s "at that time I was not in Canada long enough to 
know that I might want to return to the U.S." Circumstances 
and appreciation of alternatives change with the years. But 
in 1977 it seems clear to me that Ms. W .-' had the intention 
of paying the price of U.S. citizenship for Canadian. 

I therefore conclude that Ms. W * expatriated herself when 
she voluntarily took out Canadian citizenship with the inten- 
tion of relinquishing her U.S. citizenship, and I would affirm 
the Department of State's finding of loss of nationality. 

Mary Elizabeth Hoinkes, Member 
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