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Appel lan t  w a s  born i n  t h e  United S t a t e s  i n  1915 of I t a l i a n  
c i t i z e n  p a r e n t s ,  and t h u s  a c q u i r e d  a t  b i r t h  t h e  n a t i o n a l i t y  of 
bo th  t h e  Uni ted S t a t e s  and I t a l y .  H i s  p a r e n t s  took  him t o  I t a l y  
whi le  he was s t i l l  an i n f a n t .  A f t e r  s e r v i n g  i n  t h e  I t a l i a n  Navy 
du r ing  t h e  war, a p p e l l a n t  j o i n e d  t h e  M i n i s t r y  of P u b l i c  Works i n  
Rome a s  a temporary employee. On May 1, 1948 h i s  employment 
( a r c h i t e c t )  became permanent.  He subsequent ly  took  an o a t h  of 
a l l e g i a n c e  which he  asserts w a s  o b l i g a t o r y .  H e  s e rved  i n  t h e  
M i n i s t r y  u n t i l  h e , r e t i r e d  i n  1977 a t  which t i m e  he h e l d  t h e  t i t l e  
of "Diregente  S u p e r i o r e ,  " S e n i o r  Manager. H e  ha s  d e s c r i b e d  h i s  
work a s  be ing  e x c l u s i v e l y  i n  t h e  f i e l d  of  c i t y  p lanning .  I n  1974 
he  w a s  made a c o u n s e l o r  i n  t h e  " C o n s i g i l i o  Supe r io re  d e i  Lavor i  
~ u b b l i c i , ~  According t o  h i s  s t a t emen t s ,  h i s  work ( c i t y  p l a n n i n g )  
w a s  p u r e l y  c u l t u r a l  r a t h e r  t h a n  p o l i t i c a l  o r  a d m i n i s t r a t i v e .  

When a p p e l l a n t  a p p l i e d  f o r  a  p a s s p o r t  a t  t h e  Uni ted S t a t e s  
Embassy i n  Rome i n  1982 h i s  a p p l i c a t i o n  was r e f e r r e d  t o  t h e  
Department f o r  d e c i s i o n .  The Department was of  t h e  view t h a t  when 
a p p e l l a n t  became a permanent employee o f  t h e  M i n i s t r y  of  P u b l i c  
Works i n  1948 he  e x p a t r i a t e d  h imse l f  under t h e  p r o v i s i o n s  o f  
s e c t i o n  401(d )  of t h e  N a t i o n a l i t y  A c t  of  1940 by a c c e p t i n g  and 
performing t h e  d u t i e s  o f  an  o f f i c e  under a  f o r e i g n  government f o r  
which o n l y  n a t i o n a l s  of  t h a t  government w e r e  e l i g i b l e .  
~ c c o r d i n g l y ,  a s  i n s t r u c t e d  by t h e  Department, t h e  Embassy executed  
a c e r t i f i c a t e  of l o s s  3f n a t i o n a l i t y  i n  a p p e l l a n t ' s  name which 
t h e  Department approved i n  A p r i l  i984.  A t i m e l y  a p p e a l  w a s  
e n t e r e d .  

HELD: The Department d i d  not  s u s t a i n  i t s  s t a t u t o r y  burden - 
of  prov lng  by a preponderance of t h e  evidence t h a t  a p p e l l a n t  
performed an  ac t  o f  e x p a t r i a t i o n .  

The ev idence  of  a p p e l l a n t ' s  accep tance  of  a p o s t  i n  t h e  
I t a l i a n  Government f o r  which o n l y  I t a l i a n  c i t i z e n s  are e l i g i b l e  
c o n s i s t e d  p r i n c i p a l l y  o f  t h r e e  i t ems .  One, i s  t h e  c i t i z e n s h i p  
in fo rma t ion  form he  completed i n  March 1982 i n  which he s t a t e d  
t h a t  n o n - f t a l i a n  c i t i z e n s  were i n e l i g i b l e  f o r  t h e  p o s i t i o n  he 
h e l d  i n  t h e  M i n i s t r y  o f  P u b l i c  Works. The f o r e g o i n g  and o t h e r  
admiss ions  a p p e l l a n t  made i n  t h e  form w e r e  no t  made under o a t h ,  
and, t h e  Board s a i d ,  "can h a r d l y  be s a i d  t o  c o n s t i t u t e  
s a t i s f a c t o r y  ev idence  o f  t h e  performance of  an e x p a t r i a t i n g  a c t ; "  
t h e y  w e r e  a  poor f o u n d a t i o n  f o r  t h e  Department 's  burden of  p r o o f .  



The second i t e m  of ev idence  bea r ing  on a p p e l l a n t ' s  employ- 
ment i s  t h e  Embassy's memorandum of A p r i l  1982 ,  t r a n s m i t t i n g  
a p p e l l a n t ' s  case t o  t h e  Department f o r  c o n s i d e r a t i o n .  The 
Embassy s tated t h a t  a p p e l l a n t  had been employed by t h e  M i n i s t r y  
f o r  a  p e r i o d  of about  33 yea r s  i n  an e x e c u t i v e  c a p a c i t y .  " I t  
i s  r e a d i l y  a p p a r e n t , "  t h e  Board observed,  " t h a t  t h e  Embassy's 
memorandum 

i t s e l f  i s  of  s l i g h t ,  i f  any, e v i d e n t i a r y  va lue  
wi th  r e s p e c t  t o  a p p e l l a n t ' s  employment w i t h i n  
t h e  meaning of s e c t i o n  401(d )  of t h e  NA. The 
memorandum merely  r e c i t e s  i n  subs tance  t h e  
ske t chy  employment i n fo rma t ion  a p p e l l a n t  
o f f e r e d  i n  h i s  unsworn c i t i z e n s h i p  in fo rma t ion  
form and t h a t  con ta ined  i n  a  1978 s t a t e m e n t  of 
t h e  M i n i s t r y ,  a t t a c h e d  t o  t h e  Embassy's memo- 
randum. * 

The M i n i s t r y ' s  s t a t e m e n t  is t h e  t h i r d  i t em of r e c o r d  r ega rd -  
i n g  a p p e l l a n t ' s  employment under t h e  government of  a f o r e i g n  
s tate.  The s t a t e m e n t  i s  e s s e n t i a l l y  a computation o f  pens ion  
b e n e f i t s  awarded t o  a p p e l l a n t  based on h i s  m i l i t a r y  s e r v i c e ,  
m i l i t a r y  campaigns, temporary and permanent employment w i th  t h e  
M i n i s t r y ,  u n i v e r s i t y  s t u d i e s ,  and c e r t a i n  o t h e r  e n t i t l e m e n t s .  
I n  t h e  Board 's  op in ion ,  t h e  M i n i s t r y ' s  s t a t e m e n t  on pens ion  
b e n e f i t s  d i d  n o t  e s t a b l i s h  a p p e l l a n t ' s  employment w i t h i n  t h e  
meaning of  s e c t i o n  401(d )  of t h e  N a t i o n a l i t y  A c t .  

The Board t h u s  found t h e  r e c o r d  devoid of any s u b s t a n t i a l  
ev idence  r e g a r d i n g  a p p e l l a n t ' s  p o s i t i o n  w i t h  t h e  M i n i s t r y  of ~ u b l l c  
Works. Evidence o f  t h e  n a t u r e  of t h e  p o s i t i o n ,  whether it was 
under  a  f o r e i g n  government and whether i t  w a s  one f o r  which on ly  
n a t i o n a l s  05 such  s t a t e  were e l i g i b l e ,  is b e s t  e s t a b l i s h e d ,  t h e  
Board asserted, by o f f i c i a l  w r i t t e n  s t a t e m e n t s  of t h e  f o r e i g n  
government involved ,  o f f i c i a l  j o u r n a l s  , o f f i c i a l  p u b l i c a t i o n s ,  
o f f i c i a l  r e c o r d s  and t h e  l i k e ,  and by r e f e r e n c e  t o  t h e  r e l e v a n t  
p r o v i s i o n  of  t h e  c o n s t i t u t i o n ,  laws,  and r e g u l a t i o n s .  Indeed,  
t h e  Depar tment ' s  own g u i d e l i n e s  r e q u i r e  t h a t  c o n s u l a r  o f f i c e r s  
document a p o t e n t i a l  e x p a t r i a t i n g  a c t  under s e c t i o n  3 4 9 ( a ) ( 4 ) ( A )  
of t h e  Immigrat ion and Nationality Act ( rough ly  ana logous  t o  t h e  
p r o v i s i o n s  of s e c t i o n  4 0 1 ( d )  of t h e  ~ a t i o n a l i t y  A c t  o f  1940) 
w i th  s t a t e m e n t s  of f o r e i g n  governments. "This  is n e c e s s a r y , "  t h e  
Depar tment ' s  g u i d e l i n e s  s ta te ,  " l n  o r d e r  t o  meet t h e  e v i d e n t i a r y  
requi rements  o f  U . S .  c o u r t s . "  

The Board r e v e r s e d  t h e  Depar tment ' s  d e t e r m i n a t i o n  of appe l -  
l a n t ' s  e x p a t r i a t i o n .  



This is an appeal from an administrative determination of the 
Department of State that appellant, c C ., expatriated 
himself on May 1, 1948, under the provisions of section 401 (d) of 
the ~ationality Act of 1940 (the " N A " ) ,  by accepting permanent 
employment in the Italian Ministry of Public Works. 1/ - 

The initial issue presented on appeal is whether appellant 
performed an act of expapriation. We find that the Department 
failed to sustain its burden of proving that an expatriating act 
was performed under the provisions of section 401(d) of the NA, 
and, accordingly, reverse the Department's determination that 
appellant expatriated himself. 

Appellant was born at on 
, thus acquiring United States citizenship at birth. 

He also acquired Italian nationality through his father who was an' 
Italian citizen. 2 /  In 1919, his parents took him to Italy, where 
he has since residgd. 

1/ section 401(d) of the Nationality Act of 1940 (54 Stat. 1137; 
'B U.S.C. 907) read: 

Sec. 401, A person who is a national of the United 
States, whether by birth or naturalization, shall lose 
his nationality by: (54 Stat. 1168; 8 U.S.C. 801) 

(d) ~ccepting, or performincj the duties of any 
office, post or employment under the government 
of a foreign state or political subdivision 
thereof for which only nationals of such state 
are eligible (54 Stat. 1169; 8 U.S.C. 801);- , . 

2/ Article 1 (1) of the Italian Nationality Law of June 13, 1912, - 
provided that the son of an Italian citizen is a citizen by birth. 

united  ati ions Legislative Series, ST/LEG/SER.B/~, - Laws Concerninq 
Nationality, 267 (1954). 



Dur ing  World War 11, a p p e l l a n t  was a n  o f f i c e r  i n  t h e  I t a l i a n  
Royal  Navy. He s e r v e d  f rom 1940 u n t i l  h i s  r e l e a s e  i n  August  1944 .  
I n  c o n n e c t i o n  w i t h  t h i s  service,  h e  t o o k  a n  o a t h  of a l l e g i a n c e  t o  
I t a l y .  I n  1941 ,  h e  o b t a i n e d  a  d e g r e e  i n  a r c h i t e c t u r e  a t  t h e  Univer -  
s i t y  o f  R o m e .  

F o l l o w i n g  t h e  war,  a p p e l l a n t  a c c e p t e d  t e m p o r a r y  employment 
w i t h  t h e  M i n i s t r y  of  P u b l i c  Works ( t h e  " M i n i s t r y " )  i n  R o m e .  On 
May 1, 1948,  h i s  employment s t a t u s  became pe rmanen t  and ,  t h e r e a f t e r ,  
h e  t o o k  a  s e c o n d  o a t h  o f  a l l e g i a n c e  t o  I t a l y ,  which,  h e  a s s e r t s ,  
was o b l i g a t o r y  i n  o r d e r  t o  c o n t i n u e  h i s  employment .  H e  s e r v e d  
w i t h  t h e  M i n i s t r y  u n t i l  h e  r e t i r e d  on December 31 ,  1977 .  H e  h e l d  
t h e  t i t l e  o f  " D i r e g e n t e  ' s u p e r i o r e "  ( " S e n i o r  Manage r " )  on t h e  d a t e  
h e  r e t i r e d .  

A p p e l l a n t  s t a t e d  t h a t  h e  a c c e p t e d  p e r m a n e n t  employment i n  1948 
b e c a u s e  o f  t h e  g r a v e  economic  c o n d i t i o n s  t h a t  p r e v a i l e d  i n  I t a l y ,  
a n d  t h a t  h e  w a s  c o m p e l l e d ,  f o r  f a m i l y  a n d  f i n a n c i a l  r e a s o n s ,  t o  
c o n t i n u e  s u c h  employment u n t i l  r e t i r e m e n t .  H e  d e s c r i b e d  h i s  work 
a t  t h e  M i n i s t r y  a s  b e i n g  e x c l u s i v e l y  i n  t h e  f i e l d  of  c i t y  p l a n n i n g ,  
H e  i n f o r m e d  t h e  Board t h a t ,  a f t e r  p a s s i n g  a c o m p e t i t i o n  i n  t h e  
f i e l d  of  a r c h i t e c t u r e  i n  1955 ,  h e  worked as  a  c h i e f  of  o f f i c e s  
d e a l i n g  w i t h  t e r r i t o r i a l  p l a n n i n g ,  and ,  t h a t  i n  1974 ,  h e  w a s  made 
a  c o u n s e l o r  i n  t h e  " C o n s i g l i o  S u p e r i o r e  d e i  L a v o r i  P u b b l i c i " ,  t h e  
h i g h e s t  t e c h n i c a l - a d m i n i s t r a t i v e  o r g a n  f o r  c i t y  p l a n n i n g .  T h i s  
body, h e  s a i d ,  among o t h e r  matters,  i s s u e d  t e c h n i c a l  o p i n i o n s  on 
c i t y  p l a n n i n g  a n d  c o n s t r u c t i o n  p r o j e c t s .  H e  c o n s i d e r e d  t h e  
na tu - r e  o f  h i s  c i t y  p l a n n i n g  work t o  b e  p u r e l y  c u l t u r a l  r a t h e r  t h a n  
p o l i t i c a l  or a d m i n i s t r a t i v e .  

On Narch  1 6 ,  1982 ,  a p p e l l a n t  e x e c u t e d  a t  t h e  American Embassy 
( t h e  "Embassy")  a t  Rome a n  a p p l i c a t i o n  f o r  a  U n i t e d  S t a t e s  p a s s -  
p o r t .  I n  a  s u p p l e m e n t a l  a p p l i c a t i o n  s t a t e m e n t ,  h e  s t a t e d  t h a t  he  
had  no  p l a n s  c o n c e r n i n g  t r ave l  t o  t h e  U n l t e d  S t a t e s ,  b u t  was 
s u b m i t t i n g  t h e  p a s s p o r t  a p p l i c a t i o n  b e c a u s e  h e  would  l i k e  h i s  two 
c h i l d r e n ,  b o r n  i n  R o m e  i n  1947  a n d  1952 ,  t o  t a k e  u p  r e s i d e n c e  i n  
t h e  U n i t e d  S t a t e s .  

I n  a  c i t i z e n s h i p  i n f o r m a t i o n  f o r m  t h a t  h e  c o m p l e t e d  a t  t h e  
Embassy ' s  r e q u e s t  o n  t h e  same day ,  h e  s t a t e d  t h a t  h e  a l w a y s  h a d  
b e e n  aware  of h i s  U n i t e d  S t a t e s  c i t i z e n s h i p  s t a t u s  a n d  t h a t  " i n  
o r  a b o u t  1 9 4 5 "  h e  h a d  c a l l e d  t h e  Embassy t o  i n q u i r e  a b o u t  i t .  
H e  s a i d  that h e  w a s  a d v i s e d  a t  t h a t  t i m e  t o  o b t a i n  h i s  b i r t h  
c e r t i f i c a t e  a n d  o t h e r  documents  a n d  " t o  f i l e  a f o r m a l  a p p l i c a t i o n . "  
A p p e l l a n t  s t a t e d  t h a t  h e  d i d  n o t  p u r s u e  t h e  matter  f u r t h e r  b e c a u s e  
h e  h a d  f o u n d  employment w i t h  t h e  M l n i s t r y  a n d  h a d  d e c i d e d  t o  r ema ln  
i n  I t a l y  i n d e f i n i t e l y  . 

The Embassy r e f e r r e d  a p p e l l a n t ' s  a p p l i c a t i o n  f o r  a  p a s s p o r t  
a n d  s u p p o r t i n g  documents  t o  t h e  Depa r tmen t  f o r  d e c i s i o n  i n  A p r i l  
1982 ,  The Depa r tmen t  was of  t h e  o p i n i o n  t h a t  it would b e  d i f f i c u l t  



t o  s u s t a i n  a  h o l d i n g  of l o s s  of n a t i o n a l i t y ,  b a s e d  on  a p p e l l a n t ' s  
m i l i t a r y  service a n d  o a t h  o f  a l l e g i a n c e  t o  I t a l y  d u r i n g  World war  
11, u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n s  4 0 1 ( b )  a n d  4 0 1 ( c )  o f  t h e  NA. 3 /  - 
I t  b e l i e v e d ,  however ,  t h a t ,  when a p p e l l a n t  became a  pe rmanen t  
employee  o f  t h e  M i n i s t r y  i n  1948 ,  h e  l o s t  h i s  Un i t ed  S t a t e s  
c i t i z e n s h i p  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  4 0 1 ( d )  o f  t h e  NA. The 
Depa r tmen t ,  a c c o r d i n g l y ,  i n s t r u c t e d  t h e  Embassy i n  J u n e  1983 t o  
i s s u e  a c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  b a s e d  on s e c t i o n  4 0 1 ( d ) .  

On Augus t  18 ,  1983 ,  t h e  Embassy p r e p a r e d  a  c e r t i f i c a t e  o f  loss  
of  U n i t e d  S t a t e s  n a t i o n a l i t y  i n  a c c o r d a n c e  w i t h  s e c t i o n  358 of t h e  
I m m i g r a t i o n  a n d  N a t i o n a l i t y  Act  ( t h e  " I N A " ) .  4 /  The c o n s u l a r  - 

3/ s e c t i o n s  4 0 1 f b )  and  4 0 1 ( c )  of t h e  N a t i o n a l i t y  A c t  o f  1940  - 
(54  S t a t ,  11371  r e a d :  

S e c .  401. A p e r s o n  who i s  a  n a t i o n a l  o f  t h e  U n i t e d  S t a t e s ,  
w h e t h e r  by  b i r t h  o r  n a t u r a l i z 3 t i o n ,  s h a l l  l o s e  h i s  n a t i o n -  
a l i t y  b y : ( 5 4  S t a t .  1 1 6 8 ;  8  U . S . C .  8 0 1 , )  

( b )  T a k i n g  a n  o a t h  o r  making a n  a f f i r m a t i o n  o r  
o t h e r  f o r m a l  d e c l a r a t i o n  of  a l l e g i a n c e  t o  a  
f o r e i g n  s t a t e  ( 5 4  S t a t .  1 1 6 9 ;  8  U.S.C. 8 0 1 ) ;  or 

( c )  E n t e r i n g ,  o r  s e r v l n g  I n ,  t h e  armed f o r c e s  
o f  a f o r e i g n  s t a t e  u n l e s s  e x p r e s s l y  a u t h o r i z e d  
by t h e  l a w s  o f  t h e  U n l t e d  S t a t e s ,  i f  h e  h a s  o r  
r e q u i r e s  t h e  r l a t l o n a l l t y  o f  s u c h  f o r e i g n  s t a t e  
( 5 4  S t a t .  1 1 6 9 ;  8  U.S.C. 8 0 1 ) ;  ... 

4 /  S e c t i o n  358  of  t h e  I m m i g r a t i o n  and  N a t i o n a l i t y  A c t ,  8  U . S . C .  - 
1501,  r e a d s :  

S e c .  358.  Whenever a diplomatic o r  c o n s u l a r  o f f i c e r  o f  t h e  U n l t e d  
S t a t e s  h a s  r e a s o n  t o  b e l i e v e  t h a t  a p e r s o n  w h i l e  I n  a  f o r e i g n  s t a t e  
h a s  l o s t  h i s  U n i t e d  S t a t e s  n a t l o n a l l t y  u n d e r  a n y  p r o v i s i o n  of  c h a p t e r  
3 o f  t h i s  t i t l e ,  o r  u n d e r  a n y  p r o v l s l o n  of c h a p t e r  I V  o f  t h e  N a t i o n -  
a l i t y  A c t  o f  1 9 4 0 ,  a s  amended, h e  s h a l l  c e r t i f y  t h e  f a c t s  upon whlch  
s u c h  b e l i e f  i s  b a s e d  t o  t h e  Depa r tmen t  o f  S t a t e ,  i n  w r i t i n g ,  u n d e r  
r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of  S t a t e .  I f  t h e  r e p o r t  of 
t h e  d i p l o m a t i c  or  c o n s u l a r  o f f l c e r  1s a p p r o v e d  by  t h e  S e c r e t a r y  of  
S t a t e ,  a  copy  o f  t h e  c e r t i f i c a t e  s h a l l  b e  f o r w a r d e d  t o  t h e  A t t o r n e y  
G e n e r a l ,  f o r  h i s  i n f o r m a t i o n ,  a n d  t h e  diplomatic o r  c o n s u l a r  o f f i c e  
i n  which t h e  r e p o r t  w a s  made s h a l l  b e  d l r e c t e d  t o  f o r w a r d  a copy  
of  t h e  c e r t i f i c a t e  t o  t h e  p e r s o n  t o  whom i t  r e l a t e s .  



o f f i c e r  a t  t h e  Embassy c e r t i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  Un i t ed  
S t a t e s  c i t i z e n s h i p  by v i r t u e  o f  h i s  b i r t h  i n  t h e  U n i t e d  S t a t e s ;  
t h a t  h e  a c q u i r e d  t h e  n a t i o n a l i t y  o f  I t a l y  by v i r t u e  of  h i s  b i r t h  
i n  t h e  U n i t e d  S t a t e s  o f  a n  I t a l i a n  f a t h e r ;  t h a t  h e  e n t e r e d  upon 
pe rmanen t  employment as a n  o f f i c i a l  i n  t h e  M i n i s t r y  of P u b l i c  
Works of  I t a l y  on May 1, 1948,  on which d a t e  h e  p o s s e s s e d  I t a l i a n  
n a t i o n a l i t y ;  and  t h a t  h e  t h e r e b y  e x p a t r i a t e d  h i m s e l f  unde r  t h e  
p r o v i s i o n s  o f  s e c t i o n  4 0 1 ( d )  of  t h e  NA. 

The Depar tmen t  approved  t h e  c e r t i f i c a t e  on ~ p r i l  17 ,  1984,  
a p p r o v a l  c o n s t i t u t i n g  an  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  o f  l o s s  of 
n a t i o n a l i t y  f rom which a n  a p p e a l ,  t i m e l y  and  p r o p e r l y  f i l e d ,  may 
b e  t a k e n  t o  t h e  Board of  A p p e l l a t e  Review. ~ p p e l l a n t  g a v e  n o t i c e  
of a p p e a l  o n  F e b r u a r y  14 ,  1 9  3 5 .  

S e c t i o n  4 0 1 ( d )  of  t h e  NA, which was i n  e f f e c t  on May 1, 1948,  
t h e  d a t e  on which a p p e l l a n t  w a s  found  t o  have  e x p a t r i a t e d  h i m s e l f ,  
p r o v i d e d  t h a t  a  U n i t e d  S t a t e s  n a t i o n a l  s h a l l  l o s e  h i s  n a t i o n a l i t y  
by a c c e p t i n g ,  or p e r f o r m i n g  t h e  d u t i e s  o f ,  any  o f f i c e ,  p o s t  o r  
employment u n d e r  t h e  government  of  a f o r e i g n  s t a t e  o r  p o l i t i c a l  
s u b d i v i s i o n  t h e r e o f  f o r  which o n l y  n a t i o n a l s  o f  s u c h  s t a t e  a r e  
e l i g i b l e .  To b e  c o n s i d e r e d  poten1: ia l ly  e x p a t r i a t i n g ,  t h e  p a r t i c u l a r  
employment m u s t  b e  u n d e r  t h e  government  o f  a  f o r e i g n  s t a t e  o r  
p o l i t i c a l  s u b d i v i s i o n  t h e r e o f  a n d  must  b e  one  f o r  which o n l y  
n a t i o n a l s  o f  t h a t  f o r e i g n  s t a t e  a r e  e l i g i b l e .  

The I m m i g r a t i o n  a n d  N a t i o n a l l t y  Act  ( I N A ) ,  e f f e c t i v e  
December 2 4 ,  1952,  h a s  a comparab le  p r o v i s i o n  r e l a t i n g  t o  employment 
unde r  t h e  qove rnmen t  o f  a  f o r e i g n  s t a t e  o r  a  p o l i t i c a l  subdivision 
t h e r e o f .  - 5/ S e c t i o n  3 4 9  ( a )  ( 4 )  ( A )  p r o v i d e s  f o r  l o s s  of  n a t i o n a l i t y  

5 P r i o r  t o  November 14 ,  1 9 8 6 ,  s e c t l o n  349 ( a )  ( 4 )  o f  t h e  1mmigra t ;c r  
Znd N a t i o n a l i t y  A c t ,  8 U.S.C.  1481,  r e a d :  

S e c .  3 4 9 ,  ( a )  From a n d  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  a 
p e r s o n  who is  a n a t i o n a l  o f  t h e  Un l t ed  S t a t e s  whe the r  by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  lose h i s  nationality by -- 

( 4 )  ( A )  a c c e p t i n g ,  s e r v i n g  I n ,  or p e r f o r m i n g  t h e  d u t i e s  o f  a!.). 
o f f  ice, p o s t ,  or employment under t h e  government  of  a  f o r e l g n  
s t a t e  or a p o l i t i c a l  s u b d ~ v l s l o n  t h e r e o f ,  i f  h e  h a s  o r  a c y u ; r t =  
t h e  n a t i o n a l i t y  o f  s u c h  f o r e l g n  s t a t e ;  o r  (B) a c c e p t i n g ,  
s e r v i n g  i n ,  o r  p e r f o r m i n g  t h e  d u t i e s  of  any  o f f  ice ,  p o s t ,  or  
employment u n d e r  t h e  government  o f  a  f o r e i g n  s t a t e  or  a 
p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ,  f o r  which o f f i c e ,  p o s t ,  o r  
employment a n  o a t h ,  a f f i r m a t l o n ,  o r  d e c l a r a t i o n  of  a l l e g i a n c e  
is  r e q u i r e d ;  or  ... 
The I m m i g r a t i o n  and  N a t i o n a l l t y  A c t  Amendments o f  1986,  PL 99- 

653,  a p p r o v e d  Nov. 1 4 ,  1 9 8 6 ,  amended s u b s e c t i o n  ( a )  o f  s e c t i o n  3-49 :,,. 
i n s e r t i n g  " v o l u n t a r i l y  p e r f o r m i n g  a n y  of  t h e  f o l l o w i n g  a c t s  w i t h  t:.. 



by a  p e r s o n  wno h a s  o r  a c q u i r e s  t h e  n a t i o n a l i t y  o f  t h e  f o r e i g n  
s t a t e ;  s e c t i o n  3 4 9 ( a ) ( 4 )  (B) p r o v i d e s  f o r  l o s s  of n a t i o n a l i t y  by a  
p e r s o n  who a c c e p t s  a  p o s i t i o n  f o r  which an  o a t h  o f  a l l e g i a n c e  i s  
r e q u i r e d  f o r  t h a t  employment.  The e x p r e s s  l a n g u a g e  o f  s e c t i o n  
4 0 1 ( d )  o f  t h e  NA r e q u i r i n g  t h e  employment t o  be  t h a t  " f o r  which  
o n l y  n a t i o n a l s  o f  s u c h  f o r e i g n  s t a t e  a r e  e l i g i b l e "  d o e s  n o t  a p p e a r  
i n  s e c t i o n  3 4 9 ( a ) ( 4 )  o f  t h e  I N A .  6 /  - 

5/ C o n t ' d .  - 
i n t e n t i o n  o f  r e l i n q u i s h i n g  U n i t e d  S t a t e s  n a t i o n a l i t y : "  a f t e r  " s h a l l  
lose h i s  n a t i o n a l i t y  b y " .  The amendments a l s o  amended s u b p a r a g r a p h s  
( A )  a n d  ( B )  o f  s u b s e c t i o n  349 ( a  (4 ) by i n s e r t i n g  " a f t e r  a t t a i n i n g  
t h e  a g e  o f  e i g h t e e n  y e a r s "  a f t e r  " f o r e i g n  s t a t e  or  p o l i t i c a l  sub -  
d i v i s i o n  t h e r e o f "  i n  b o t h  s u b p a r a g r a p h s  ( 4 ) ( A )  a n d  ( 4 ) ( B ) .  

6 /  The o m i s s i o n  o f  s u c h  l a n g u a g e  I n  s e c t i o n  3 4 9 ( a ) ( 4 ) ( A )  o f  t h e  - 
I N A  may b e  a t t r i b u t e d  t o  t h e  v l e w s  e x p r e s s e d  by t h e  S e n a t e  
Commit tee  o n  t h e  J u d i c i a r y  regarding t h e  l a n g u a g e  o f  s e c t i o n  4 0 1 1 d )  
o f  t h e  NA r e q u i r i n g  t h e  employrnent t o  b e  t h a t  " f o r  which o n l y  
n a t i o n a l s  o f  s u c h  s t a te  are  e l l y l b l e . "  The S e n a t e  C o m m i t t e e ,  on 
whose r ecommenda t ions  s e c t i o n  3 4 9  ( a )  ( 4  ) ( A )  o f  t h e  I N A  w a c  b q - ~ e d ,  
made t h e  f o l l o w i n g  comment: 

T h i s  s u b s e c t i o n  [ s e c t i o n  401idl of t h e  N a t i o n a l i t y  A c t  of 1 9 4  1 
i s  h i g h l y  t e c h n i c a l  a n d  h a s  been  t h e  s u b j e c t  o f  much discussion and 
i n t e r p r e t a t i o n .  G e n e r a l l y ,  e x p a t r l a t l o n  d o e s  n o t  r e s u l t  where  t h e  
r e s t r i c t i o n  a s  t o  ' * n a t i o n a l s  o n l y "  1s n o t  g e n e r a l l y  e n f o r c e d .  
L i k e w i s e ,  i f  n o n n a t i o n a l s  a r e  permitted t o  t a k e  s u c h  employment 
a f t e r  a n  o f f i c i a l  o f  t h e  f o r e l y n  s t a t e  h a s  s t a t e d  t h a t  no  n a t l o n d i 3  
are ava i lab le ,  e x p a t r i a t i o n  d o e s  n o t  r e s u l t .  I t  d o e s  n o t  a p p l y  tu 
t h o s e  who h a v e  m e r e l y  a p p l i e d  f o r  employment,  where t h e  p o s i t l o n  i-, 

open  t o  n a t i o n a l s  o n l y ,  o r  t o  t e m p o r a r y  employment t h e r e a f t e r  madc 
pe rmanen t ,  where  p e r m a n e n t  employment i s  r e s t r i c t e d  t o  n a t i o n a l s  , ; I  A y. 
The f a c t  t h a t  a  p e r s o n  may b e  a  n a t l o n a l  o f  t h e  f o r e i g n  s t a t e  1s 
i r r e l e v a n t  i f  t h e  p o s i t i o n  i s  open  t o  o t h e r  t h a n  n a t i o n a l s .  The Jus -  
s e c t i o n  d o e s  n o t ,  t h e r e f o r e ,  I n  many c a s e s ,  a f f e c t  d u a l  n a t i o n a l s ,  
a n d  t h e r e f o r e  h a s  b e e n  ineffective I n  maklng s u c h  p e r s o n s  e lec t  ;otr- 
i c a n  c i t i z e n s h i p  e x c l u s i v e l y .  The subcommi t t ee  i s  recommending c!. a - ,  jes 
i n  t h i s  s u b s e c t i o n  which,  i s  f e l t ,  w l l l  s t r e n g t h e n  t h e  l a w  a n d  cd i .  
f o r  a  d e t e r m i n a t i o n  o f  c i t i z e n s n l p  a n d  a n  e l i m i n a t i o n  o f  d u a l  c ~ L . -  
z e n s h i p .  * * *  ( F o o t n o t e s  o m l t t e d .  ) i s .  Rep. No. 1515,  8 1 s t  Cong . ,  
2d S e s s .  749-750 ( 1 9 5 0 ) .  ) 



S e c t i o n  4 0 1 ( d )  of t h e  NA and  s e c t i o n  3 4 9 ( a ) ( 4 ) ( ~ )  o f  t h e  I N A  
h a v e  g e n e r a l l y  been  r e a d  r e s t r i c t i v e l y .  7/ F o l l o w i n g  t h e  
Supreme C o u r t ' s  d e c i s i o n  i n  Afroyim v .  ~ u s k ,  387 U.S. 2 5 3  ( 1 9 6 7 )  
a n d  t h e  A t t o r n e y  G e n e r a l ' s  i n t e r p r e t a t i o n  of  t h a t  d e c i s i o n ,  t h e  
s c o p e  o f  t h e s e  s t a t u t o r y  p r o v i s i o n s  was nar rowed.  8/ Afroyim 
l a i d  down t h e  r u l e  t h a t  a  U n i t e d  s t a t e s  c i t i z e n  has-a c o n s t i t u -  
t i o n a l  r i g h t  t o  r ema in  a  c i t i z e n  " u n l e s s  h e  v o l u n t a r i l y  r e l i n q u i s h e s  
t h a t  c i t i z e n s h i p . "  3 8 7  U . S .  a t  268.  The A t t o r n e y  G e n e r a l ' s  
i n t e r p r e t a t i o n  o f  t h a t  d e c i s i o n  s u g g e s t e d  t h a t  a n  i n d i v i d u a l ' s  
a c c e p t a n c e  o f  a n  " i m p o r t a n t  p o l i t i c a l  p o s t "  i n  a  f o r e i g n  government  
o r  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f  would b e  h i g h l y  p e r s u a s i v e  
e v i d e n c e  o f  v o l u n t a r y  r e l i n q u i s h m e n t  o f  c i t i z e n s h i p .  Thus whe the r  
t h e  a c c e p t a n c e  of a  p o s i t i o n  o r  employment under  a  f o r e i g n  s t a t e  
o r  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f  w i l l  r e s u l t  i n  e x p a t r i a t i o n  w i l l  
a l so  depend on  whe the r  t h e  p o s i t i o n  o r  employment i s  r e g a r d e d  a s  a n  
i m p o r t a n t  p o l i t i c a l  p o s t .  

I n  l i g h t  o f  Afroyim and  t h e  a d m i n i s t r a t i v e  g u i d e l i n e s  set  
f o r t h  i n  t h e  A t t o r n e y  G e n e r a l ' s  s t a t e m e n t  o f  i n t e r p r e t a t i o n  o f  
t h a t  d e c i s i o n ,  t h e  Depar tmen t  of S t a t e  and  t h e  I m m i g r a t i o n  a n d  
~ a t u r a l i z a t i o n  S e r v i c e  o f  t h e  Depar tmen t  o f  J u s t i c e  have  a g r e e d  
t h a t  t h e  v o l u n t a r y  p e r f o r m a n c e  o f  s e r v i c e  i n  a n  " i i n p o r t a n t  
p o l i t i c a l  p o s t "  i s  c o n s i d e r e d  h i g t l y  p e r s u a s i v e  e v i d e n c e  o f  a n  
i n t e n t i o n  t o  r e l i n q u i s h  c i t i z e n s h ~ p  and  w i l l  n o r m a l l y  r e s u l t  I n  
e x p a t r i a t i o n .  9/ The v o l u n t a r y  a c c e p t a n c e  of  any p o s i t i o n  o t h e r  
t h a n  an  " i m p o r t a n t  p o l i t i c a l  p o s t "  c a n  r e s u l t  i n  l o s s  o f   national:^? 
o n l y  i f  t h e  p o s i t i o n  was a c c e p t e d  w l t h  t h e  i n t e n t  t o  t r a n s f e r  
a l l e g i a n c e  t o  t h e  f o r e i g n  s t a t e  o r  abandon a l l e g i a n c e  t o  t h e  U n l t w  
S t a t e s .  

Under t h e  l a w ,  t h e  bu rden  of p roof  i s  on t h e  government  t o  
e s t a b l i s h  t h a t  a n  a c t  of  e x p a t r l a t l o n  o c c u r r e d  and t h a t  t h e  ac t  was 
p e r f o r m e d  w i t h  t h e  n e c e s s a r y  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  
S e c t i o n  3 4 9 ( c )  o f  t h e  I N A  p r o v l d e s  t h a t ,  ~ 7 h c n ~ ; " ? i  L;ie l o s s  o f  U n l t t t c :  

7/ 3  Gordon a n d  R o s e n f i e l d ,  Immigration Law and  P r o c e d u r e ,  Sec. 
7O.lOg (rev. e d .  1 9 7 6 ) .  

8/ A t t o r n e y  G e n e r a l ' s  S t a t e m e n t  of I n t e r p r e t a t i o n ,  4 2  op .  ~ t t y .  ic,-. 
7 9 7  ( 1 9 6 9 ) .  

9/ Depa r tmen t  o f  S t a t e  C i r c u l a r  Alrgram, CA-2855, d a t e d  May 1 6 ,  
1 9 6 9 ,  t o  a l l  American d i p l o m a t i c  a n d  c o n s u l a r  p o s t s ;  see a lso  V o l .  - ,  
c i t i z e n s h i p  a n d  p a s s p o r t s ,  F o r e l g n  a£ f a i r s  ~ a n b a l ,  S e c t i o n  2 2 4 . 5 ,  
I n t e r p r e t a t i o n s ,  8 FAM 224.5 (6/20/m), 2 2 4 . 5 a  (4 ' /10/70) ,  a n d  



S t a t e s  n a t i o n a l i t y  is p u t  i n  i s s u e ,  t h e  burden s h a l l  be upon t h e  
p a r t y  c l a i m i n g  t h a t  such l o s s  o c c u r r e d  t o  show such  l o s s  by a  
p reponderance  of  t h e  e v i d e n c e .  1 0 /  I n  p rov ing  e x p a t r i a t i o n ,  
t h e  e x p a t r i a t i n g  a c t  and an  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  must 
be  p roved  by a  p reponderance  o f  t h e  e v i d e n c e .  Vance v .  T e r r a z a s .  
4 4 4  U . S .  252 ( 1 9 8 0 ) .  

The i n i t i a l  i s s u e  t o  be de te rmined  i n  t h e  i n s t a n t  c a s e  i s  
whether  a p p l l a n t  per formed a n  ac t  of  e x p a t r i a t i o n  under  t h e  
p r o v i s i o n s  of  s e c t i o n  4011d) of  t h e  NA. I f  such a n  a c t  was 
pe r fo rmed ,  t h e r e  t h e n  would remain  t h e  i s s u e  of  i n t e n t  - whether  
a p p e l l a n t  v o l u n t a r i l y  performed t h e  a c t  w i t h  t h e  n e c e s s a r y  i n t e n t  
t o  r e l i n q u i s h  c i t i z e n s h i p .  

A s  n o t e d  above,  t h e  Department  h a s  t h e  burden o f  a f f i r m a t i v e l y  
p r o v i n g  by a  p reponderance  of  t h e  e v i d e n c e  t h a t  a p p e l l a n t ' s  
a c c e p t a n c e  of  permanent  employment i n  1948 w i t h  t h e    in is try was 
"employment under  t h e  government of a  f o r e i g n  s t a t e  o r  p o l i t i c a l  
s u b d i v i s i o n  t h e r e o f "  and  one  " f o r  which o n l y  n a t i o n a l s  of  such  
s t a t e  a r e  e l i g i b l e . "  The t e r m  "burden of p r o o f "  i s  n o t  t o  b e  
c o n f u s e d  w i t h  "pr ima f a c i e  c a s e . "  I f  t h e  e v i d e n c e  of  r e c o r d  does  
n o t  s u f f i c i e n t l y  e s t a b l i s h  s u c h  employment, it f o l l o w s  t h a t  
a p p e l l a n t  c a n n o t  b e  h e l d  t o  have  committed a n  e x p a t r i a t i n g  a c t  
w i t h i n  t h e  meaning of  s e c t i o n  4 0 1 ( d ) .  The a b s e n c e  of  e v i d e n c e  
c a n n o t  b e  made t h e  b a s i s  f o r  a c o n c l u s i o n  of f a c t .  

The e v i d e n c e  of r e c o r d  w i t h  r e s p e c t  t o  a p p e l l a n t ' s  a c c e p t a n c e  
o f  employment " u n d e r  t h e  government  of  a  f o r e i g n  s t a t e  f o r  which 
o n l y  n a t i o n a l s  of such  s t a t e  a r e  e l i g i b l e "  c o n s i s t s  p r i n c i p a l l y  of 
t h r e e  i t e m s .  The f i r s t  is  t h e  c i t i z e n s h i p  i n f o r m a t i o n  form, t i t l e d  
" I n f o r m a t i o n  f o r  De te rmin ing  U.S, C i t i z e n s h i p " ,  which a p p e l l a n t  
comple ted  on March 16,  1982, a t  t h e  r e q u e s t  of t h e  Embassy. I n  
r e s p o n s e  t o  a  q u e s t i o n  on t h e  form, he  s t a t e d :  

10/  S e c t i o n  3 4 9 ( c )  o f  t h e  Immigra t ion  and N a t i o n a l i t y  ~ c t ,  8 U . S . C .  
n 8 1  ( c )  p r o v i d e s :  

Whenever t h e  l o s s  of  Uni ted  S t a t e s  n a t i o n a l i t y  i s  p u t  i n  l s s u e  
i n  any a c t i o n  o r  p r o c e e d i n g  commenced on o r  a f t e r  t h e  enac tment  of 
t h i s  s u b s e c t i o n  under ,  o r  by v i r t u e  o f ,  t h e  p r o v i s i o n s  of  t h i s  o r  
any  o t h e r  A c t ,  t h e  burden s h a l l  be upon t h e  p e r s o n  o r  p a r t y  c la l rn ing  
t h a t  s u c h  l o s s  o c c u r r e d ,  t o  establish such c l a i m  by a  p reponderance  
o f  t h e  e v i d e n c e .  Except  a s  o t h e r w i s e  p r o v i d e d  i n  s u b s e c t i o n  ( b ) ,  
any p e r s o n  who commits o r  p e r f o r m s ,  o r  who h a s  committed o r  p e r f o r n e d ,  
any a c t  o f  e x p a t r i a t i o n  under  t h e  p r o v i s i o n s  of  t h i s  or any o t h e r  A C E  

s h a l l  b e  presumed t o  have  done s o  v o l u n t a r i l y ,  b u t  such presumptron 
may be  r e b u t t e d  upon a  showing, by  a p reponderance  o f  t h e  e v i d e n c e ,  
t h a t  t h e  a c t  o r  a c t s  committed o r  performed were n o t  done v o l u n t a r a : i r .  



- 8 - 

I w a s  employed w i t h  t h e  I t a l i a n  M i n i s t r y  of  
P u b l i c  Works i " M i n i s t e r 0  d e i  L a v o r i  P u b b l i c i "  ) 
f rom O c t .  6 ,  1945  t o  Dec. 31, 1977.  tu7on- 
I t a l i a n  c i t i z e n s  a r e  i n e l i g i b l e  f o r  t h a t  
employment . 

H e  f u r t h e r  s t a t e d  o n  t h e  fo rm t h a t  he  was a n  a r c h i t e c t  and  s e r v e d  
a s  s u c h  d u r i n g  t h e  p e r i o d  f rom 1945 t o  1977, t h a t  h i s  p o s i t i o n  
became permanent  on  Ivlay 1, 1948,  and  t h a t ,  i n  t h a t  c o n n e c t i o n ,  h e  
l a t e r  t o o k  an  o a t h  of a l l e g i a n c e  t o  I t a l y .  I t  s h o u l d  
b e  n o t e d  t h a t  t h e s e  a d m i s s i o n s  a r e  n o t  under  o a t h  and  c a n  h a r d l y  
b e  s a i d  t o  c o n s t i t u t e  s a t i s f a c t o r y  e v i d e n c e  of t h e  p e r f o r m a n c e  of 
an  e x p a t r i a t i n g  a c t .  T h e  unsworn a d m i s s i o n s  a r e  u n s u p p o r t e d  by 
documentary  p r o o f ,  and,  t h e r e f o r e ,  p r o v i d e  a poor  f o u n d a t i o n  f o r  
t h e  D e p a r t m e n t ' s  bu rden  o f  p r o o f .  

Tha t  t h e  D e p a r t a e n t  r e l i e s  on a p p e l l a n t ' s  w r i t t e n  s t a t e m e n t s  
on t h e  unsworn c i t i z e n s h i p  i n f o r m a t i o n  form is  d e m o n s t r a t e d  by t h e  
D e p a r t m e n t ' s  a p p r o v a l  of  t h e  c e r t i f i c a t e  of  l o s s  of n a t i o n a l i t y  
t h a t  t h e  Embassy i s s u e d .  A s  e v i d e n c e  o f  a p p e l l a n t ' s  e x p a t r i a t i o n ,  
t h e  Embassy s t a t e d  on t h e  c e r t i f i c a t e  t h a t  i t  c o n s i s t s  o f  a p p e l l a n t ' s  
w r i t t e n  s t a t e m e n t  t h a t :  

1. H e  was employed O c t c b e r  6 ,  1945-December 31, 
1 9 7 7  w i t h  t h e  I t a l i a n  M ~ n i s t r y  of P u b l i c  Works; 
2 .  H i s  p o s i t i o n  became permanent  May 1, 1 9 4 8 .  
3 .  I n  or a b o u t  1945 h e  i n q u i r e d  a t  American 
Embassy Rome a b o u t  h i s  c i t i z e n s h i p  s t a t u s  b u t  
abandoned h i s  c l a i m  a f t e r  o b t a i n i n g  employment.  

The s e c o n d  i t e m  i n  t h e  r e c o r d  b e a r i n g  upon a p p e l l a n t ' s  employ- 
ment i s  t h e  Embassy ' s  memorandum of  A p r i l  8 ,  1982,  t r a n s m i t t i n g  
a p p e l l a n t  's case t o  t h e  Depar tmen t  f o r  c o n s i d e r a t i o n .  The Embassy 
s t a t e d  t h a t  a p p e l l a n t  "was employed  w i t h  t h e  I t a l i a n  M i n i s t r y  o f  
p u b l i c  Xorks ,  i n  e x e c u t i v e  c a p a c i t y ,  f o r  a  p e r i o d  of  a b o u t  3 3  y e a r s  
The Embassy a l s o  s t a t e d  t h a t ,  a c c o r d i n g  t o  a 1978  s t a t e m e n t  i s s u e d  
by t h e  M i n i s t r y ,  

M r .  C. - .  , a n  architect by t r a d e ,  began  
employment w i t h  t h e  M i n i s t r y  of  P u b l i c  Works 
i n  R o m e  on O c t o b e r  6 ,  1 9 4 5 ;  h i s  p o s i t i o n  w a s  
t empora ry  u n t i l  May 1, 1 9 4 8  when h i s  a p p o i n t -  
ment became p e r m a n e n t .  F-ie t o o k  a n  o a t h  o f  
a l l e g i a n c e  t o  t h e  I t a l i a n  S t a t e  s h o r t l y  
t h e r e a f t e r .  H e  t e r m i n a t e d  h i s  employment on 
Dec. 31 ,  1977 ;  a t  t h e  tlme of r e t i r e m e n t  h i s  
r ank  w a s  t h a t  o f  " D i r i g e n t e  S u p e r i o r e "  
(Xanaging  Director ) . . . - 11/ 

11/ The o f f i c i a l  E n g l i s h  t r a n s l a t i o n  of t h e  t i t l e  " D i r i g e n t e  
S u p e r i o r e "  i s  t h a t  o f  " S e n i o r  Manager . "  See  E n g l i s h  t r a n s l a t i o n .  of  
s t a t e m e n t  o f  O f f i c e  of P e r s o n n e l  a n d  G e n e r a l  A f f a i r s ,  M i n i s t r y  of  
P u b l i c  Works, d a t e d  J a n u a r y  1 9 ,  1 9  7 8 ,  D i v i s i o n  o f  Language S e r v i c e s ,  
Depar tment  o f  S t a t e ,  LS No. 121379 IPH/AO, I t a l i a n )  1 9 8 7 .  



It is readily apparent that the Embassy's memorandum by 
itself is of slight, if any, evidentiary value with respect to 
appellant's employment within the meaning of section 401 (d) 
of the NA. The memorandum merely recites in substance the sketchy 
employment information appellant offered in his unsworn citizen- 
ship information form and that contained in a 1978 statement of the 
 ini is try, attached to the ~mbassy's memorandum. 

The Ministry's statement is the third item of record regarding 
appellant's employment under the government of a foreign state. 
Upon examination, the statement is essentially a computation of 
pension benefits awarded to appellant based on his military service, 
military campaigns, temporary and permanent employment with the 
Xinistry, university studies, and certain other entitlements. 
With respect to appellant's employment, the statement shows 
simply that he was on temporary service with the   in is try from 
October 6, 1945 to April 30, 1943, and on permanent service from 
May 1, 1948, to December 31, 1977. It also shows that on the date 
he retired that he held the title of "Dirigente Superiore" 
("Senior Manager"). 

The statement on pension benefits was prepared by the 
Ministry's Office of Personnel and General Affairs on January 19, 
1978, following appellant's retirement at the end of 1977. 
~lthough the record does not show how this document came into 
the Embassy's possession, it appears most likely that appellant 
himself submitted a copy of the statement to the Embassy in 1982, 
when he sought documentation as a United States citizen. It is 
noted that the copy of the Ministry's computation of pension 
benefits in the record has not been certified as a true copy of 
the original by a consular officer at the Embassy, as required by 
the De?artmentls instructions concerning documentary proof of an 
expatriating act. 12/ More significantly, the ivlinistry's state- 
ment on pension benefits does not establish appellant's employmeiii 
withj~ the meaning of section 401id) of the NA. 

Apart from appellant's own wrltten statement to the effect thdc 
he served as an architect wlth the :4lnlstry and that his posltlon 
was one for which only nationals of Italy were eligible, we flnd, 
little, if anything, of evidentlary value in the Embassy's 
memorandum or the Ministry's conputatlon statement of pension 
benefits that would establish what posltlon appellant held in 1 9 3 8 ,  
whether such employment was under the government of a foreign 
state or a political subdivision thereof and whether it was one f ~ r  
which only nationals of such state were eligible. Evidence of 
such matters, generally speaking, 1s best established by offlclal 
written statements of the forelgn government involved, official 
journals, official publications, offlcial records and the like, 
and by reference to the relevant provlslons of the constitution, 
laws, and regulations, as the case may be. 

- IZ/vol. 8, Citizenship and Passports, Foreign Affairs Manual, 
Section 224.20 (d) ; 8 FAM 224 -20 1d3 13/21/ 17). 



I n  t h i s  c o n n e c t i o n ,  i t  may be  o b s e r v e d  t h a t  i n  a c a s e  i n v o l v i n g  
l o s s  o f  c i t i z e n s h i p  u n d e r  s e c t i o n  3 4 9 ( a ) { 4 ) ( A )  of t h e  I N A ,  t h e  
Board of I m m i g r a t i o n  Appea l s  d e c l a r e d  t h a t  e v i d e n c e  of  employment 
u n d e r  t h e  gove rnmen t  o f  a  f o r e i g n  s t a t e  o r  a  p o l i t i c a l  s u b d i v i s i o n  
t h e r e o f  s h o u l d  b e  e s t a b l i s h e d  by p r o p e r l y  a u t h e n t i c a t e d  documents  
which r e f e r  t o  t h e  p e r t i n e n t  p o r t i o n  of  t h e  c o n s t i t u t i o n ,  l a w s ,  
and  r e g u l a t i o n s  o f  t h a t  f o r e i g n  s t a t e .  13/  - 

The D e p a r t m e n t ' s  i n s t r u c t i o n s  on  e s t a b l i s h i n g  l o s s  of  U n i t e d  
S t a t e s  n a t i o n a l i t y  se t  f o r t h  c l e a r l y  t h e  r e q u i r e d  documentary  p r o o f  
t h a t  w i l l  s a t i s f y  e v i d e n t i a r y  r e q u i r e m e n t s .  The i n s t r u c t i o n s  t h a t  
were i s s u e d  p r i o r  t o  1984 p o i n t e d  o u t  t h e  n e c e s s i t y  of document ing  
t h e  a c t  o f  e x p a t r i a t i o n  "by o f f i c i a l  w r i t t e n  s t a t e m e n t s  o f  t h e  
f o r e i g n  government  c o n c e r n e d  whenever p o s s i b l e . "  I f  s u c h  documents  
c a n n o t  b e  s e c u r e d ,  t h e  r e s p o n s i b l e  c o n s u l a r  o f f i c e r  mus t  c e r t i f y  
t h a t  f a c t  i n  e a c h  i n d i v i d u a l  c a s e  a n d  t h e n  e n d e a v o r  t o  o b t a i n  
s e c o n d a r y  e v i d e n c e  o f  t h e  a c t  i n  o f f i c i a l  j o u r n a l s  o r  w h a t e v e r  o t h e r  
o f f i c i a l  p u b l i c a t i o n  o r  s o u r c e  documents  may be  a v a i l a b l e  a t  an  
embassy o r  c o n s u l a r  o f f i c e ,  or  c e r t i f i e d  c o p i e s  o f  o f f i c i a l  documents  
s u b m i t t e d  by t h e  i n d i v i d u a l  c o n c e r n e d .  If t h e  f o r e g o i n g  documents  
a r e  n o t  o b t a i n a b l e  a n d  t h a t  f a c t  is  d e m o n s t r a t e d  i n  w r i t i n g  on t h e  
r e c o r d  " t h e n ,  a n d  t h e n  o n l y  may t h e  c o n s u l a r  o f f i c e r  a n d  t h e  D e p a r t -  
ment r e l y  s o l e l y  on  t h e  a d m i s s i o n s  of  t h e  p e r s o n  i n v o l v e d . "  Such 
a d m i s s i o n s  a r e  t o  b e  i n  a f f i d a v i t  form.  14,' - 

13/  H a t t e r  o f  Hernandez ,  1 0  1. & N .  D e C  298 ( B I A  1 9 6 3 ) .  - 
14/  V o l  8 ,  C i t i z e n s h i p  a n d  P a s s p o r t s ,  F o r e i g n  A f f a i r s  Manual,  - 
S e c t i o n  2 2 4 , 2 0 ( d ) ;  8 F&?I 2 2 4 . 2 0 ( d )  ( 3 / 2 1 / / 7 ) .  

The c u r r e n t  i n s t r u c t i o n s ,  p r o m u l g a t e d  i n  Harch  1984,  r e g a r a ~ n ~ ;  
d o c u m e n t a t i o n  o f  p o t e n t i a l l y  expatriating acts  a r e :  

1214 Documen ta t ion  o f  Potentially E x p a t r i a t i n 4  A c t s .  

A p o t e n t i a l l y  e x p a t r i a t i n g  a c t  s h o u l d  b e  documented  
by  s t a t e m e n t s  f r o m  t h e  f o r e l g n  gove rnmen t .  T h i s  i s  
n e c e s s a r y  t o  meet t h e  e v i d e n t ~ a r y  r e q u i r e m e n t s  o f  
U.S. c o u r t s .  When o f f i c l a l  a o c u m e n t a t i o n  i s  n o t  
a v a i l a b l e ,  t h e  c o n s u l a r  o f f l c c r  must  so c e r t i f y  i n  
a n  a f f i d a v i t  a n d  t h e n  s e e k  s e c o n d a r y  e v i d e n c e .  
T h i s  p r o c e d u r e  w i l l  h e l p  t h e  Government p r e p a r e  a  
f o u n d a t i o n  f o r  s u b m i s s i o n  of  s e c o n d a r y  e v i d e n c e  
i n  p r o v i n g  ac t s  o f  e x p a t r i a t ~ o n .  

Vo l .  7, C o n s u l a r  A f f a i r s ,  Fore l g n  A f f a i r s  Manual ,  S e c t l o n  12 ; ; 
7  FAM 1214 ( 3 / 3 0 / 8 4 ) .  



I t  i s  a p p a r e n t  t h a t  t h e  Depar tment  d i d  n o t  heed  i t s  own i n s t r u c -  
t i o n s  r e g a r d i n g  t h e  documentary  e v i d e n c e  needed  t o  p r o v e  t h a t  a p p e l -  - 

l a n t  commi t t ed  a n  e x p a t r i a t i n g  a c t .  Nor d i d  t h e  Depar tment  a d d r e s s  
t h i s  i s s u e  i n  i t s  b r i e f  t o  t h e  Board.  I t  had  c o n c l u d e d ,  n o n e t h e l e s s ,  
t h a t  a p p e l l a n t ' s  a c c e p t a n c e  of  employment w i t h  t h e  M i n i s t r y  f e l l  
w i t h i n  t h e  p u r v i e w  o f  s e c t i o n  4 0 1 ( d )  of  t h e  NA. ~ c c o r d i n g  t o  a  
communica t ion  t o  t h e  Embassy, d a t e d  A p r i l  1 7 ,  1984 ,  g i v i n g  i t s  
a p p r o v a l  o f  t h e  c e r t i f i c a t e  of  l o s s  of  n a t i o n a l i t y ,  t h e  Depa r tmen t  
s t a t e d  t h a t  i n  r e a c h i n g  t h a t  c o n c l u s i o n ,  i t  t o o k  i n t o  c o n s i d e r a t i o n  
a p p e l l a n t ' s  pe rmanen t  employment i n  1948 " i n  a n  e x e c u t i v e  c a p a c i t y "  
w i t h  t h e  M i n i s t r y ,  t h a t  h i s  employment was open  o n l y  t o  I t a l i a n  
n a t i o n a l s ,  t h a t  h i s  employment r e q u i r e d  an  o a t h  of  a l l e g i a n c e  t o  
I t a l y  f o r  p r o m o t i o n  t o  pe rmanen t  s t a t u s ,  and  t h a t  h i s  employment 
i n c r e a s e d  i n  r e s p o n s i b i l i t y  u n t i l  h e  " e x e r c i s e d  t h e  p o s i t i o n  of 
g e n e r a l  managing d i r e c t o r  o f  t h e  N i n i s t r y  of  P u b l i c  Works, a n  
i m p o r t a n t  d i v i s i o n  o f  t h e  I t a l i a n  Government 

The r e c o r d ,  however ,  a s  we have  s e e n ,  i t  d e v o i d  o f  any  s u b s t a n -  
t i a l  e v i d e n c e  r e g a r d i n g  a p p e l l a n t ' s  p o s i t i o n  w i t h  t h e  x i n i s t r y  i n  
1948  when h e  a c q u i r e d  pe rmanen t  employment s t a t u s ,  o r  t h a t  would 
s u p p o r t  a  f i n d i n g  t h a t  h i s  employment was one  f o r  which o n l y  I t a l i a n  
n a t i o n a l s  w e r e  e l i g i b l e .  A s  t o  t h e  o a t h  of  a l l e g i a n c e  s a i d  t o  b e  
r e q u i r e d  f o r  p r o m o t i o n  t o  pe rmanen t  s t a t u s  on  May 1, 1948,  t h e  r e c o r d  
i n d i c a t e s  t h a t  a p p e l l a n t  d i d  n o t  t a k e  s u c h  a n  o a t h  u n t i l  September  2 3 ,  
1953 .  15 /  A l though  e v i d e n c e  r e g a r d i n g  a p p e l l a n t ' s  p o s i t i o n  i n  
1977  i s s l i g h t ,  i t  a p p e a r s  t h a t  on t h e  d a t e  h e  r e t i r e d  f rom t h e  
M i n i s t r y  h e  h e l d  t h e  t i t l e  of  D i r i g e n t e  S u p e r i o r e  ( " S e n i o r  Manager" ! ,  
b u t  t h a t  upon r e t i r e m e n t ,  b e c a u s e  h e  was a  v e t e r a n ,  h i s  p e n s i o n  
b e n e f i t s  w e r e  c a l c u l a t z d  a t  t h e  s a l a r y  l e v e l  o f  Dire t tore  G e n e r a l  
( " G e n e r a l  M a n a g e r " ) .  T h e r e  i s  however ,  no  e v i d e n c e  o f  r e c o r d  t h a t  
would e s t a b l i s h  t h a t  h e  e x e r c i s e d  t h e  p o s i t i o n  o f  g e n e r a l  managlny 
d i r e c t o r  o f  t h e  M i n i s t r y ,  a s  t h e  Depar tment  m a i n t a i n e d .  

On t h e  b a s i s  o f  t h e  r e c o r d ,  we f i n d  t h e  e v i d e n c e  i n s u f f i c i e n t  
t o  e s t a b l i s h  t h a t  a p p e l l a n t ' s  a c c e p t a n c e  o f  pe rmanen t  employment 
w i t h  t h e  M i n i s t r y  on May 1, 1948,  was a n  " o f f i c e ,  p o s t ,  o r  e m p l o y n ~ x .  
u n d e r  t h e  gove rnmen t  o f  a f o r e i g n  s td te  ur p o l i t i c a l  s u b d i v i s i o n  
t h e r e o f  f o r  which o n l y  n a t i o n a ~ s  of  s u c h  s t a t e  a r e  e l i g i b l e . "  I n  
o u r  v iew,  t h e  D e p a r t m e n t  h a s  f a i l e d  t o  s u s t a i n  i t s  b u r d e n  o f  p rov : : ; ;  
by a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  a p p e l l a n t  p e r f o r m e d  an  
e x p a t r i a t i n g  a c t  u n d e r  s e c t i o n  401id) of  t h e  NA.  

15,' I n  r e s p o n s e  t o  t h e  B o a r d ' s  r e q u e s t  of November 26,  1986 ,  f o r  - 
t h e  t e x t  o f  t h e  o a t h  o f  a l l e g i a n c e  a p p e l l a n t  a l l e g e d l y  t o o k  i n  o r  
a r o u n d  1948 when h e  o b t a i n e d  pe rmanen t  employment s t a t u s ,  t h e  
Depar tment  t r a n s m i t t e d  o n  March 4 ,  1 9 8 7 ,  a  copy  o f  a n  u n d a t e d  s t a t .  - 
ment o f  t h e  M i n i s t r y  o f  P u b l i c  Works. A c c o r d i n g  t o  t h e  s t a t e m e n t ,  
a p p e l l a n t ,  a n  a r c h i t e c t  o f  t h e  s p e c i a l  t e m p o r a r y  l i s t  g r o u p  A of 
t h e  C i v i l  E n g i n e e r s ,  h a d  t a k e n  t h e  o a t h  of  a l l e g i a n c e  on September  - , 
1953.  The t e x t  o f  t h e  o a t h  ( i n  t r a n s l a t i o n )  r e a d :  

" swea r  t o  b e  f a i t h f u l  t o  t h e  I t a l i a n  R e p u b l i c  a n d  t o  i t s  Head, 
t o  l o y a l l y  o b s e r v e  t h e  l a w s  of t h e  s t a k e ,  t o  f u l f i l  a l l  my 
d u t i e s ,  w i t h o u t  d i s c l o s i n g  o f f l c e  information i n  t h e  i n t e r e s .  
o f  t h e  ~ d m i n i s t r a t i o n  a n d  fcr tne common g o o d . "  



Upon consideration of the foregoing, the Board hereby 
reverses the Department's determination that appellant 
expatriated himself. 

Given our disposition of the case, we find it unnecessary 
to make other determinations with respect to this case. 

Alan G. James, Chairman 

Edward G. Misey, Member 

Howard Meyers, Member 
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