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~ p p e l l a n t ,  a  nat ive-born French c i t i z e n ,  married a  United 
es nava l  o f f i c e r  and moved with him t o  t h e  un i t ed  S t a t e s  where 
w a s  n a t u r a l i z e d ,  thereby au tomat ica l ly  l o s i n g  h e r  French 
o n a l i t y .  I n  1979 she  was d ivorced  and, with h e r  c h i l d r e n ,  
rned  t o  France where she  contemplated marrying a  French 
Zen. The contemplated marr iage f e l l  through, however, and 
l l a n t ,  t o  whom a  r e s i d e n c e  permi t  had been promised on 
i t i o n  t h a t  she  provide  t h e  a u t h o r i t i e s  with a  marriage da te ,  

a m e  s e r i o u s l y  concerned t h a t  she  might be e x p e l l e d  from France 
n  i l l e g a l  a l i e n ,  Allegedly,  t o  p r o t e c t  h e r s e l f  a g a i n s t  t h a t  
t u a l i t y ,  s h e  o b t a i n e d  French n a t i o n a l i t y  i n  1980 by a pro- 
re open t o  former French c i t i z e n s  l i k e  h e r s e l f ;  she  simply made 
c l a r a t i o n  i d  c o u r t  t h a t  s h e  wished t o  be r e i n t e g r a t e d  i n t o  
ch n a t i o n a l i t y .  She a l s o  ob ta ined  French n a t i o n a l i t y  f o r  h e r  
i c a n - c i t i z e n  c h i l d r e n ,  H e r  n a t u r a l i z a t i o n  came to  t h e  a t t e n t i o n  
n i t e d  S t a t e s  a u t h o r i t i e s  when she  v i s i t e d  t h e  Consulate  General  
ordeaux i n  l a t e  1981 t o  renew h e r  c h i l d r e n ' s  p a s s p o r t s ,  A 
u l a r  o f f i c e r  who p rocessed  h e r  c a s e  executed  a  c e r t i f i c a t e  of 

of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name s t a t i n g  t h a t  she  e x p a t r i a t e d  
elf  under s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  ~ m m i g r a t i o n  and ~ a t i o n a l i t y  
by o b t a i n i n g  n a t i o n a l i t y  i n  a f o r e i g n  s t a t e .  The Department 
oved t h e  c e r t i f i c a t e  i n  J u l y  1982. An appeal  w a s  e n t e r e d  
l y  f o u r  y e a r s  la ter .  

HELD : - 
1, ~ l t h o u g h  e n t e r e d  w e l l  a f t e r  t h e  p r e s c r i b e d  l i m i t a t i o n  

one y e a r  a f t e r  approval  of t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y ,  
appeal  w a s  deemed t ime ly .  Appel lant  w a s  misinformed about  the 
t a t i o n  on appea l ;  informat ion  on t h e  c e r t i f i c a t e  of loss of 
o n a l i t y  and i n  a communication from t h e  Consulate  i n d i c a t e d  
might appea l  "wi th in  a reasonab le  t i m e n  a f t e r  s h e  rece ived  
ce of t h e  Department 's  ho ld ing  of l o s s  of h e r  n a t i o n a l i t y .  

l i m i t a t i o n  w a s  t h e  one i n  e f f e c t  from 1967 t o  1979, It  
e f o r e  w a s  n o t  unreasonable  f o r  h e r  t o  de lay  n e a r l y  f o u r  y e a r s  
ak ing  an  appeal ,  e s p e c i a l l y  s i n c e  she  w a s  l e d  t o  believe by 
c o n s u l a r  o f f i c e r  involved  t h a t  she  might on ly  appeal  t o  t h e  
d  through an  a t t o r n e y .  I n  f a c t  s h e  s p e n t  n e a r l y  3 y e a r s  i n  
ng t o  f i n d  a n  a t t o r n e y  whose f e e s  she  cou ld  a f f o r d ,  l e a r n i n g  

much later  t h a t  s h e  might appea l  p r o  se. I n  t h e  circumstances,  -- 
Board found she  was j u s t i f i e d  i n  no t  appeal ing  sooner ,  

2 .  A p p e l l a n t ' s  a c q u i s i t i o n  of French n a t i o n a l i t y  w a s  
n t a r y .  She d i d  n o t  r e b u t  t h e  s t a t u t o r y  presumption t h a t  s h e  
d of h e r  own f r e e  w i l l .  Indeed, ~t seemed c l e a r  t h a t  s h e  had 



an a l t e r n a t i v e  t o  acqu i r ing  French n a t i o n a l i t y  t h a t  might j u s t  a s  
e f f e c t i v e l y  have pe rmi t t ed  h e r  t o  o b t a i n  a  res idence  permit  t o  
l i v e  i n  France,  

3 .  F i n a l l y ,  t h e  Department f a i l e d  t o  c a r r y  i ts  burden of 
proving t h a t  a p p e l l a n t  in tended t o  r e l i n q u i s h  United S t a t e s  na t ion-  
a l i t y .  -Although a p p e l l a n t  had been n a t u r a l i z e d  i n  t h e  u n i t e d  
S t a t e s  and knew t h a t  such n a t u r a l i z a t i o n  had r e s u l t e d  i n  l o s s  of 
h e r  French n a t i o n a l i t y ,  it w a s  n o t  c l e a r  t h a t  she  knew ob ta in ing  
f o r e i g n  n a t u r a l i z a t i o n  would n e c e s s a r i l y  endanger h e r  United S t a t e s  
n a t i o n a l i f y ,  The simple procedure of ob ta in ing  n a t u r a l i z a t i o n  by 
d e c l a r a t i o n  ( n o  oa th  o r  r enunc ia to ry  d e c l a r a t i o n  w a s  r e q u i r e d )  was 
such t h a t  she  might w e l l  have be l ieved,  a s  she  a l l e g e d ,  she  was 
n o t  t a k i n g  a  s t e p  t h a t  cou ld  p l a c e  h e r  United S t a t e s  n a t i o n a l i t y  
i n  jeopardy. N a t u r a l i z a t i o n  a s i d e ,  t h e  r ecord  revea led  no express  
words o r  acts of a p p e l l a n t  t h a t  mani fes ted  knowing and i n t e l l i g e n t  
f o r f e i t u r e  of United s t a t e s  n a t i o n a l i t y ,  

The Board reve r sed  t h e  Department 's  holding t h a t  a p p e l l a n t  
e x p a t r i a t e d  h e r s e l f ,  



T h i s  is an appea l  from an a d m i n i s t r a t i v e  de t e rmina t ion  of 
t h e  Department of S t a t e  ho ld ing  t h a t  a p p e l l a n t ,  M S  
F  - , e x p a t r i a t e d  h e r s e l f  under t h e  p r o v i s i o n s  of  s e c t i o n  
3 4 9 ( a ) ( 1 )  of  t h e  Immigration and N a t i o n a l i t y  Act by o b t a i n i n g  
r e s t o r a t i o n  of h e r  French n a t i o n a l i t y  of o r i g i n  upon h e r  own 
a p p l i c a t i o n .  1/ - 

I 

Three i s s u e s  a r e  p r e s e n t e d  by t h e  appeal :  whether t h e  appea l  
i s  t i m e l y ;  whether M s .  Fz _ performed t h e  e x p a t r i a t i v e  a c t  
v o l u n t a r i l y ;  and whether t h e  Department has  met i t s  burden of  
p rov ing  by a preponderance of  t h e  ev idence  t h a t  she  i n t ended  t o  
r e l i n q u i s h  h e r  Uni ted S t a t e s  n a t i o n a l i t y .  For  t h e  r ea sons  set  
f o r t h  below, w e  deem t h e  a p p e a l  t i m e l y ;  we f i n d  t h a t  a p p e l l a n t  
a c t e d  v o l u n t a r i l y  when s h e  performed t h e  p r o s c r i b e d  act ;  b u t  w e  
conc lude  t h a t  t h e  Department has  n o t  s u s t a i n e d  i t s  burden of proof 
t h a t  M s .  Fr i n t e n d e d  t o  r e l i n q u i s h  United S t a t e s  n a t i o n a l i t y .  
~ c c o r d i n g l y ,  w e  w i l l  r e v e r s e  t h e  Depar tment ' s  d e c i s i o n  t h a t  
M s .  F: . e x p a t r i a t e d  h e r s e l f .  

M s .  F4 was born on J u l y  1 3 ,  1944 a t  Ant ibes ,  France,  of 
French c i t i z e n  p a r e n t s  and s o  a c q u i r e d  French c i t i z e n s h i p .  I n  1 9 6 4  
she  m a r r i e d  R W , a United S t a t e s  c i t i z e n ,  and l e f t  France 
t o  l i v e  i n  t h e  United S t a t e s .  Here,  t h r e e  c h i l d r e n  were born t o  
a p p e l l a n t .  She o b t a i n e d  Uni ted  S t a t e s  c i t i z e n s h i p  by v i r t u e  of  
n a t u r a l i z a t i o n  on J u l y  13,  1971 a t  San F ranc i sco  b e f o r e  t h e  United 
S t a t e s  D i s t r i c t  Court  f o r  t h e  Northern D i s t r i c t  of C a l i f o r n i a .  As 
a consequence of h e r  n a t u r a l i z a t i o n  i n  t h e  United S t a t e s ,  s h e  l o s t  
h e r  French n a t i o n a l i t y  by o p e r a t i o n  of l a w .  M s .  F 'S mar r iage  
was t e r m i n a t e d  by d i v o r c e  i n  June 1979, a t  which t i m e  s h e  r e t u r n e d  
t o  France w i t h  h e r  t h r e e  c h i l d r e n .  "I wanted t o  l i v e  c l o s e r  t o  my 

1/ P r i o r  t o  November 1 4 ,  1986, s e c t i o n  3 4 9 ( a ) ( 1 )  of  t h e  Immigration - 
and N a t i o n a l i t y  A c t ,  8  U.S.C.  1 4 8 1 ( a ) ( l ) ,  r e a d  as fo l lows:  

Sec.  349. (a) From and a f t e r  t h e  e f f e c t i v e  d a t e  of  t h i s  A c t  
a p e r s o n  who is  a  n a t i o n a l  of t h e  u n i t e d  S t a t e s  whether by 
b i r t h  o r  n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by -- 

(1) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a  f o r e i g n  
s t a t e  upon h i s  own a p p l i c a t i o n ,  . . . 

The Immigrat ion and N a t i o n a l i t y  ~ c t  Amendments of 1986, PI, 9 9 -  
653, approved November 1 4 ,  1986, amended s u b s e c t i o n  ( a )  of  s e c t i o n  
349 by i n s e r t i n g  " v o l u n t a r i l y  per forming  any of t h e  fo l lowing  a c t s  
w i t h  t h e  i n t e n t i o n  of  r e l i n q u i s h i n g  Uni ted S t a t e s  n a t i o n a l i t y : "  
a f t e r  " s h a l l  l o s e  h i s  n a t i o n a l i t y  by". 
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p a r e n t s . .  . . , who were v e r y  l o n e l y ,  " s h e  wro te  t o  t h e  Board. " I  
a lso  [had]  p l a n s  t o  marry  a  French c i t i z e n . "  I t  seems tha t  
p e r m i s s i o n  f o r  MS. F t o  r e s i d e  i n  France  had  been c o n d i t i o n e d  
upon h e r  g o i n g  th rough  w i t h  t h e  m a r r i a g e  s h e  c o n t e m p l a t e d  w i t h  a 
French c i t i z e n .  A few months a f t e r  s h e  a r r i v e d  i n  F rance ,  
M s .  F  w a s  informed by t h e  P r e f e c t u r e  o f  P o l i c e  where s h e  was 
l i v i n g  t h a t  s h e  would have  t o  g i v e  them a d a t e  f o r  t h e  m a r r i a g e ;  
o n l y  a f t e r  s h e  h a d  done s o  would h e r  r e s i d e n c e  p e r m i t  be  approved.  
I t  s e e m s  t h a t  h e r  f i a n c e ' s  w i f e ,  who o r i g i n a l l y  had c o n s e n t e d  t o  a 
d i v o r c e ,  changed h e r  mind and  t h e r e  w a s  no p r o s p e c t  t h a t  M s .  F ' s 
wedding t o  a French c i t i z e n  would t a k e  p l a c e .  S i n c e  s h e  c o u l d  n o t  
g i v e  t h e  a u t h o r i t i e s  a date f o r  h e r  m a r r i a g e ,  "I s t a r t e d  l i v i n g  i n  
c o n s t a n t  f e a r  of  b e i n g  d e p o r t e d . "  She t h e r e f o r e  p e t i t i o n e d  f o r  
r e s t o r a t i o n  of h e r  F rench  n a t i o n a l i t y  b e f o r e  a judge  of  t h e  
T r i b u n a l  d' I n s t a n c e  of ~ n t i b e s  on May 5, 1980, H e r  p e t i t i o n  was 
approved  on Deaember 5, 1980, and s h e  became a  French  c i t i z e n  a g a i n  
from t h a t  date. She a l s o  p e t i t i o n e d  f o r  t h e  n a t u r a l i z a t i o n  of h e r  
t h r e e  minor Uni ted  S t a t e s  c i t i z e n  c h i l d r e n  t o  whom French  c i t i z e n -  
s h i p  w a s  g r a n t e d .  

I n  December 1981  M s .  F  - v i s i t e d  t h e  c o n s u l a t e  General ( t h e  
C o n s u l a t e )  a t  Bordeaux, n e a r  which c i t y  s h e  w a s  t h e n  l i v i n g ,  t o  renew 
h e r  c h i l d r e n ' s  p a s s p o r t s .  She r e t u r n e d  t o  t h e  c o n s u l a t e  i n  J a n u a r y  
1982 and  a  t h i r d  t i m e  i n  F e b r u a r y  1982. M s .  F 's  c i t i z e n s h i p  
s t a t u s  came under  d i s c u s s i o n  d u r i n g  e i t h e r  h e r  December 1981  o r  
J a n u a r y  1982 v i s i t .  She  h a s  d e s c r i b e d  t h e  c i r c u m s t a n c e s  as f o l l o w s :  

... The c h i l d r e n  h a d  been  i n v i t e d  by t h e i r  f a t h e r  
t o  spend  t h e  summer v a c a t i o n ,  and t h e i r  p a s s p o r t s  
had  e x p i r e d ,  s o  t h a t ' s  why I went t h e r e .  

And t h e n ,  when I a p p l i e d  f o r  t h e  c h i l d r e n ' s  p a s s -  
p o r t ,  t h e  s e c r e t a r y  t o l d  m e  'why d o n ' t  you a p p l y  
f o r  your  own p a s s p o r t ' ,  [ h e r  nrm p a s s p o r t ,  
i s s u e d  i n  1976,  h a d  j u s t  e x p i r e d ]  even  though 
s h e  knew t h a t  I h a d  been r e i n t e g r a t e d  a t  t h a t  
t i m e  i n  t h e  F r e n c h  n a t i o n a l i t y .  I was r e a l l y  
p u z z l e d .  I t h o u g h t  maybe s h e  w a s  making a 
m i s t a k e .  And y e t  I s tar ted  t o  t h i n k ,  ' W e l l ,  
maybe I c o u l d . '  So, t o  make s u r e  -- b e c a u s e  
I knew it was n o t  a v e r y  -- t h a t  it w a s  n o t  a 
l i g h t  s u b j e c t  -- t o  make s u r e ,  I made a n  
appo in tment  w i t h  M r .  L , t h e  Consul .  - 2 /  

- 
Board of  A p p e l l a t e  ~ e v i e w ,  November 2 4 ,  1 9  
t o  as "TR"), pp.  3 4 ,  35 .  



- 3 -  - 
She was in te rv iewed by LL on February 8, 1982; comgleted 

a  form t i t l e d  " Informat ion  f o r  Determining U.S. C i t i z e n s h i p , "  t o  
which she  a t t a c h e d  ampl i fy ing  s t a t emen t s ;  and, f o r  in format ion  
purposes,  f i l l e d  o u t  an a p p l i c a t i o n  f o r  a  p a s s p o r t / r e g i s t r a t i o n .  
On May 5, 1982 L- submi t t ed  M s .  F 's  c a s e  t o  t h e  Depart-  
ment " f o r  d e c i s i o n . "  I n  h i s  r e p o r t ,  L noted  as r e l e v a n t  
f a c t o r s  i n  M s .  F 's case :  he r  r e i n t e g r a t i o n  i n t o  French 
n a t i o n a l i t y ;  h e r  s u c c e s s f u l  p e t i t i o n  f o r  t h e  n a t u r a l i z a t i o n  of he r  
American-born c h i l d r e n ;  h e r  r e c e i p t  of  a French iden t i i t y  c a r d ;  
h e r  a p p l i c a t i o n  f o r  f ami ly  a s s i s t a n c e ;  l a c k  of p r o p e r t y  i n  t h e  
United S t a t e s ;  f a i l u r e  t o  f i l e  U.S. income t a x  r e t u r n s ;  and t h e  
s t a t emen t  she  made t o  him t h a t  when she r e t u r n e d  t o  France she  
i n i t i a l l y  had no i n t e n t i o n  of r e t u r n i n g  t o  t h e  United S t a t e s .  

H e r  comments t o  t h e  Consular  O f f i c e r  [LI 
concluded] p l a i n l y  r e v e a l  t h a t  a t  t h e  t i m e  s h e  
p e t i t i o n e d  f o r  r e i n t e g r a t i o n  she  in t ended  n o t  t o  
r e t u r n  t o  t h e  U.S. and was consc ious ly  t u i n -  
i n g  away from any o b l i g a t i o n s  toward t h e  U . S .  

P o s t  f i n d s  t h i s  a c t  s u f f i c i e n t  t o  lead t o  t h e  
conc lus ion  M s .  F  d i d  i n  f a c t  l o s e  he r  
United S t a t e s  c i t i z e n s h i p  and recommends a 
s i m i l a r  f i n d i n g  by t h e  Department. 

The Department i n s t r u c t e d  t h e  c o n s u l a r  o f f i c e r  t o  execu te  a  
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  M s .  FI 's name. Th i s  he 
d i d  on J u l y  1 9 ,  1982. 3/ H e  c e r t i f i e d  t h a t  she  a c q u i r e d  United 
S t a t e s  n a t i o n a l i t y  by v ' ir tue of  n a t u r a l i z a t i o n ;  t h a t  she  r e a c q u i r e d  
h e r  French n a t i o n a l i t y  of  o r i g i n  upon h e r  own a p p l i c a t i o n ;  and 
concluded t h a t  she  had e x p a t r i a t e d  h e r s e l f  under t h e  p r o v i s i o n s  of 
s e c t i o n  3 4 9 ( a ) ( 1 )  of  t h e  Immigrat ion and N a t i o n a l i t y  A c t .  The 
Department approved t h e  c e r t i f i c a t e  on August 1 2 ,  1982, and t h e  
n e x t  day s o  adv i sed  t h e  C ~ r r s ~ l t i i ; e ,  t r a n s m i t t i n g  a  copy of t h e  
approved c e r t i f i c a t e  t o  be  fbrwarded t o  M s .  F . Approval of 
t h e  c e r t i f i c a t e  c o n s t i t u t e s  an  a d m i n i s t r a t i v e  de t e rmina t ion  of 
l o s s  of n a t i o n a l i t y  from which a  t ime ly  and p r o p e r l y  f i l e d  appea l  

3/ S e c t i o n  358 of t h e  Immigrat ion and N a t i o n a l i t y  ~ c t ,  8 U.S.C. 
1501,  r e a d s  as  fo l lows:  

Sec. 358. Whenever a d i p l o m a t i c  o r  consu la r  o f f i c e r  of t h e  
Uni ted S t a t e s  h a s  r ea son  t o  b e l i e v e  t h a t  a  person  whi le  i n  a f o r e l g n  
s ta te  h a s  l o s t  h i s  Uni ted S t a t e s  n a t i o n a l i t y  under any p r o v i s i o n  
of c h a p t e r  3 of  t h i s  t i t l e ,  o r  under any p r o v i s i o n  of c h a p t e r  I V  
of  t h e  N a t i o n a l i t y  A c t  of  1940, a s  amended, he  s h a l l  c e r t i f y  t h e  
f a c t s  upon which such b e l i e f  i s  based t o  t h e  Department of  S t a t e ,  
i n  w r i t i n g ,  under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of  S t a t e .  
I f  t h e  r e p o r t  of t h e  d i p l o m a t i c  o r  consu la r  o f f i c e r  is approved by  
t h e  S e c r e t a r y  of S t a t e ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be  forwarded 
t o  t h e  At torney  General ,  f o r  h i s  in format ion ,  and t h e  d i p l o m a t i c  or 
c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  w a s  made s h a l l  be d i r e c t e d  t o  
forward a  copy of t h e  c e r t i f i c a t e  t o  t h e  person  t o  whom it r e l a t e s .  



may be taken  t o  t h e  Board of Appel la te  Review. M s .  F 
r e t u r n e d  t o  t h e  United S t a t e s  from France i n  May 1985. She 
e n t e r e d  t h e  appea l  p r o  se on May 19, 1986 and r e q u e s t e d  o r a l  
argument which w a s  h e a r a o n  November 2 4 ,  1986, 

Before proceeding,  w e  must determine whether t h e  Board has  
j u r i s d i c t i o n  t o  c o n s i d e r  t h i s  appea l .  Since t i m e l y  f i l i n g  is  a 
j u r i s d i c t i o n a l  i s s u e ,  U.S, v. Robinson, 361 U . S .  220 (1960) ,  t h e  - 
Board 's  a u t h o r i t y  t o  hea r  and dec ide  t h e  ca se  depends on our  
f i n d i n g  t h a t  t h e  appea l  w a s  f i l e d  w i t h i n  t h e  l i m i t a t i o n  p r e s c r i b e d  
by t h e  a p p l i c a b l e  r eguxa t ions .  

The l i m i t a t i o n  on a p p e a l  i s  wi th in  one year  a f t e r  approva l  of 
t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y .  S e c t i o n  7 . 5 ( b ) ( l )  of 
T i t l e  22, Code of F e d e r a l  Regula t ions ,  2 2  CFR 7 . 5 ( b ) ( l ) ,  An appea l  
n o t  f i l e d  w i t h i n  t h e  p r e s c r i b e d  l i m i t a t i o n  s h a l l  be den ied  u n l e s s  
t h e  Board de te rmines  f o r  good cause  shown t h a t  t h e  appea l  cou ld  n o t  
have been f i l e d  w i t h i n  t h e  p r e s c r i b e d  l i m i t a t i o n .  22 CFR 7 , 5 ( a ) .  
The r e g u l a t i o n s  f u r t h e r  p rov ide  t h a t  when t h e  c e r t i f i c a t e  of  l o s s  
of  n a t i o n a l i t y  i s  forwarded t o  t h e  person  concerned,  he or she  must 
be informed of t h e  r i g h t  of appea l  t o  t h i s  Board w i t h i n  one y e a r  
a f t e r  approva l  of t h e  c e r t i f i c a t e .  22 CFR 50.52. Not ice  of t h e  
r i g h t  of appea l  i s  conveyed by in format ion  p r i n t e d  on t h e  r e v e r s e  
of  t h e  c e r t i f i c a t e ;  t h e  obve r se  b e a r s  t h e  n o t a t i o n  i n  b o l d  t ype  a t  
t h e  bottom: "See Reverse f o r  Appeal Procedures ."  

The form of c e r t i f i c a t e  of l o s s  of  n a t i o n a l i t y  used by t h e  
Consulate ,  however, was o b s o l e t e .  I t  c a r r i e d  in fo rma t ion  about 
making a p p e a l s  p r e s c r i b e d  by r e g u l a t i o n s  t h a t  w e r e  i n  f o r c e  p r i o r  
t o  November 30, 1979, t h e  d a t e  on which t h e  Board 's  p r e s e n t  r egu la -  
t i o n s  w e r e  promulgated,  The form s e n t  t o  M s .  F c a r r i e d ,  
i n t e r  a l i a ,  t h e  f o l l o w i n g  in fo rma t ion  about  making an appea l :  - 

Any h o l d i n g  of l o s s  of United S t a t e s  n a t i o n a l i t y  
may be appea led  t o  t h e  Board of Appe l l a t e  Review 
i n  t h e  Department of S t a t e .  The r e g u l a t i o n s  
governing a p p e a l s  a r e  s e t  f o r t h  a t  T i t l e  22, 
code of F e d e r a l  Regu la t ions ,  S e c t i o n s  50.60 - 
50.72, The a p p e a l  may be p r e s e n t e d  through an 
American Embassy o r  Consulate  o r  through an 
a u t h o r i z e d  a t t o r n e y  o r  agen t  i n  t h e  United 
S t a t e s ,  

The appea l s  i n fo rma t ion  set f o r t h  i n  t h e  o b s o l e t e  form d i d  
n o t  e x p r e s s l y  s ta te  t h a t  t h e r e  was a l i m i t a t i o n  on appea l ,  bu t ,  
as i n d i c a t e d  above, r e f e r r e d  t h e  p a r t y  t o  22 CFR 50.60-50.72. 
22 CFR 50.60, t h e  l i m i t a t i o n  on appea l  i n  e f f e c t  from 1967 t o  1979, 
p rov ided  t h a t  a pe r son  who wished t o  c o n t e s t  t h e  Depar tment ' s  
de t e rmina t ion  of h i s  o r  h e r  e x p a t r i a t i o n  might, w i t h i n  a reason-  
a b l e  t i m e  a f t e r  r e c e i p t  of n o t i c e  of t h a t  de t e rmina t ion ,  t a k e  an 



an  appea l  t o  t h e  Board of Appe l l a t e  Review. I n  i ts  le t ter  of  
September 2 0 ,  1982 t r a n s m i t t i n g  t h e  approved c e r t i f i c a t e  t o  
M s .  F , t h e  Consulate  wrote  t h a t  an appea l  t o  t h e  Board of  
Appel la te  Review "must be  made i n  w r i t i n g  w i t h i n  a  r ea sonab le  t i m e  
a f t e r  r e c e i v i n g  n o t i c e  of t h e  Depar tment ' s  a d m i n i s t r a t i v e  ho ld ing  
of l o s s  of n a t i o n a l i t y . "  (Emphasis added.)  

W e  beg in  by n o t i n g  t h a t  t h e  Department and i t s  agen t ,  t h e  
Consula te  a t  Bordeaux, f a i l e d  t o  a d v i s e  M s .  F t h a t  h e r  r i g h t  
of appea l  would have t o  be e x e r c i s e d  w i t h i n  one y e a r  of  ~ u g u s t  1 2 1  
1982. I n s t e a d ,  t h e y  led h e r  t o  b e l i e v e  t h a t  she  had a more 
f l e x i b l e  p e r i o d  w i t h i n  which t o  a c t ,  P l a i n l y ,  she  was e n t i t l e d  t o  
r e l y  on t h e  i n f ~ r m a t i o n ~ g i v e n  h e r ,  d e s p i t e  t h e  f a c t  t h a t  t h e  
a p p l i c a b l e  l i m i t a t i o n  w a s  i n  f a c t  one y e a r  a f t e r  approva l  of  t h e  
c e r t i f i c a t e .  The i s s u e  f o r  u s  t o  dec ide  t h u s  becomes whether i n  
t h e  c i rcumstances  of t h e  ca se  M s .  F 's de l ay  of t h r e e  y e a r s  
and e i g h t  months (from September 20, 1982 t h e  d a t e  on which she  
r e c e i v e d  n o t i c e  of t h e  ho ld ing  of l o s s  of  h e r  n a t i o n a l i t y  t o  
May 19,  1986) was o r  was n o t  r ea sonab le .  

The r u l e  on r e a s o n a b l e  t ime h a s  been e x h a u s t i v e l y  d e f i n e d  by 
t h e  c o u r t s ,  I t  i s  g e n e r a l l y  cons ide red  t o  depend on t h e  f a c t s  
and c i rcumstances  c f  t h e  p a r t i c u l a r  case ,  t a k i n g  i n t o  c o n s i d e r a t i o n  
t h e  i n t e r e s t  i n  f i n a l i t y ,  t h e  r ea son  f o r  t h e  de lay ,  and p r e j u d i c e  
t o  t h e  o t h e r  p a r t y .  Ashford v. S t e u a r t ,  657 F.2d 1053, 1055 ( 9 t h  
C i r .  1981) .  The r a t i o n a l e  t o r  the r u l e  i n  l o s s  of n a t i o n a l i t y  
p roceedings  i s  t o  a l l o w  t h e  aggr ieved  p a r t y  s u f f i c i e n t  t i m e  t o  
p r e p a r e  a  case showing wherein t h e  Department erred i n  de te rmin ing  
t h a t  a c i t i z e n  e x p a t r i a t e d  him o r  h e r s e l f .  But t h e  r u l e  presumes 
t h a t  t h e  moving p a r t y  w i l l  a c t  wi th  a l l  r ea sonab le  d i s p a t c h  whi le  
t h e  r e c o l l e c t i o n  of t h e  e v e n t s  sur rounding  performance of t h e  
e x p a t r i a t i v e  a c t  remains  f r e s h  i n  t h e  minds of  a l l  concerned.  

M s .  F 5 h a s  e x p l a i n e d  t h a t  she  d i d  n o t  a p p e a l  sooner  b e c ~ u s e  
s h e  unders tood from Consul LC t h a t  t h e  appea l  should  be f i l e d  
through an a t t o r n e y  i f  it w e r e  t o  have any chance of  succes s ;  t h a t  
s h e  t r i e d  r e p e a t e d l y  b h t  u n a v a i l i n g l y  t o  f i n d  an a t t o r n e y  w i t h i n  
h e r  means; and t h a t  s h e  had on ly  l e a r n e d  i n  t h e  s p r i n g  of 1 9 8 6  from 
a n  o f f i c i a l  of  t h e  Immigration and N a t u r a l i z a t i o n  S e r v i c e  t h a t  s h e  
might t a k e  t h e  appea l  h e r s e l f .  - 4 /  

I n  i t s  le t te r  t o  Ms. F of September 20 ,  1982 e n c l o s i n g  
a copy of t h e  approved c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y ,  t h e  
Consula te  (L. . , s i g n e d  t h e  l e t t e r )  s t a t e d  t h a t :  

4/  ~ p p e l l a n t ' s  l e t t e r  t o  t h e  Board, June 16,  1986; h e r  r e p l y  t o  - 
t h e  Depar tment ' s  b r i e f ,  November 31, 1986; T R  10-12, 1 8 .  



... ~f you have new o r  a d d i t i o n a l  ev idence  t o  
submit or i f  you contend t h a t  t h e  ho ld ing  of 
loss of n a t i o n a l i t y  i n  your c a s e  i s  c o n t r a r y  
t o  law o r  f a c t ,  you may p r e s e n t  an appea l  
through an ~ m e r i c a n  Foreign S e r v i c e  o f f i c e  o r  
a du ly  a u t h o r i z e d  a t t o r n e y  o r  agent  i n  t h e  
Uni ted S t a t e s .  I t  should  be emphasized t h a t  
u n l e s s  your appea l  i s  based on t h e s e  grounds,  
it w i l l  n o t  be accep ted .  

From t h e  wording of t h e  C o n s u l a t e ' s  l e t t e r  and he r  subsequent  
c o n v e r s a t i o n s  w i th  Ll , M s .  Fc a l l e g e s  s h e  drew t h e  con- 
c l u s i o n  t h a t  she  migh t ' on ly  appea l  through an a t t o r n e y .  She 
expressed  h e r  unders tanding  of  t h e  way she  had t o  proceed a s  fo l lows :  

M r .  L. t o l d  me t h a t  wi thout  t h e  h e l p  -of 
a  lawyer,  I had no chance of eve r  g e t t i n g  my 
American c i t i z e n s h i p  back. H e  s a i d  he -cou ld  
n o t  h e l p  m e  anymore and he gave me a  l i s t  of 
American a t t o r n e y s  i n  Europe. The r ea son  I 
de layed  more than  two y e a r s  beyond t h e  al low- 
a b l e  t i m e  i s  s imple .  I never ques t ioned  
M r .  LL 's words and hones ty  and I d i d  
n o t  know I cou ld  make t h e  appea l  myself .  - 5/ 

L execu ted  an a f f i d a v i t  on September 11, 1986 i n  which 
he  s t a t e d  i n  p a r t  a s  fo l lows :  

Based on t h e  Depar tment ' s  f i n d i n g s  a s  w e l l  a s  
t h e  o t h e r  developments I counse led  he r  t o  
make an  appea l .  While s u g g e s t i n g  t h a t  s h e  
c o n t a c t  an a t t b r n e y ,  I a l s o  t o l d  h e r  a n  
a t t o r n e y  w a s  n o t  mandatory. Ra ther  it would 
b e  more l i k e l y  t o  g i v e  h e r  t h e  b e s t  adv ice  
p o s s i b l e .  I n  a d d i t i o n  t o  t h e  a p p e a l s  
mechanism, t h e  importance of a t i m e l y  appea l  
w a s  p o i n t e d  o u t .  

M s .  F c o n t e s t s  L ' s  a s s e r t i o n ;  "he never t o l d  m e  I 
cou ld  make t h e  a p p e a l  myse l f . "  

I t  i s  e v i d e n t  [ she  s t a t e d  i n  h e r  r e p l y  t o  
t h e  Depar tment ' s  b r l e f  ] t h a t  M r .  L 
c o n t r a d i c t e d  h i m s e l f .  Had he t o l d  m e  f o u r  
y e a r s  ago t h a t  I d i d  no t  need a  lawyer I 
would have p r e s e n t e d  t h e  appea l  immediately.  
 gain, I never  q u e s t  loned what M r .  Lc 
had t o l d  m e .  I took  what he s a i d  f o r  
g r a n t e d .  I c o u l d  n o t  a f f o r d  a lawyer a t  t h e  
t i m e ,  n e i t h e r  cou ld  I l a t e r  on. . . .  

5/ A p p e l l a n t ' s  l e t t e r  t o  t h e  Board, June  16,  1986. - 



I n  s u p p o r t  o f  h e r  p o s i t i o n  M s .  F i n t r o d u c e d  an  u n f i n i s h e d  - 
memorandum d r a f t e d  by  L i n  t h e  autumn o f  1982 ( a p p a r e n t l y  a t  
h e r  r e q u e s t  w i t h  a  v iew t o  d i s c u s s i n g  it w i t h  a n  a t t o r n e y  s h e  
con templa ted  r e t a i n i n g )  s e t t i n g  f o r t h  h i s  v iews on h e r  case. 

The Department  c o n f i r m e d  t h a t  L. - . p r e p a r e d  t h e  memorandum, 
and a m p l i f i e d  it by p r o v i d i n g  a  second page  which a p p e l l a n t  d i d  
n o t  submi t .  

The memorandum r e a d s  a s  f o l l o w s :  

DRAFT 

M r s .  F c o n s i d e r s  it s i g n i f i c a n t  t h a t  h e r  
r e t u r n  t o  F rance  compel led  h e r  t o  l i v e  
I l l e g a l l y .  She a s s e r t s  it was f o r  t h a t  r e a s o n  
t h a t  s h e  resumed French c i t i z e n s h i p .  I n  o u r  
c o n v e r s a t i o n s  b e f o r e  p r e p a r i n g  t h e  Consu la r  
O f f i c e r ' s  Opinion t h i s  i s s u e  was n o t  r a i s e d .  
I t  d i d  a p p e a r  a s  a n  i t em i n  h e r  w r i t t e n  
statemehts b u t  I t o o k  no n o t i c e  of  it. 
However, a s  now e x p l a i n e d  and more f u l l y  
documented t h e  i s s u e  might  w e l l  have  p l a y e d  
a n  i m p o r t a n t  r o l e  i n  my o p i n i o n ,  This  i s  
p a r t i c u l a r l y  bothersome s i n c e  I have  n o t  
been  a b l e  a t  any p o i n t  - up t o  and  i n c l u d i n g  
t h i s  moment - t o  conv ince  h e r  t h a t  o b t a i n i n g  
l e g a l  c o u n s e l  o r  t h e  a s s i s t a n c e  o f  s o m e  
o t h e r  o b j e c t i v e  p a r t y  might  assist h e r .  

I t  i s  f a i r  t o - c h a r a c t e r i z e  my view o f  t h e  
s i t u a t i o n  as  f o l l o w s :  

1. A s t a t u t o r y  e x p a t r i a t i n g  a c t  t o o k  p l a c e .  

2. The o r i g i n a l  d e c i s i o n  was v a l i d  but t h e  
a d d i t i o n a l  e v i d e n c e  might  b e  p r o p e r l y  
c o n s i d e r e d ,  

3 .  I t  is p o s s i b l e  - a l t h o u g h  a d m i t t e d l y  
d i f f i c u l t  - t h a t  M r s .  F - c o u l d  have  
o b t a i n e d  a - F r e n c h  r e s i d e n c e  p e r m i t  as  a n  
American c i t i z e n .  The d i f f i c u l t y  i s  t h a t  
b e c a u s e  s h e  w a s  born  i n  F r a n c e  and t h u s  
r e c e i v e d  French  c i t i z e n s h i p  under  t h e  
p r i n c i p l e  o f  JUS SOL1 t h e  French  a u t h o r i -  
t i e s  migh t  w e l l  have  f r u s t r a t e d  t h e  e f f o r t  
d e s p i t e  t h e  s u b s e q u e n t  a c q u i s i t i o n  o f  U . S .  
n a t i o n a l i t y .  

4 .  Had p r o p e r  c o u n s e l  been s o u g h t  a t  
v i r t u a l l y  e v e r y  s t e p  a long  t h e  l i n e  s h e  
migh t  n o t  have  been t h r u s t  i n t o  t h i s  
s i t u a t i o n .  



5. Because t h e  a d d i t i o n a l  a s s e r t i o n  h a s  
been p r e s e n t e d  a t  a l a t e  d a t e  it i s  
imposs ib le  f o r  m e  t o  o b j e c t i v e l y  ana lyze  
what might have been had t h e  'new' f a c t o r  
been p r e s e n t e d  i n  a t ime ly  and complete 
manner. 

Frankly,  I do no t  f e e l  M r s .  F6 h a s  pre-  
s e n t e d  h e r  c a s e  as  e f f e c t i v e l y  a s  p o s s i b l e .  
She c o n t i n u e s  t o  p r e j u d i c e  h e r  s i t u a t i o n  by 
f a i l i n g  t o  o b t a i n  adequate  counse l .  H e r  
undue r e l i a n c e  on my view makes i t  
imposs ib le  f o r  m e  t o  o b j e c t ~ v e i y  ana lyse  t h e  
m e r i t s  of  t h e  c a s e .  I t  i s  f o r  t h a t  reason  - 
coupled with  t h e  f a c t  s h e  h a s  i n  essence  
r a i s e d  a new i s s u e  - t h a t  I f e e l  t h i s  i s  a 
c a s e  which could  be  p r o p e r l y  reviewed by t h e  
Board of Appe l l a t e  Review. 

The s u b j e c t ' s  l o s s  of U.S. c i t i z e n s h i p w a s  
reviewed and approved by CA/OCS/EUR on 
August 2 1 ,  1982. September 20, 1982, I 
d i s c u s s e d  t h e  s i t u a t i o n  wi th  M r s .  F 
A t  t h a t  t ime she  w a s  informed of t h e  
appea l s  p rocedures ,  i n c l u d i n g  bo th  i n i t i a l  
a p p e a l  t o  t h e  Board of Appe l l a t e  Review 
and a l s o  through t h e  j u d i c i a l  p roces s .  
Her r i g h t  t o  l e g a l  counse l  w a s  r e i t e r a t e d .  

Ms. F. h a s  a l s o  submi t t ed  a copy of  a  l e t t e r ,  d a t e d  
September 27,  1982 ,  which she d r a f t e d  t o  send  t o  t h e  Board of 
Appe l l a t e  Review but which s h e  never  mailed. I n  it she l a i d  
obt much of t h e  argumentat ion s h e  subsequent ly  p r e s e n t e d  t o  t h e  
Board. "I s t a r t e d  t h i s  l e t te r  for t h e  Board of Appe l l a t e  Review," 
she  s a i d  a t  t h e  hea r ing ,  "because I w a s  determined t o  f i g h t  f o r  
my r i g h t s  and t o  g e t  my American c i t i z e n s h i p  back." TR 52. She 
d i d  n o t  m a i l  t h e  le t te r  because a f t e r  r e f l e c t i n g  upon what L 
had w r i t t e n  t o  h e r  (September 20 ,  1 9 8 2  l e t t e r )  and toLd h e r  about  
l e g a l  r e p r e s e n t a t i o n ,  s h e  dec ided  t o  t u r n  h e r -  appea l  over  t o  a  
lawyer i n  P a r i s .  TR 44-45.  

I n  a d d i t i o n ,  M s .  F- A-T: h a s  submi t t ed  c o p i e s  of correspondence 
she  conducted 'with a number of  a t t o r n e y s  between 1982 and 1986, 
showing t h a t  she  d i d  seek  counse l  t o  r e p r e s e n t  h e r  b u t  found t h a t  
s h e  could  n o t  a f f o r d  t h e i r  f e e s .  

M s .  Fi ; . .bel ieved,  w i th  j u s t i f i c a t i o n ,  it seems t o  us,  t h a t  
she  had been advised  by a  r e s p o n s i b l e  o f f i c i a l  t h a t  she  should  
r e t a i n  l e g a l  counse l .  The emphasis Lr p l a c e d  on h e r  t e t a i n l n g  
counse l  i n  t h e  above-quoted d r a f t  memorand& might w e l l  have l e d  a 
l a y  person  t o  conclude t h a t  h e r  on ly  r e c o u r s e  would be through a n  



a t t o r n e y .  I t  a l s o  seems t o  u s  t h a t  L - I s  d r a f t  memorandum 
of September 1982, being contemporaneous, i s  more r e l i a b l e  evidence 
of what h e  t o l d  h e r  i n  1982 than  what he  s t a t e d  i n  h i s  a f f i d a v i t  
executed some f o u r  y e a r s  l a t e r .  

Asked by counsel  f o r  t h e  Department whether it d i d  n o t  s e e m  t o  
h e r  u n f a i r  t h a t ,  having a  "proper  c l a i m , "  she  would be b a r r e d  from 
appea l ing  excep t  through counse l ,  xs. F; r e p l i e d :  "very  
u n f a i r .  I n  f a c t ,  t h e  whole t h i n g ,  t h e  whole p roces s ,  seemed 
u n f a i r  t o  m e . "  TR 4 5 .  She had n o t  been prompted t o  complain t o  
t h e  Consula te  o r  t o  t h e  Depar tment 'because t h e  consu l  was a  person  
"way up high."  "I could  n o t  r e a l l y  go a g a i n s t  h i s  wishes o r  
say ings .  I w a s  immature, I know. I know, i t ' s  a  case where you 
r e a l l y  c a n ' t  b e l i e v e  what you hear . "  I d .  - 

Given what we cons ide r  a  well-founded b e l i e f  t h a t  she  would 
have t o  r e t a i n  counse l  i n  o r d e r  t o  pursue  an appea l ,  MS. F 
made s e v e r a l  genuine a t t e m p t s  beginning i n  1982 t o  do so ,  b u t  
h e r  e f f o r t s  foundered on he r  l a c k  of funds ,  H e r  conduct  a f t e r  
she  was n o t i f i e d  t h a t  t h e  Department dec ided  she  e x p a t r i a t e d  
h e r s e l f  t h u s  i s  wholly c o n s i s t e n t  wi th  what she  has  a l l e g e d .  
She has  e s t a b l i s h e d  t h a t  between 1982 and 1986 h e r  r e s o u r c e s  w e r e  
exiguous.  I n  France,  she  had no employment; had t o  t a k e  care of  
t h r e e  young c h i l d r e n  by h e r  ex-husband, who a l l e g e d l y  had never  
p a i d  court-mandated suppor t ;  t hen  had ano the r  i n f a n t  t o  care f o r .  
Returning t o  t h e  United S t a t e s  i n  May 1985, on t h e  p l e a s  o f  he r  
American c h i l d r e n ,  and enab led  t o  do s o  by t h e  g i f t  of a i r p l a n e  
t i c k e t s ,  s h e  o b t a i n e d  work a s  a  f u l l - t i m e  housekeeper,  as t h e  on ly  
p o s s i b l e  employment because of  he r  v i s a  s t a t u s .  I n  he r  own words, 
"I was coming home exhausted.  I s t i l l  had t o  t a k e  c a r e  of t h e  
c h i l d r e n .  I s t i l l  had t o  cook and do a l l  t h e  t h i n g s  a mother 
should do." TR73. S u r e l y  she  would n o t  have p e r s i s t e d  
i n  t r y i n g  t o  o b t a i n  counse l  she  cou ld  s c a r c e l y  a f f o r d  had she  
pe rce ived  t h a t  she  cou ld  save  h e r s e l f  expense and de l ay  by 
r e p r e s e n t i n g  h e r s e l f .  People  do no t ,  g e n e r a l l y ,  a c t  a g a i n s t  t h e i r  
pecunia ry  i n t e r e s t s - t o  a t t a i n  a p a r t i c u l a r  g o a l  u n l e s s  t h e y  are 
f i r m l y  convinced t h a t  t hey  have no a l t e r n a t i v e  t o  doing so .  

Perhaps  o t h e r s  might have gone around t h e  consu la r  o f f i c e r  
and a t t empted  t o  cha l l enge  t h e  adv ice  he  a l l e g e d l y  gave h e r ,  b u t  
i n  t h e  c i r cums tances  of t h i s  c a s e  we do n o t  cons ide r  t h a t  
M s .  Fc -.dAS1s conduct  should  be  judged r i g i d l y  by t h e  s t a n d a r d  of 
t h e  o r d i n a r y  p ruden t  person.  We conclude t h e r e f o r e  t h a t  h e r  d e l a y  
i n  coming b e f o r e  t h i s  Board h a s  been adequa te ly  j u s t i f i e d .  

To a l l o w  t h e  appea l  w i l l  no t ,  i n  o u r  op in ion ,  p r e j u d i c e  t h e  
Department. The r e c o r d  i s  ample. Both a p p e l l a n t  and t h e  Depart-  
ment ' s  agen t ,  Consul Ll- - , seem t o  r e c a l l  t h e  e v e n t s  of 1982 
c l e a r l y ;  indeed,  L - L h a s  s t a t e d  t h a t  h i s  r e c o l l e c t i o n  of t h e  
c a s e  is  " q u i t e  v iv id . "  ( A f f i d a v i t  of September 11, 1986, f u r t h e r  
confirmed by h i s  memorandum of January 1 2 ,  1987.)  Appel lan t  h a s  
appeared b e f o r e  t h e  Board where she  was examined e x t e n s i v e l y  by 
t h e  Depar tment ' s  counse l .  
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Nor, do w e  b e l i e v e ,  shou ld  t h e  i n t e r e s t  i n  f i n a l i t y  and 
s t a b i l i t y  of  a d m i n i s t r a t i v e  d e c i s i o n s  be accorded precedence i n  
t h i s  ca se ,  where t h e  m e r i t s  p l a i n l y  c a l l  o u t  f o r  c o n s i d e r a t i o n .  

I n  sum, w e  do n o t  c o n s i d e r  t h a t  t h e r e  e x i s t  i n  t h i s  c a s e  
t hose  paramount c o n s i d e r a t i o n s  which would b a r  t h e  appea l  a s  s t a l e  
o r  unt imely.  On ba lance ,  w e  f i n d  t h a t  t h e  appea l  was t aken  w i t h i n  
a  r ea sonab le  t i m e  a f t e r  M s .  F was informed t h a t  t h e  Department 
had determined she e x p a t r i a t e d  h e r s e l f .  Appel lant  i s  t h e r e f o r e  
e n t i t l e d  t o  be  hea rd  on t h e  merits, and we now proceed t o  cons ide r  
them. 

There  i s  no d i s p u t e  t h a t  by r e i n t e g r a t i n g  h e r s e l f  i n t o  French 
n a t i o n a l i t y  M s .  F brought  h e r s e l f  w i t h i n  t h e  purview of 
s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  Immigration and N a t i o n a l i t y  A c t .  Under 
t h e  s t a t u t e  and c o u r t  d e c i s i o n s ,  n a t i o n a l i t y  s h a l l  no t  be l o s t  by 
performance of a s t a t u t o r y  e x p a t r i a t i n g  a c t ,  however, u n l e s s  t h e  
a c t  was done v o l u n t a r i l y  wi th  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  
United S t a t e s  c i t i z e n s h i p .  Vance v .  Te r r azas .  4 4 4  U . S .  252 (1980 1 : , . 
Afroyim v. Rusk, 387 U.S-. 2 5 x 5 6 7 ) .  The f?;st i s s u e  w e  add res s  
t h e r e f o r e  i x e t h e r  M s .  F- - a c q u i r e d  French n a t i o n a l i t y  - .. 
v o l u n t a r i l y .  

The s t a t u t e  p rov ides  t h a t  a  person  who performs a  s t a t u t o r y  
e x p a t r i a t i n g  ac t  s h a l l  be presumed t o  have done s o  v o l u n t a r i l y ,  bu t  
t h e  presumption-may be r e b u t t e d  upon a  showing by a  preponderance 
of t h e  ev idence  t h a t  t h e  a c t  was i n v o l u n t a r y .  6 /  - 

6/ S e c t i o n  3 4 9 ( c )  o f  t h e  Immigration and N a t i o n a l i t y  ~ c t ,  8 U . Z . C .  
1481 (c), p r o v i d e s  t h a t :  

Whenever t h e  l o s s  of Uni ted S t a t e s  n a t i o n a l i t y  is  p u t  i n  i s s u e  
i n  any a c t i o n  o r  proceeding commended on o r  a f t e r  t h e  enactment of 
€Ris s u b s e c t i o n  under, o r  by v i r t u e  o f ,  t h e  p r o v i s i o n s  of t h i s  o r  
any o t h e r  A c t ,  t h e  burden s h a l l  be upon t h e  person  o r  p a r t y  c l a lmlng  
t h a t  such l o s s  occur red ,  t o  e s t a b l i s h  such c l a im  by a  preponderance 
of t h e  ev idence .  Except as o the rwi se  prov ided  i n  subsec t ion  ( b ) ,  any 
pe r son  who c o m m i t s  o r  perfdrms,  o r  who has  committed o r  performed,  
any act  of e x p a t r i a t i o n  under t h e  p r o v i s i o n s  of t h i s  o r  any o t h e r  Act 
s h a l l  be  presumed t o  have done s o  v o l u n t a r i l y ,  b u t  such presumption 
may be  r e b u t t e d  upon a showing, by a  preponderance of t h e  ev idence ,  
t h a t  t h e  a c t  o r  a c t s  committed o r  performed were n o t  done v o l u n t a r r l y .  

The Immigration and N a t i o n a l i t y  Act Amendments of 1986, PL 
99-653, approved Nov. 1 4 ,  1986, r e p e a l e d  subsec t ion  ( b )  b u t  d i d  not  
r e d e s i g n a t e  subsec t ion  ( c )  . 



M s .  F  does n o t  e x p r e s s l y  contend t h a t  she  r e a c q u i r e d  
French n a t i o n a l i t y  under du re s s ,  b u t  she  a v e r s  t h a t  she  would 
never  have sought  French n a t i o n a l i t y  had she  n o t  been t o l d  by 
t h e  French a u t h o r i t i e s  t h a t  she  would be depor ted  i f  she  d i d  n o t  
comply wi th  t h e  c o n d i t i o n s  a t t a c h e d  t o  approval  of a  r e s i d e n c e  mt 
f o r  h e r .  Without any funds  of h e r  own, r e s p o n s i b l e  f o r  h e r  t h r e e  
American c i t i z e n  c h i l d r e n ,  who w e r e  i n  France wi th  he r ,  having 
r e c e i v e d  no suppor t  payments from h e r  former husband, she  was 
p r e s s e d  by f e a r  of d e p o r t a t i o n  and s e p a r a t i o n  from h e r  f i a n c e  and 
h e r  p a r e n t s  t o  p e t i t i o n  f o r  r e i n t e g r a t i o n  as  a French c i t i z e n .  7 /  - 

" [ I l t  i s  s e t t l e d  t h a t  no conduct  r e s u l t s  i n  e x p a t r i a t i o n  tm- 
less t h e  conduct  i s  e n g a g e d y n  v o l u n t a r i l y . "  ~ i s h i k a w a  v.  D u l l e s ,  
356 U.S, 129, 133 (1958) (Emphasis is  t h e  Cour t ' s j ,  c i t i n g  
Mandoli v .  Acheson, 344 U.S. 133 (1952) .  To e s t a b l i s h  t h a t  one 
a c t e d  under duress ,  t h e  c i t i z e n  must show t h a t  c i rcumstances  
n e i t h e r  of h i s  c r e a t i o n  nor  s u b j e c t  t o  h i s  c o n t r o l  f o r c e d  him 
i n t o  performing t h e  e x p a t r i a t i v e  a c t .  The r u l e  w a s  s t a t e d  
e x p l i c i t l y  i n  Doreau v .  Marsha l l ,  170 F.2d 721 ( 3 r d  C i r .  1948) .  

I f ,  by reason  of e x t r a o r d i n a r y  c i rcumstances ,  
an  American n a t i o n a l  i s  f o r c e d  i n t o  t h e  
f o r m a l i t i e s  of  c i t i z e n s h i p  of ano the r  count ry ,  
t h e  s i n e  qua non of e x p a t r i a t i o n  is  l ack ing .  
 here is n o t h e n t i c  abandonment of h i s  own 
n a t i o n a l i t y .  

Duress  connotes  absence of  cho ice ,  l a c k  of a l t e r n a t i v e s .  On 
t h e  o t h e r  hand, t h e  o p p o r t u n i t y  t o  make a  d e c i s i o n  based on 
p e r s o n a l  c h o i c e  is t h e  e s sence  of v o l u n t a r i n e s s .  J o l l e y  v. 
Immigrat ion and ~ a t u r a l i z a t i m  Sexvice ,  4 4 1  F.2d 1-250 ( 5 t h  
C i r .  1971 , )  

The c i rcumstances  i n  whichMs.  F - f o u n d h e r s e l f  i n  1980 
w e r e  m a n i f e s t l y  n o t  " e x t r a o r d i n a r y . "  She made what w e  must 
assume w a s  a f r e e  cho ice  t o  l i v e  i n  France,  and so p l a c e d  h e r s e l f  
i n  a p o s i t i o n  where, i n  o r d e r  t o  remain i n  France as a r e s i d e n t  
a l i e n ,  s h e  would be r e q u i r e d  t o  comply wi th  t h e  a p p l i c a b l e  French 
l a w s  and r e g u l a t i o n s ,  I n  t h i s  s ense ,  she  gene ra t ed  h e r  own 
dilemma: whether t o  o b t a i n  n a t u r a l i z a t i o n  and s o  be s u r e  t o  be 
a b l e  t o  s t a y  i n  France b u t  a t  t h e  r i s k  of l o s i n g  h e r  United S t a t e s  
n a t i o n a l i t y ,  o r  t o  t r y ,  th rough  a p p r o p r f a t e  r e p r e s e n t a t i o n s  
t o ' t h e  competent a u t h o r i t i e s ,  t o  o b t a i n  a  r e s i d e n c e  pe rmi t  on 
grounds o t h e r  t han  marr iage  t o  a  French c i t i z e n .  She chose t h e  
former c o u r s e  of a c t i o n .  Having e x e r c i s e d  a p e r s o n a l  cho ice ,  i t  
is clear t h a t  she  o b t a i n e d  n a t u r a l i z a t i o n  of h e r  own f r e e  w i l l .  

?/ TR / - lo ;  l e t t e r  of appea l  of  May 1 6 ,  1986; r e p l y  t o  Depar tment ' s  
G r i e f ,  November 13, 1986; r e sponses  t o  c i t i z e n s h i p  q u e s t i o n n a i r e ,  
February  8, 1982. 



Upon c o n s i d e r a t i o n  of t h e  foregoing,  we conclude t h a t  
LYS, F.-- .  -...A: has  n o t  r e b u t t e d  t h e  s t a t u t o r y  presumption t h a t  
h e r  a c q u i s i t i o n  of French n a t i o n a l i t y  was vo lun ta ry .  

Although w e  have concluded t h a t  a p p e l l a n t  v o l u n t a r i l y  
o b t a i n e d  n a t u r a l i z a t i o n  i n  France, t h e  ques t ion  remains whether 
on a l l  t h e  evidence t h e  Department "has  s a t i s f i e d  i t s  burden of 
proof  t h a t  t h e  e x p a t r i a t i n g  a c t  was performed w i t h  t h e  necessary  
i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p . "  Vance v.  Te r r azas ,  sup ra ,  a t  
270. Under t h e  s t a t u t b ,  8/ t h e  government must prove a 
p e r s o n ' s  i n t e n t  by a prepoEderance of t h e  evidence.  I d .  a t  2 6 7 .  
I n t e n t  may be expressed  i n  words o r  found a s  a f a i r  i n f e r e n c e  
from proven conduct.  I d .  a t  260.  The i n t e n t  t h a t  t h e  government - 

must prove is t h e  p a r t F s  i n t e n t  when t h e  e x p a t r i a t i n g  ac t  was 
done, Te r r azas  v.  Haig, 653 F.2d 285, 297 ( 7 t h  C i r .  1981) .  

The on ly  evidence of r e c o r d  r e l e v a n t  t o  M s .  FI 's i n t e n t  
t h a t  is  contemporaneous wi th  h e r  performance of t h e  e x p a t r i a t i v e  
ac t  is  t h e  ac t  i t s e l f .  Performing an e x p a t r i a t i n g  a c t  may 
ev idence  an i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ,  b u t  it i s  n o t  
conc lus ive  ev idence  of such an i n t e n t .  Vance v.  Te r r azas ,  supra ,  
a t  261, c i t i n g  Nishikawa v. Dul les ,  356 U.S. 129,'=(1958>7- 
(Black, J. concur r ing . )  S ince  M s .  F ' s  i n t e n t  i n  1980 
cannot  be  proved by such meager evidence,  w e  must determine 
whether, a s  t h e  Department a rgues ,  c i r c u m s t a n t i a l  ev idence  
e s t a b l i s h e s  an i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  

The Department 's  case t h a t  N s .  F ++ i n t ended  t o  relinquish 
h e r  United S t a t e s  n a t i o n a l i t y  rests on two major arguments.  
F i r s t ,  as a n a t u r a l i z e d  Uni ted S t a t e s  c i t i z e n ,  M s .  F . _ under- 
s tood  b e t t z ~  L ; L ~ ~ L  rr~rssi Americans t h e  l e g a l  consequences of 
a c q u i r i n g  ano the r  n a t i o n a l i t y ;  s h e  proceeded none the l e s s  t o  
o b t a i n  French n a t i o n a l i t y .  Second, a f t e r  r e g a i n i n g  French 

8/ Sec t ion  3 4 9 ( c )  of t h e  Immigra t ion  and N a t i o n a l i t y  A c t .  Text - 
supra ,  n o t e  6 .  
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n a t i o n a l i t y  M s .  Fc resumed h e r  l i f e  a s  a  French c i t i z e n .  
"There is  no i n d i c a t i o n  and no a s s e r t i o n ,  " t h e  Department 's  b r i e f  
states, " t h a t  she  eve r  a c t e d  a s  a  United S t a t e s  c i t i z e n  o r  t h a t  
s h e  cons idered  h e r s e l f  an American e i t h e r  r e s i d u a l l y  o r  a s  a dua l  
n a t i o n a l , "  "Sometime a f t e r  she  ob ta ined  n a t u r a l i z a t i o n , "  t h e  
Department 's  b r i e f  con t inues ,  "she found t h a t  h e r  e x p e c t a t i o n s  
about  l i f e  i n  France were d i sappo in t ed  and by 1 9 8 2 .  ..she had a l r e a d y  
changed h e r  mind." The Department t hus  sees h e r  appea l  a s  " a  
g e n e r a l  p l e a  t o  be excused from t h e  consequences of he r  a c t  of 
n a t u r a l i z i n g .  " 

M s .  Ft maintained a t  t h e  hea r ing  t h a t  she  saw no 
s i m i l a r i t y  between r e i n t e g r a t i n g  i n t o  French n a t i o n a l i t y  and ob ta in -  
i n g  n a t u r a l i z a t i o n  i n  t h e  United S t a t e s ,  

No, f o r  m e ,  r e i n t e g r a t i o n  was j u s t  t h e  f a c t  t h a t  
I was born French, and s i n c e  I was l i v i n g  a t  t h e  
t i m e  i n  France,  i n  o r d e r  t o  be l i v i n g  l e g a l l y ,  
f o r  m e  it was j u s t  a  ma t t e r  of paperwork. 
Excuse m e .  I t  was j u s t  l i k e  France say ing  t o  m e ,  
'You can s t a y .  You're French. '  I mean, 'You are 
French on p a p e r . '  

I t  seems t o  u s  p e r f e c t l y  p l a u s i b l e  t h a t ,  a s  a l a y  person ,  
M s .  F 2- might n o t  have a p p r e c i a t e d  t h a t  r e i n t e g r a t i o n  i n t o  
French n a t i o n a l i t y  c o u l d  r e s u l t  i n  l o s s  of h e r  United S t a t e s  
n a t i o n a l i t y .  W e  n o t e  t h a t  o b t a i n i n g  French n a t i o n a l i t y  by 
d e c l a r a t i o n  seems t o  be  a  p r o  forma procedure ,  devoid of t h e  
so lemni ty  t h a t  marks n a t u r n z -  i n  t h e  United S t a t e s .  Fu r the r -  
more, M s .  F ' s  p e r c e p t i o n  t h a t  r e i n t e g r a t i o n  w a s  n o t  s t r i c t l y  
a k i n  t o  n a t u r a l i z a t i o n  is b u t t r e s s e d  by t h e  f a c t  t h a t  she  was no t  
r e q u i r e d  t o  make o a t h  o r  renounce United S t a t e s  n a t i o n a l i t y  
But even i f  Ms. F might p r o p e r l y  b e  charged wi th  knowledge 
t h a t  o b t a i n i n g  French n a t i o n a l i t y  by d e c l a r a t i o n  c o n s t i t u t e s  an 
e x p a t r i a t i v e  a c t  under u n i t e d  S t a t e s  law, w e  do n o t  a c c e p t  t h a t  
knowledge is  e q u a t a b l e  w i th  a n  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  

The Department a r g u e s  t h a t  s t a t emen t s  M s .  F made i n  a 
q u e s t i o n n a i r e  s h e  completed a t  t h e  Consulate  i n  February 1982 
i n d i c a t e  a n  i n t e n t  t o  r e l i n q u i s h  United S t a t e s  n a t i o n a l i t y .  The 
Department c i t e s  i n  p a r t i c u l a r  h e r  s t a t emen t  t h a t  she  w a s  ashamed 
she  had g iven  up h e r  n a t i v e  French n a t i o n a l i t y  when she  became a 
Uni ted S t a t e s  c i t i z e n .  M s .  F ' s  a c t u a l  language was: "My 
p a r e n t s  have been s o r t  of  traumatized by t h e  f a c t  t h a t  w e  
( a p p e l l a n t  and h e r  twin s is ter)  both l e f t .  They also never  
unders tood why I renounced my French c i t i z e n s h i p .  They c o u l d  not  
a c c e p t  it and I came t o  f e e l  r a t h e r  ashamed of it when I r e a l i z e d  

E it," 

I t  seems f a i r l y  c l e a r  t h a t  M s .  F - was e x p r e s s i n g  concern 
f o r  t h e  e f f e c t  of h e r  American n a t u r a l i z a t i o n  on h e r  aged p a r e n t s  



r a t h e r  t han  exp res s ing  second thoughts  about  having chosen 
American c i t i z e n s h i p ,  Furthermore, t h e  foregoing  s t a t emen t  
should be r ead  a g a i n s t  t h e  fol lowing s t a t emen t  which M s .  F 
made i n  t h e  same q u e s t i o n n a i r e  and which h a r d l y  i n d i c a t e s  an  
i n t e n t  t o  renounce United S t a t e s  c i t i z e n s h i p :  

... when I r e t u r n e d  t o  France, I s t a r t e d  a 
procedure  t o  be r e i n t e g r a t e d  i n  t h e  French 
n a t i o n a l i t y .  I d i d  n o t  want t o  g i v e  up my 
American c i t i z e n s h i p .  I j u s t  wanted t o  be  
recognized  by t h e  French a s  one of t h e i r s -  

I n  suppor t  of i t s  second argument t h a t  M s .  F 's  i n t e n t  
t o  r e l i n q u i s h  United S t a t e s  n a t i o n a l i t y  i s  shown by h e r  a c t i n g  
s o l e l y  as a Frenchwoman,the Department n o t e s  t h a t  a f t e r  r e i n -  
t e g r a t i o n  she o b t a i n e d  a French i d e n t i t y  c a r d ;  s ecu red  French 
c i t i z e n s h i p  f o r  h e r  c h i l d r e n ;  a p p l i e d  f o r  f ami ly  a s s i s t a n c e  and i n  
no r e s p e c t  showed t h a t  s h e  cons idered  h e r s e l f  t o  be a n  American 
c i t i z e n .  The Department a l s o  c i tes  M s .  F 'S  remarks t o  
Consul L.- i n  1982 ( t h e s e  a r e  r e p o r t e d  i n  h i s  memorandum of 
May 5, 1982 t o  t h e  Department recommending approva l  o f  t h e  cert i-  
f i c a t e  of  l o s s  of n a t i o n a l i t y ) ,  namely, t h a t :  she  acknowledged 
she had r e t u r n e d  t o  France in t end ing  t o  r e b u i l d  h e r  l i f e  t h e r e ,  
never t o  r e t u r n  t o  t h e  United S t a t e s ;  a f t e r  l i v i n g  i n  France she 
enountered many d i f f i c u l t i e s  and changed h e r  mind about  having 
g iven  up United S t a t e s  c i t i z e n s h i p .  

W e  do n o t  a g r e e  t h a t  t h e  a f o r e - c i t e d  f a c t o r s  man i f e s t  an 
i n t e n t  on M s .  F. ' s  p a r t  t o  r e l i n q u i s h  United S t a t e s  n a t i o n a l ~ t y .  
Her r e t u r n  t o  France t o  l i v e  permanently does  n o t  i n  i t s e l f  evldence 
an i n t e n t  t o  t r a n s f e r  a l l e g i a n c e  t o  France,  f o r  h e r  d e c i s i o n  t o  
l e a v e  t h e  United S t a t e s  w a s  c e r t a i n l y  occasioned by l e g i t i m a t e  
f ami ly  c o n s i d e r a t i o n s .  9/ Applying f o r  f ami ly  assistance a f t e r  
r e a c q u i r i n g  French n a t i o z a l i t y  does no t  n e c e s s a r i l y  show an  e a r l l e r  
i n t e n t  t o  r e l i n q u i s h  Uni ted S t a t e s  c i t i z e n s h i p ;  s h e  had t h r e e  
c h i l d r e n  t o  suppor t  and  ve ry  l i m i t e d  r e s o u r c e s  wi th  which t o  do so .  
Carrying a French i d e n t i t y  c a r d  was simply a consequence of  
having r e a c q u i r e d  French n a t i o n a l i t y .  There is no ev idence  t h a t  
s h e  ob ta ined  a French p a s s p o r t  a f t e r  n a t u r a l i z a t i o n  and be fo re  t h e  
Department determined s h e  expatriated h e r s e l f .  Although o b t a l n l n j  
French n a t i o n a l i t y  f o r  h e r  Amerlcan c i t i z e n  c h i l d r e n  might c a s t  
some doubt on M s .  F L--: ' s  i n t e n t  t o  r e t a i n  United S t a t e s  citizen- 
s h i p ,  it should  be  r e c a l l e d  t h a t  lt  was s h e  who secured  renewal at  
h e r  c h i l d r e n s '  United S t a t e s  p a s s p o r t s .  And w e  do n o t  see t h e  
r e l evance  t o  t h e  i s s u e  o f  M s .  F - - a  ' s  i n t e n t  i n  1980 o f  t h e  
Depar tment ' s  argument t h a t  a f t e r  she  encountered c e r t a i n  pe r sona l  

9 /  See Schneider  v .  Rusk, 3 7 7  U . S .  163, 169 (1964):  "Living - 
a b r o a d . , - i n  no way ev-ces a vo lun ta ry  r e n u n c i a t i o n  of n a t i o n a l i t y  
and a l l e g i a n c e .  I t  may indeed be compelled by fami ly ,  bus ines s  o r  
o t h e r  l e g i t i m a t e  r ea sons .  " 



se tbacks  s h e  underwent a change of h e a r t . a n d  t r i e d  t o  be excused 
from t h e  consequences of h e r  n a t u r a l i z a t i o n .  

To admit t h a t  s h e  might have made a  mis take i n  dec id ing  t o  
l i v e  permanently i n  France and  t o  exp res s  a  wish t o  r e t u r n  t o  
t h e  United S t a t e s  a r e  n o t  f a c t s  t h a t  p e r f o r c e  suppor t  a  f i n d i n g  
t h a t  M s .  F acknowledged s h e  in tended  i n  1980 t o  r e l i n q u i s h  
h e r  Uni ted S t a t e s  n a t i o n a l i t y .  Sure ly  h e r  d e c i s i o n  t o  r e t u r n  
t o  t h e  United S t a t e s  i s  no t  e x p l a i n a b l e  on ly  a s  a  change of 
h e a r t ,  t h a t  is ,  an admission t h a t  she  in tended  t o  r e l i n q u i s h  
c i t i z e n s h i p .  I t  cou ld  j u s t  as r a t i o n a l l y  be exp la ined  a s  a 
change of p l a n s  occasi9ned by p r a c t i c a l  c o n s i d e r a t i o n s .  

I n  under tak ing  t o  c a r r y  i t s  burden of p roof ,  t h e  Department 
d i d  n o t  add res s  a very  r e l e v a n t  p o i n t  Consul L made i n  t h e  
memorandum he d r a f t e d  i n  September 1982 ( t e x t  sup ra ,  P a r t  11) , 
namely, t h a t  M s .  F ' s  f e a r  of being deport-cause s h e  
w a s  an  i l l e g a l  a l i e n  was t h e  impetus f o r  h e r  n a t u r a l i z a t i o n .  
L' acknowledged t h a t  he  had taken  no n o t i c e  of t h a t  f a c t o r  
when he submi t ted  h i s  op in ion  t o  t h e  Department i n  May 1982. 
"However, a s  now exp la ined  and  more f u l l y  documented," L, -.. 
wrote ,  " t h e  i s s u e  might w e l l  have p layed  an impor tan t  r o l e  i n  
my opin ion ."  I n  t h e  memorandum he s t a t e d  t h a t  it was p o s s i b l e  
M s .  F could  have o b t a i n e d  a  r e s i d e n c e  permi t ,  b u t  
conceded t h a t  she  might have had cons ide rab le  d i f f i c u l t y  i n  
doing so .  10/ - 

10/ One can  on ly  s p e c u l a t e  whether i f  L had adequa te ly  
=dressed  M s .  FC- -,- 's  f e a r  of d e p o r t a t i o n  he  would have recom- 
mended t h a t  t h e  c e r t i f i c a t e  of  l o s s  of n a t i o n a l i t y  n o t  be approved.  
Likewise,  one can  on ly  s p e c u l a t e  whether i f  he had recommended 
t h a t  t h e  c e r t i f i c a t e  n o t  be approved,  t h e  Department would have 
accep ted  h i s  recommendation. I t  is, however, j u s t  conce ivab le  
t h a t  t h e  Department might n o t  have approved t h e  c e r t i f i c a t e ,  f o r  
it c l e a r l y  h e a v i l y  r e l i e d  on L 's op in ion  i n  dec id ing  t o  
approve t h e  c e r t i f i c a t e .  

I n  a case c l o s e l y  resembl ing  M s .  F =  's, t h e  Department 
approved a c e r t i f i c a t e  of  l o s s  of nationality d e s p i t e  t h e  consu la r  
o f f i c e r ' s  recommendation t h a t  it n o t  do so .  I n  Matter of J . E . P . ,  
dec ided  by t h e  Board October 2 3 ,  1986, a p p e l l a n t  a l s o  o b t a i n e d  
n a t u r a l i z a t i o n  i n  France by d e c l a r a t i o n .  She made clear s h e  had 
r e t u r n e d  t o  France from t h e  Uni ted  S t a t e s ,  where s h e  had been 
n a t u r a l i z e d ,  wi th  no i n t e n t i o n  of r e t u r n i n g  t o  t h e  United S t a t e s .  
She had no t i e s  t o  t h e  United S t a t e s  and t h e  r eco rd  showed t h a t  



~ f t e r  M s .  Fi . appealed,  L exp la ined  why he had 
prepared  t h e  memorandum and why he be l i eved  h i s  o r i g i n a l  op in ion  
on M s .  F  's i n t e n t  was c o r r e c t .  I n  an a f f i d a v i t  executed  
i n  September 1986 he s t a t e d  t h a t :  

h e r  " i l l e g a l m  s t a t u s  i n  France, whi le  n o t  a  
p a r t  of my d e c i s i o n ,  would have played no 
m a t e r i a l  p a r t  i n  t h e  outcome. Indeed, based 
on my unders tanding of French law she  could  
have been e l i g i b l e  f o r  French e n t i t l e m e n t s  and 
could  have been pe rmi t t ed  t o  remain i n  France 
i r r e g a r d l e s s , [ s i c ]  of h e r  n a t i o n a l i t y ,  I f  
h e r  d e c i s i o n  w a s  p r e d i c a t e d  on i l l e g a l i t y  i t  
might have been based on f a u l t y  informat ion.  

[S lhe  c l e a r l y  s t a t e d  t h a t  a t  t h e  t i m e  she  
resumed French c i t i z e n s h i p  she  had no i n t e n -  
t i o n  of being a  U.S. c i t i z e n ;  indeed,  she  
sought  French c i t i z e n s h i p  f o r  h e r  minor 
c h i l d r e n  and c l e a r l y  s t a t e d  a t  t h e  t i m e  of 

r e i n t e g r a t i o n  it w a s  he r  i n t e n t i o n  t o  cease  
U.S. a f f i l i a t i o n .  11/ - 

1 o /  
7 
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she  had a t t e n d e d  t o  none of t h e  d u t i e s  o r  r i g h t s  of United S t a t e s  
c i t i z e n s h i p .  I n  submi t t ing  t h e  c a s e  t o  t h e  Department, t h e  c o n s u l a r  
o f f i c e r  recommended t h a t  t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  n o t  
be  approved s i n c e  he cons idered  t h e  evidence i n s u f f i c i e n t  t o  s u p p o r t  
a f i n d i n g  t h a t  a p p e l l a n t  i n t ended  t o  r e l i n q u i s h  United S t a t e s  n a t i o n -  
a l i t y .  The Department d i sag reed  wi th  t h e  consu la r  o f f i c e r ,  u s ing  
e s s e n t i a l l y  t h e  same argumentat ion it has  p re sen ted  i n  t h i s  ca se :  
t h a t  it w a s  r ea sonab le  t o  assume M s .  P., who r e a l i z e d  she  l o s t  h e r  
French n a t i o n a l i t y  when she became n a t u r a l i z e d  i n  t h e  United S t a t e s ,  
had some awareness thzt shc- niight i n  t u r n  l o s e  h e r  United S t a t e s  
n a t i o n a l i t y  when s h e  r e a c q u i r e d  French n a t i o n a l i t y ;  and fur thermore ,  
,she had performed no contemporaneous acts demonstra t ing t h a t  she  
i n t ended  t o  r e t a i n  United S t a t e s  c i t i z e n s h i p .  

Upon a p p e a l  t o  t h e  Board, t h e  Department decided upon f u r t h e r  
review t h a t  it w a s  unable  t o  c a r r y  i t s  burden of proof on t h e  
i s s u e  of M s .  P . ' s  i n t e n t .  Accordingly,  it reques t ed  t h a t  t h e  
Board remand t h e  case f o r  t h e  purpose of v a c a t i n g  t h e  c e r t i f i c a t e  
of l o s s  of n a t i o n a l i t y .  The Board g r a n t e d  t h e  Department 's  r e q u e s t .  

11/ W e  f i n d  no b a s i s  i n  t h e  r e c o r d  f o r  t h i s  a s s e r t i o n .  M s .  Fi - J - 
made no such admiss ion i n  t h e  w r l t t e n  in format ion  she submi t ted  
t o  t h e  Consula te  i n  1982. Nor d l d  L, r e p o r t  such a s t a t emen t  
i n  h i s  memorandum t o  t h e  Department of May 5, 1982. 



And 
t h a t  : 

i n  a  s t a t emen t  he made i n  January 1 9 8 7 ,  he observed 

M S .  F  .. ' s  f e a r s  r ega rd ing  h e r  s t a t u s  w e r e  
p a r t  of a  s e r i e s  of concerns which were 
mentioned a s  i n d i v i d u a l  i t ems  i n  h e r  w r i t t e n  
s t a t emen t s .  A£ t e r  due cons ide ra t ion ,  t h e  
on ly  f i n d i n g  I cou ld  reach  based on law, 
r e g u l a t i o n ,  and M s .  F ' s  s t a t emen t s  was 
t h a t  an  e x p a t r i a t i n g  a c t  had occurred.  

I would have*welcomed some over looked element 
which might have b e n e f i t t e d  M s .  F . I t  
w a s  i n  t h i s  s p i r i t  t h a t  t h e  d r a f t  memorandum 
was composed. However, I d i d  n o t  then  and do 
n o t  now b e l i e v e  t h e r e  was any m a t e r i a l  a spec t  
which was over looked i n  p repa r ing  t h e  
c e r t i f i c a t e  of l o s s .  

Without d i s p u t i n g  L, ' s  i n t e r p r e t a t i o n  of t h e  d r a f t  
memorandum and t h e  s i g n i f i c a n c e  he  b e l i e v e s  it m e r i t s ,  w e  t h i n k  
it germane t o  n o t e  t h a t  t h e  memorandum p r o p e r l y  addressed  t h e  
reason  why M s .  F--'+ sought French n a t u r a l i z a t i o n .  Motive, 
of course ,  is n o t  t o  be confused with  i n t e n t .  But motive i s  not  
wi thout  r e l evance ,  f o r  it may shed l i g h t  on t h e  a c t o r ' s  s t a t e  
of mind a t  t h e  d e c i s i v e  moment, t h u s  h e l p i n g  gu ide  t h e  t r l e r  
of f a c t  t o  a  f a i r  de t e rmina t ion  on t h e  i s s u e  of i n t e n t .  
M s .  F made a wholly c r e d i b l e  ca se ,  both  i n  h e r  w r i t t e n  
submissions and du r ing  o r a l  argument, t h a t  h e r  paramount 
p reoccupa t ion  i n  1980  was how she c o u l d  avo id  be ing  e x p e l l e d  
from France.  With t h i s  concern uppermost i n  h e r  mind, it is  no t  
unreasonable  t o  doubt  t h a t  she  coo l lyba l anced  t h e  p ros  and cons 
of o b t a i n i n g  French n a t i o n a l i t y  o r  gave s e r i o u s  thought  t o  t h e  
p o s s i b i l i t y  t h a t  s h e  might j eopa rd i ze  h e r  United S t a t e s  c i t i z e n -  
s h i p .  H e r  act  t h u s  cou ld  be desc r ibed  a s  impuls ive .  under s u c h  
c i rcumstances  t h e  p r o b a b i l i t y  t h a t  M s .  F made a  knowing 
and i n t e l l i g e n t  f o r f e i t u r e  of he r  Uni ted S t a t e s  n a t i o n a l i t y  seems 
remote indeed .  

The Supreme Court  h a s  held t h a t  where d e p r i v a t i o n  of citizen- 
s h i p  i s  a t  i s s u e ,  t h e  " f a c t s  and t h e  l a w  should  be cons t rued  s o  
f a r  as it is reasonab ly  p o s s i b l e  i n  f a v o r  of t h e  c i t i z e n . "  
Nishikawa v. Du l l e s ,  356 U.S. 1 2 9 ,  1 3 4  ( 1 9 5 8 ) ;  Schneiderman v .  
United ~tates,~.~. 118,  i 2 2  ( 1943) .  5Je ar-us, r e q u i r e d  
t o  examine t6e r e c o r d  i n  t h e  l l g h t  of t h i s  mandate. 



Surveying t h e  e n t i r e  record  we no te  no exp res s  a c t s  o r  words 
of  a p p e l l a n t ' s  t h a t  man i f e s t  an  i n t e n t i o n  i n  1 9 8 0  t o  f o r f e i t  
United S t a t e s  n a t i o n a l i t y .  W e  t h e r e f o r e  conclude t h a t  t h e  Depart-  
ment has  n o t  c a r r i e d  i ts  burden o f  proving by a preponderance of 
t h e  ev idence  tha t  a p p e l l a n t  in tended  t o  r e l i n q u i s h  h e r  United 
S t a t e s  n a t i o n a l i t y  when she  w a s  r e i n t e g r a t e d  i n t o  French 
n a t i o n a l i t y  upon h e r  own a p p l i c a t i o n .  

Upon c o n s i d e r a t i o n  of t h e  foregoing,  w e  hereby r e v e r s e  t h e  
~ e p a r t m e n t ' s  de t e rmina t ion  of ' ~ u g u s t  1 2 ,  1982 t h a t  a p p e l l a n t  
e x p a t r i a t e d  h e r s e l f .  

Alan G .  James, Chairman 

J. P e t e r  A .  Bernhardt ,  f l e m b e r  

H o w a r d  Meyers, Member 
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