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Appellant, a dual national of the united States and 
Yexico, was documented regularly from birth as a United States 
citizeq by the EmbasSy at Mexico City. In 1984. he fil d 
affida$its at the Embassy declaring that upon reaching the a ! e 
of 18 he would be required to apply for a certificate of 
Mexican nationality (CMN); although he would comply with 
Mexican law, he would act under compulsion and without the 
intention of relinquishing his United States nationality which 
he wished to retain. In February 1985, shortly after becoming 
18 years of age he applied for a CMN, In the application he 
expressly renounced United States nationality and allegiance ' t o  
the United States, and pledged ,ellegiance to Mexico. After Im 
informed the Embassy that he had( applied for and obtained a CMR, 
a consular officer instituted ptoceedings in his case and later 
executed a certificate of loss of United States nationality 
certifying that appellant expatriated himself under the 
provisions of section 349(a)(2) of the Immigration and 
Nationality Act. In submitting the certificate to the 
Department, the consular officer expressed the opinion that 
appellant lacked the requisite intent to relinquish 
citizenship. In support of her opinion, she cited a-nurnber of 
concrete actions of appelant which indicated an intent not to 
forfeit United States nationality and his sworn discZairaers oC 
renunciatory intent. The Department, however, approved the 
certificat& in November 1985. A timely appeal was entered and 
oral argument heard in January 1987. 

HELD: After oral argument, the consular officer who - 
processed appellant's case in Mexico City executed an affidavit 
concerning the circumstances surrounding appellant's performance 
of the expatriative act. In the affidavit she set forth her 
recollection of the information she gave appellant concerning 
the weight the Department would give to his statements and 
actions around the time he performed the expatriative act, Tho 
consular oEEicer stated that she had informed appellant it was 
her understanding that it was Department of State practice to 
consider a statement as to intent to retain citizenship mud* 
under oath prior to application for a CMN as counter-balancing 
the evidence of a renunciatory intent in the application for a 



CMN, and that the Department woul(1 decide the case on t h e  tmsi.5 
of other indicia of intent. 

Shortly af ter the consular officer 's affidavit was filed 
with the Board, the Department reversed its position on the 
appeal and requested that the Board remand the case in order 
that the Department might vacate the certificate of loss of 
nationality. The Department maintained that the consul's 
explanation of the significance to the Department of acts a d 
statem*nts of appellant included incorrect interpretations gf 
the ~epartment's published guidelines on the procedures for 
determining loss of citizenship. Insofar as her statements to 
appellant might have prejudiced him in his presentation of his 
case during the time before the certificate of loss of United 
States nationality was approved, the Department considered them 
inisinformation. 

Having found no manifest ,errors of fact or law that would 
warrant a different Aisposition'oE the case, the Board remanded 
it to the Department for further proceedings. 



T h i s  i s  an  a p p e a l  from an  a d m i n i s t r a t i v e  de t e rmina t ion  of  
t h e  Department o f  S t a t e  t h a t  a p p e l l a n t ,  A M -E 

I 

e x p a t r i a t e d  h imse l f  on February 1 3 ,  1985 under t h e  p r o v i s i o n s  
of s e c t i o n  349 (a )  ( 2 )  o f  t h e  Immigration and N a t i o n a l i t y  Act by 
making a  fo rmal  d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico. 1/ - 

The Department de te rmined  on November 1 4 ,  1985 t h a t  a p p e l l a n t  
e x p a t r i a t e d  h i m s e l f .  Although t h e  Department c o n t e s t e d  t h e  appea l  
up t o  and a f t e r  o ra l  argument,  it h a s  now concluded t h a t  app rova l  
of t h e  c e r t i f i c a t e  of  l o s s  of  n a t i o n a l i t y  w a s  " improper ly  made." j I t  h a s  t h e r e f o r e  r eques t ed  t h a t  t h e  Board remand t h e  case s o  t h a t  
t h e  Department may v a c a t e  t h e  c e r t i f i c a t e  o f  l o s s  of n a t i o n a l i t y .  
The Board w i l l  g r a n t  t h e  Depar tment ' s  r e q u e s t  f o r  remand. 

I 

Appe l l an t  w a s  born a t  
Through h i s  mother ,  a Uni ted S t a t e s  c i t i z e n ,  he acqu i r ed  Uni ted 
S t a t e s  n a t i o n a l i t y .  By v i r t u e  of  h i s  b i r t h -  i n  ~ e x i c o  he a l s o  
acqu i r ed  t h e  n a t i o n a l i t y  o f  t h a t  s t a t e .  From b i r t h  a p p e l l a n t  
was r e g u l a r l y  documented a s  a  Uni ted S t a t e s  c i t i z e n  by t h e  
Embassy a t  Mexico C i t y .  

During 1984 a p p e l l a n t  f i l e d  s e v e r a l  a f f i d a v i t s  w i t h  t h e  
Embassy, d e c l a r i n g  t h a t  upon a t t a i n i n g  t h e  age  of  18 he would 
be r e q u i r e d  by Mexican l a w  t o  app ly  f o r  a c e r t i f i c a t e  of  Mexican 

a t i o n a l i t y ,  a procedure  t h a t  would e n t a i l  h i s  swear ing a l l e g i a n c e  
o Mexico and renounc ing  Uni ted S t a t e s  c i t i z e n s h i p .  H e  would, he 

a s s e r t e d ,  make t h e  o a t h  and r e n u n c i a t o r y  d e c l a r a t i o n  under 

) u 4  th t  Pzmigrat ion and N a t i o n a l i t y  A c t ,  8  
a )  ( 2 ) ,  r e a d  as f o l l o w s :  

S e c t i o n  349. (a)  From and a £  t e r  t h e  e f f e c t i v e  d a t e  of t h i s  
c t  a pe r son  who i s  a n a t i o n a l  o f  t h e  Uni ted S t a t e s  whether by 
i r t h  o r  n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by -- 

. . .  
( 2 )  t a k i n g  a n  o a t h  o r  making an  a f f i r m a t i o n  o r  

o t h e r  fo rma l  d e c l a r a t i o n  of a l l e g i a n c e  t o  a  f o r e i g n  
s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ;  ... 

L 99-953, Nov. 1 4 ,  1986 (100 S t a t .  3655)  ,amended s u b s e c t i o n  ( a )  
f s e c t i o n  349 by i n s e r t i n g  " v o l u n t a r i l y  performing any of  t h e  
o l lowing  acts  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  United S t a t e s  
a t i o n a l i t y : "  a f t e r  " s h a l l  l o s e  h i s  n a t i o n a l i t y  by;".  I t  a l s o  
mended pa rag raph  ( 2 )  of s e c t i o n  3 4 9 ( a )  by i n s e r t i n g  " a f t e r  
av ing  a t t a i n e d  t h e  age of e i g h t e e n  yea r s "  a f t e r  " t h e r e o f " .  



compulsion wi thou t  t h e  i n t e n t i o n  o f  r e l i n q u i s h i n g  United S t a t e s  
c i t i z e n s h i p .  Appel lan t  e x p l a i n e d  i n  a  s t a t emen t  execu ted  i n  May 
1984 t h a t  he wished t o  r e t a i n  bo th  United S t a t e s  and Mexican 
n a t i o n a l i t y .  "While I d e f i n i t e l y  wish t o  r e t a i n  my United 
S t a t e s  n a t i o n a l i t y ,  s i n c e  it i s  v e r y  l i k e l y  t h a t  I w i l l  want t o  
l i v e  i n  t h e  Uni ted S t a t e s ,  a t  my p r e s e n t  age of 18 [he w a s  t h e n  
17 y e a r s  and 5 months o f  a g e ] ,  t h e r e  i s  s t i l l  some u n c e r t a i n t y  
about  my f u t u r e ,  and I want a l s o  t o  r e t a i n  my Mexican - 
c i t i z e n s h i p ,  a s  a l lowed by U.S. law." [Emphasis i n  o r i g i n a l ] .  

I n  February 1985 a p p e l l a n t  a p p l i e d  f o r  a  c e r t i f i c a t e  o f  
Mexican n a t i o n a l i t y .  I n  t h e  a p p l i c a t i o n  he e x p r e s s l y , r e n o u n c e d  
Uni ted S t a t e s  n a t i o n a l i t y  and a l l e g i a n c e  t o  t h e  United s t a t e s !  
and pl.edged obedience and submiss ion t o  t h e  laws and a u t h o r i -  
t i es  o f  Mexico. 

A s  r e q u i r e d  by law, an  o f f i c e r  o f  t h e  Embassy executed  a  
c e r t i f i c a t e  of  l o s s  of  Uni ted S t a t e s  n a t i o n a l i t y  (CLN) i n  
a p p e l l a n t ' s  name i n  June  1985. 2 /  The c e r t i f i c a t e  r e c i t e d  t h a t  
a p p e l l a n t  a c q u i r e d  t h e  n a t i o n a l i c y  o f  bo th  t h e  United S t a t e s  and 
Mexico a t  b i r t h ;  t h a t  he  made a  formal  d e c l a r a t i o n  of a l l e g i a n c e  
t o  Mexico; and t h e r e b y  e x p a t r i a t e d  h imse l f  under t h e  p r o v i s i o n s  
of  s e c t i o n  3 4 9 ( a ) ( 2 )  of  t h e  Immigration and N a t i o n a l i t y  A c t .  I n  
t r a n s m i t t i n g  t h e  CLN t o  Washington, t h e  c o n s u l a r  o f f i c e r  summari- 
zed v a r i o u s  d e c l a r a t i o n s  and a c t i o n s  of a p p e l l a n t  which, t h e  
o f f i c e r  con tended ,  showed t h a t  a p p e l l a n t  l acked  t h e  r e q u i s i t e  
i n t e n t  t o  r e l i n q u i s h  Uni ted S t a t e s  n a t i o n a l i t y  when he made a 
formal  d e c l a r a t i o n  o f  a l l e g i a n c e  t o  Mexico. The c o n s u l a r  o f f i c e r  
n o t e d ,  i n  p a r t i c u l a r ,  a p p e l l a n t ' s  con t inuous  r e g i s t r a t i o n  a t  t h e  

2 /  S e c t i o n  358 of  t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C - 
1501, r e a d s  as fo l lows :  

Sec. 358. Whenever a  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  of t h e  
Uni ted S t a t e s  h a s  r ea son  t o  b e l i e v e  t h a t  a  person  wh i l e  i n  a  f o r e l g n  
s t a t e  his l o s t  h i s  Uni ted S t a t e s  n a t i o n a l i t y  under any p r o v i s r o n  of 
c h a p t e r  3 o f  t h i s  t i t l e ,  o r  under any p r o v i s i o n  o f  c h a p t e r  I V  o f  t h e  
N a t i o n a l i t y  A c t  of  1940, a s  amended, he s h a l l  c e r t i f y  t h e  f a c t s  
upon which such b e l i e f  i s  based t o  t h e  Department o f  S t a t e ,  i n  
w r i t i n g ,  under  r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e .  
If t h e  r e p o r t  o f  t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  i s  approved by 
t h e  S e c r e t a r y  of S t a t e ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be forwarded 
t o  t h e  A t to rney  G e n e r a l , . f o r  h i s  i n fo rma t ion ,  and t h e  d ip loma t rc  o r  
c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  was made s h a l l  be  d i r e c t e d  t o  
forward a copy o f  t h e  c e r t i f i c a t e  t o  t h e  person  t o  whom i t  r e l a t e s .  



Embassy; t h e  f a c t  t h a t  he had been  e d u c a t e d  a t  t h e  American 
S c h o o l  i n  Mexico C i t y ;  t h a t  he  f r e q u e n t l y  v i s i t e d  t h e  U n i t e d  
S t a t e s  where he  e x p e c t e d  t o  c o n t i n u e  h i s  e d u c a t i o n ;  and t h a t  
he  had c o n s u l t e d  a n  a t t o r n e y  " i n  h i s  e f f o r t s  t o  r e t a i n  h i s  U . S .  
c i t i z e n s h i p . "  3 /  The c o n s u l a r  o f f i c e r  conc luded  t h a t  a p p e l -  
l a n t  " h a s  amply-demonstrated h i s  a t t a c h m e n t  t o  h i s  U.S. 
c i t i z e n s h i p  and  h i s  i n t e n t i o n  o f  r e t a i n i n g  i t . "  

The Depar tment  d i d  n o t  a g r e e  w i t h  t h e  o p i n i o n  o f  t h e  c o n s u l a r  
o f f i c e r .  On November 1 4 ,  1985 it approved t h e  CLN t h a t  t h e  
Embassy had  s u b m i t t e d .  The Department  con tended  t h a t  t h e  r e c o r d  
d i d  n o t  s u p p o r t  a p p e l l a n t ' s  p o s i t i o n  t h a t  he l a c k e d  t h e  r e q u i s i t e  
i n t e n t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p ;  h i s  i n t e n t '  t o  
f o r f e i t  c i t i z e n s h i p  w a s  m a n i f e s t e d  by d e c l a r i n g  a l l e g i a n c e  t o  
Mexico w h i l e  e x p r e s s l y  r e n o u n c i n g  U n i t e d  S t a t e s  c i t i z e n s h i p .  

A t i m e l y  a p p e a l  was e n t e r e d ,  and o r a l  argument  was h e a r d  i n  
J a n u a r y  1987,  

Subsequen t  t o  o ra l  a rgument ,  a s  r e q u e s t e d  by a p p e l l a n t ' s  
c o u n s e l ,  t h e  c o n s u l a r  o f f i c e r  who p r o c e s s e d  a p p e l l a n t ' s  case 
made a n  a f f i d a v i t  on  March 1 2 ,  1987,  c o n c e r n i n g  t h e  c i r c u m s t a n c e s  
l e a d i n g  up  t o  and s u r r o u n d i n g  a p p e l l a n t ' s  a p p l i c a t i o n  f o r  a 
c e r t i f i c a t e  o f  Mexican n a t i o n a l i t y .  I n  h e r  a f f i d a v i t ,  t h e  con- 
s u l a r  o f f i c e r  s t a t e d  t h a t  s h e  had n o t  changed h e r  o p i n i o n  
( e x p r e s s e d  i n  h e r  memorandum t o  t h e  Department  o f  J u n e  1986)  t h a t  

a p p e l l a n t  l a c k e d  t h e  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  The 
a f f i d a v i t  r e a d s  i n  p e r t i n e n t  p a r t  as  f o l l o w s :  

2 .  On F e b r u a r y  1 9 ,  1985,  A. M -E 
m e t  w i t h  m e  t o  d i s c u s s  t h e  e f f e c t  t h a t  hPz 
a p p l i c a t i o n  f o r  a  C e r t i f i c a t e  o f  Mexican 
N a t i o n a l i t y  would have o n  h i s  American c i t i -  
z e n s h i p .  I n  t h i s  c o n n e c t i o n ,  M -E 
comple ted  a " Q u e s t i o n n a i r e  - I n f o r m a t i o n  
f o r  D e t e r m i n i n g  U.S. C i t i z e n s h i p "  and f i l e d  
a document c o n t a i n l n q  s u p p l e m e n t a l  i n f o r -  
m a t i o n  r e g a r d i n g  h l s  c i t i z e n s h i p  s t a t u s ,  which 
documents w e r e  s i g n e d  and sworn b e f o r e  m e .  
I in fo rmed  him t h a t  r t  was my u n d e r s t a n d i n g  
t h a t  it w a s  Department  o f  S t a t e  p r a c t i c e  t o  
c o n s i d e r  a  s t a t e m e n t  a s  t o  i n t e n t  t o  r e t a i n  
c i t i z e n s h i p  made a t  t h r s  Embassy under  o a t h  

3 1  The r e c o r d  a lso shows t h a t  a p p e l l a n t  r e g i s t e r e d  f o r  Uni ted  - 
S t a t e s  S e l e c t i v e  S e r v i c e  s h o r t l y  b e f o r e  h i s  1 8 t h  b i r t h d a y ;  t h a t  
he f i l e d  U n i t e d  S t a t e s  income t a x  r e t u r n s ;  and had a  Uni ted  s t a t t - s  
S o c i a l  S e c u r i t y  c a r d .  



p r i o r  t o  an  a p p l i c a t i o n  for  a C e r t i f i c a t e  
o f  Mexican N a t i o n a l i t y  as coun te r -ba l anc ing  
t h e  ev idence  of t h e  s t a t e m e n t  made i n  t h e  
a p p l i c a t i o n  f o r  a C e r t i f i c a t e  of Mexican 
N a t i o n a l i t y  b e f o r e  t h e  Mexican a u t h o r i t i e s ,  
and t h a t  t h e  Department of S t a t e  would 
t h e r e f o r e  d e c i d e  h i s  c a s e  on t h e  b a s i s  o f  
o t h e r  i n d i c i a  of  i n t e n t .  

3 .  On June 17 ,  1985,  i n  accordance w i t h  t h e  
S t a t e  Department p rocedures  i n  c a s e s  
i n v o l v i n g  p o t e n t i a l  l o s s  of n a t i o n a l i t y ,  I 
submi t t ed  an o p i n i o n  and a  C e r t i f i c a t e  o f  
Loss of  N a t i o n a l i t y  f o r  S t a t e  Department 
c o n s i d e r a t i o n .  

4 .  In .my memo of June 17 ,  1985, I 
d e s c r i b e d  t h e  l e n g t h y  h i s t o r y  o f  c o n t a c t  
t h a t  M -E h a s  had w i t h  t h e  
American Embassy i n  Mexico C i t y  and h i s  
r e p e a t e d  s t a t e m e n t s  t o  m a s s y  o f f i c i a l s  of 
h i s  i n t e n t i o n  t o  r e t a i n  h i s  American 
c i t i z e n s h i p .  I a l s o  s t a t e d  i n  t h e  le t ter  
t h a t ,  i n  my o p i n i o n ,  M -E had amply 
demonstra ted h i s  a t t achment  t o  h i s  U.S. 
c i t i z e n s h i p  and h i s  i n t e n t i o n  o f  r e t a i n i n g  
it. I n  my o p i n i o n ,  M -E had been 
very  d i r e c t  and cand id  abou t  h i s  i n t e n t i o n  
t o  r e t a i n  b o t h  American and Mexican 
c i t i z e n s h i p  a f t e r  h i s  e i g h t e e n t h  b i r t h d a y  
and main ta ined  close c o n t a c t  w i th  t h e  
American Embassy i n  t h i s  r e g a r d .  

On A p r i l  9 ,  1987 t h e  Deputy A s s i s a n t  S e c r e t a r y  of  S t a t e  f o r  
Consular  A f f a i r s  ( P a s s p o r t  S e r v i c e s )  submi t ted  a memorandum t o  t h e  
Board, r e q u e s t i n g  t h a t  t h e  c a s e  be remanded t o  t h e  Department so 
t h a t  t h e  c e r t i f i c a t e  o f  l o s s  of n a t i o n a l i t y  might be v a c a t e d .  
The Department ' s memorandum gave t h e  fo l lowing  r a t i o n a l e  f o r  1 t s 
r e q u e s t  : 

The Board 's  a t t e n t i o n  is  r e f e r r e d  t o  t h e  
r e c o r d  i n  t h i s  c a s e ,  i n c l u d i n g  t h e  a f f i -  
d a v i t  o f  Consul G d a t e d  
March 1 2 ,  1987. (Copy a t t a c h e d . )  The 
Board w i l l  n o t e  t h a t  consu l  G sets 
o u t  h e r  r e c o l l e c t  i o n  of  what i n fo rma t ion  
she  prov ided  t o  t h e  Appel lant  concern ing  
t h e  weight  t h e  Department would g ive  t o  
c e r t a i n  of  a p p e l l a n t ' s  a c t i o n s  surround- 
i n g  t h e  t i m e  of h i s  a p p l i c a t i o n  f o r  a 
C e r t i f i c a t e  of Mexican N a t i o n a l i t y ,  



Consul G ' s  e x p l a n a t i o n  of  t h e  
s i g n i f i c a n c e  t o  t h e  Department o f  a c t s  and 
s t a t e m e n t s  o f  Appel lan t  i nc luded  i n c o r r e c t  
i n t e r p r e t a t i o n s  of t h e  Department ' s 
pub l i shed  g u i d e l i n e s  on t h e  p rocedures  f o r  
de t e rmin ing  l o s s  of  c i t i z e n s h i p .  I n s o f a r  
as  Consul G ' s  s t a t e m e n t s  t o  Appel lan t  
may have p r e j u d i c e d  him i n  h i s  p r e s e n t a -  
t i o n  of h i s  case d u r i n g  t h e  t i m e  b e f o r e  
t h e  C e r t i f i c a t e  of  Loss of  N a t i o n a l i t y  w a s  
approved,  t h e  Department must c o n s i d e r  
them mis informat  i on .  

Inasmuch as  t h e  Department i s  of  t h e  view t h a t  app rova l  of 
t h e  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  w a s  improper ly  made, and 
i n  t h e  a b s e n c e ' o f  m a n i f e s t  e r r o r s  of  f a c t  o r  law w a r r a n t i n g  a  
d i f f e r e n t  d i s p o s i t i o n  o f  t h e  c a s e ,  t h e  Board a g r e e s  t o  t h e  
Depar tment ' s  r e q u e s t  t h a t  t h e  m a t t e r  be remanded f o r  t h e  purpose 
o f  v a c a t i n g  t h e  c e r t i f i c a t e  of  l o s s  of n a t i o n a l i t y .  

The c a s e  i s  hereby remanded f o r  f u r t h e r  p r o c e e d i ~ g s .  - 4 1  

Alan G .  James, Chairman 

Edward G .  Misey, Member 

G .  Jonathan Greenwald, Member 

4 /  S e c t i o n  7 . 2 ( a )  o f  T i t l e  2 2 ,  Code of  F e d e r a l  R e g u l a t i o n s ,  2 2  - 
CFR 7 . 2 ( a )  p r o v i d e s  i n  p a r t  t h a t :  

... The Board s h a l l  t a k e  any a c t i o n  it c o n s i d e r s  
a p p r o p r i a t e  and neces sa ry  t o  t h e  d i s p o s i t i o n  o f  c a s e s  
appea l ed  t o  it. 
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