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After living and teaching in Israel for seven years, 
appellant, a native-born United States citizen, went t o  
Australia as an immigrant. He and his wife obtained university 
teachrng positions there but in cities far from each otnet. 
Appellant was offered a posit~on in the city where his wife was 
teaching which required that the incumbent hold Australian 
citizenship. He therefore applied for and obtarned Australran 
c~tizenship in 1979. Preliminary to the grant of citizenshrp, 
appellant made a renunciatory affirmation of allegrance to Queen 
Elizabeth the . Second. Seven years later in 1986 his 
naturalization came to the attention of United states 
authorities in Australia when he applied at the Embassy for a 
vlsa to visit the United States. After processing his case, the 
Embassy executed a cectif icate of loss of nationality in 
appellant's name, under the provrsions of section 349(a)(1) of 
the Immigration and Nationality Act. A timely appeal was 
entered after the Department approved the certificate of loss of 
nationality. 

On appeal, appellant arqued that the duress of family 
devotion - his desire to hold his family together - forced h~rn 
to perform the expatriative act. He also araued that because he 
could not find employment commensurate with his education and 
exper ience, menial employment being the only possibility, he was 

- justified in taking the position that best met his emotional and 
economic needs. As to whether he intended to relinquish United 
States nationality, appellant maintained that subject~vely he 
never had such a purpose. He dismissed, as without 
significance, the fact that he made a declaration of 
renunciation of all other allegiance. *The fact that I 
renounced all other allegiance per se meant that I renounced all 
allegiance in my mind which could be counter or alien to that 
which I would hold in the federal system of Australia." 

HELD: (1) Appellant failed to rebut the presumption 
that h a t e d  voluntarily in obtarning naturalization in 
Australia. The duress he allegedly felt to unite his family 
fell short of standards established by the courts In the leading 
cases on family duress. The Board granted that appellant, 
evidently an educated man, would not wish to take menial 
employment, but as a matter of law he had a choice between 
takins employment that arguably would meet basic economic needs 
and taking employment better suited to his training and 
experience. Furthermore, he was the author of his own dilemma. 
No one forced him to go to Australia; he made what must be 
assumed was a free choice to settle there. 



- L L  - 
(2) O n  the issue of appellant's rntent to 

rellnqulsh united States natronalrty, the Department carrred ~ t s  
burden of provrng that such was hrs intentlon. Intent to 

, - celinquish citizenship was manifested by the fact that he 
obtained forsisn naturalrzation; and simultaneously made a 
declaration renouncina his Unrted States citizenship. Nor was 
there any question that appellant acted knowingly and 
intelligently in performing the ~roscribed act. Finally, 
nothinq of record rn  hls words or proven conduct raised doubts 
that he intended in 1979 to transfer hls allegiance from the 
United States to Australia. 

The Board affirmed the Department's determination that 
appellant expatriated himself. 



---.- i - . -- .n., L ~s at\  3 ~ l j e a L  frui: an aanrn~strat~ve detecninat~on of 
t!~.-. 31?pact!nent of Scatt-, G.dc-.d Mdy 23, L986, ri)j.t a ~ p e  l.lcint-, 7 
ii , ex~atrlaced n~rtself n February 19, 1979 under :he 
provls~ons or section 349(31(11 of the Inmracatlon and 
1Jatronalrty Act by o b t l n ~ n s  naturalization in Austral13 upon 
nis own applicatron. 1/ - 

The Lssues presented by  the appeal are: whether 
appellant voluntarrly obtained naturalization in Australia w ~ t 5  
the ~ntention of celinquish~ng his United States nationality. 
For the reasons that follow, it LS our conclusion that aopellant 
became an Australian c ~ t ~ z e n  of his own free will and intended 
to transfer his a'llesiance from the United States to Australla. 
Accordingly, the Department's determination of loss of 
a~pellant's United States cltizenshi~ is affirmed. 

By vrrtue of hls blrth at New York City on June LO, 1327 
a~pellant acquired United Statl?s natronality. 2 /  He enlisted 
in the Unrtzd States Navy a2d was honoraoly- discharged ~n 
Decenber 1946 after secvrna for a year and a half. In 1955 2-? 

recelved 9 F u l b r ~ ~ h t  grant stud*! rn Japan. He returned to tk~e 

I/ ? r ~ d r  to :loveaoer 14, 1986, sectLon 349(a)(l) of tne - 
Inmryratron anu National~ty Act, 8 U.S .C .  1481, read ~n 
pertrnent part as follows: 

Sec. 349. (a) From and after the effcctrve date of 
thls Act a person who LS a nat~onal of t5e Un~ted 
States whether by blrtn ~r naturaliz3tion, shall 
lose his nationality n:J - -  

( 1 )  ohta~nrna narucalization in a fors~qn 
state upon hrs o%n aoolication, . . . 

Pub. L, 99-653, 100 Stac. 3655 (19861, anended subsection 
(a) of section 349 by LnsertLng "vo1untari1v oarforn~ng arlv of 
the followlncj acts with the intentLon of relirlquishins Unit;rd 
States nationality:-$ after "shall lose h ~ s  nationality by". 

2 /  - Appellant was born H L . He a~parentlv chanaed b ~ s  
name to Z ti w h ~ l e  lrv~nq ~n Iscael from 1968 to 1975. 



United States in 1956 and became a unLvers~ty lectucec. ~n 1 9 6 9  
he went to Israel where he held a posrtlon as lecturer at the 
University of Te1 Aviv. He married an Israeli citizen b y  whom 
he had a daughter in 1971 whose birth he registered at the 

.. United States Embassy in TeL Aviv. AppeLlant states that he 
acqurr2d Israeli cicizenship under the provisions of the Law of 
Return and was conscripted into the Israsli Defense Forces 
during the Yom Kippur war. 

In 1975 appellant obtarned a oassoort from the Un~ted 
States Embassy at Tel Avrv (valrd for frve years) and travelled 
wrth hls wrfe and daugnter to Australra as an rmmrgrant. 3 /  He 
assumed a posrtron as senror lectucec at the Unrversrty of Hew 
England rn New South Wales. Hrs wrfe obtarned a unrversrty oost 
rn Canberra 500 mrles away. Allegedly to keep hrs famrly 
together, appellant obtarned a posrtron in Canberra with the 
Commonwealtn Schools Commrssron, a statutory authorrty of the 
Australran government. A prereqursltc to holding that posrtlon 
was Australran crtrzenshrp. Appellant accordingly decrded to 
apply for naturallzatron In Australla. On February 19, 1979 he 
was granted a oertlfrcate ot Australran citlzenshrp, after 
makrng the following aff icmatlon of alle~rance rn the manner 
prescrrbed by the Australran Crtrzenshrw Act of 1948, as 
amended, at a ceremony presrded over by the mayor of the 
communrty ln whlch he lived: 

I, A.B., renouncing all other aliegrance, 
solemnly and srncerely promise and 
declare that I will be faithful and bear 
true allegiance to Her Ma jestv Queen 
Elizabeth the Second, her heirs and 
successors ac~or~iing to law, and that I 
wrll faithfully observe ths laws of 
Australia and fulfrl my duc~es as an 
Australlan cit~zen. 

Appellant's minor daughter was included in ap~ellant's 
certificate of Australian citrzenship. 

Appellant's naturalrzatron came to the attent~on of 
Unlted States authorities in the spring of 1986 when he applred 
at tne Embassy in Canberra tor a non-imniqrant vrsa to travel to 
the United States. On March 5, 1986 appellant completed a form 

3 /  In his application for a passport he acknowledged that he - 
had served in the Israeli armed forces. Nonetheless, the 
Embassy determined that he had not perfor~ned an expatrrative act 
and therefore he was eliqlble to recerve a passport w ~ c h  full 
validity. See his application which bears this notation: 
"Served by conscrrption without intent to transfer allegiance. 
Opinion dated 3-3-72." 
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3 e p a r t n e n t ,  t h e  Enbass:/ r e p a r t s d  s r n ~ l y  t h a t :  

Herswl tn  1,oss o r  N a t r o n a l ~ t y  Case f o r  
iI  , Z who W A S  n a t s r 3 i ~ z e d  a s  a n  
Australian oq Februa ry  19 ,  1 9 7 9 .  
S u b j e c t  a p o l l e d  f o r  N I V  t o  v l s r t  U . S .  
a t  ' .~hrcn  t lme ne completed que-  
s r o r l n a r r e  [ S L C ~  ' I n f o r n a t r o n  f o r  
DsterrnlnLnu U . S .  C l t  ~ z e n s n ~ ~ '  . Case 
1s n e r e w l t h  t o rwdraed  co you f o r  a z c l o n .  

T h e  3epac.tr ient approved  t h e  certificate on May 2 8 ,  1 9 3 " ,  
a p p r d v a l  o e i n u  an a d n i n ~ s t c a t r v e  d e t e r m l n a t r o n  ~f l o s s  1 f  

n a t i o n a l ~ t : ~  from w h i i n  d t l m e l v  and p r o p e r l y  flied a p p e a l  ma:/ 3+ 

t a k e n  t o  t h e  Board of  A p p e l l a t e  Fiev~ew.  In  a t e l e g r a m  c 3  ::;+ 
Ensassy  t i l e  Department  s p e l l e d  our. t h e  c o r l s r d e r a t ~ o n s  t h a t  :-, 

r t s  vlew s u p p o r t e d  a  conc1u::ron t h a t  a p p e l l a n t  e x p a t r l l - . - :  
n r n s e l f :  

:. . Y r ,  H n a s  z la rmed economic d u r e s s  
and d i d  n o t  s r g n  t n e  s t a t e m e n t  o f  v o l x n -  
t a r y  r e l ~ n q u r a h ? ~ e n :  11f U.S. c l t i a e n s h r o .  
? h e  c o u r t s  have genecq311y r u l e d  t h a t  

4 /  Sec t lo r l  358 of t h e  rmmra r s t l on  and t l a t i o n a l ~ t y  Act ,  ? ' J . ;  - 
15Cl1, c e a d s  a s  f o l l o w s :  

S e c .  3 5 8 .  Whenevec a  3 ~ ? l o m a t 1 c  o r  c o n s u l a r  o f f ~ c o r  
of t h e  Un i t ed  S t a c e s  n 2 s  r e a s o n  t o  b e l i e v e  t n a t  .3 

p e r s o n  w h i l e  In  a  f o r e ~ 7 n  s t a t e  h a s  l o s t  his UniEei 
S t a t e s  n a t i o n a l i t y  unu2r dny o r o v i s ~ o n  of c h a p t 2 r  3 
o f  t h l s  t r t i e ,  o r  dnder  t n y  p r o v r s l o n  of c h a o t e c  1;' 
of tne Nationality A c t  of 1940,  a s  amended, ne snail 
Certify the f a c t s  upon ; ~ h l z n  such  b e l r e f  i s  based t~ 
t h e  Depar tment  of S t a t e ,  ~n w r r t r n g ,  under  r e g u l 3 -  
t l o n s  p r e s c r l b e a  5 y  trle S e c r e t i i r y  of S t a t e .  I f  t : ~ e  
r e p o r t  of t h e  d i p l o r n a t ~ c  o r  c o n s u l d r  o t f i c e r  i s  
app roved  by t h e  S e c r z t d r y  of S t a t e ,  a copy of t h e  
c e r t r f r c a t e  s h a l l  be t u r d a r d e d  t o  t h e  A t t o r n e y  
G e n e r a l ,  f o r  h l s  i n f o c m a t ~ o n ,  and t h e  d i p l o n a t l c  oc 
c o n s u l a r  o f f i c e  i n  wnlcn t h e  r e p o r t  was made s h a i !  
be d r r e c t e d  t o  forwacd c o p y  of t h e  c e r t r f ~ c a t o  
t o  t h e  pe r son  t o  vt:on ~t r + i a t c s .  



economls ddress s i ~ o r t  o t  a denonstra51: 
threat to one's economic surv~val LS not 
a suttrcrent compelling fdctor to render  
rnvoluntary the pecformance of an 
expatrratrng act. Thus, Mr. ti ' s 
clarm trlat he obtarned Australran 
crtrzenshrp to ootaln employment r n  
4ustralra unavarlable to alrons (and 
because of rnabrl~ty to obtarn work rn 
Israel or the Unrted States) cannot be 
consrdered duress; 'nrs naturalizatron 
is a free chorce he made anonq varrous 
courses of actron. We do not believe 
ie has overcome the presurnptron of 
349(c) that hrs actron was voluntary. 
W ~ t h  respect to hrs rntent the Dept 
believes that the evidence wrovrded in 
thls case sup~orts that he intended to 
relrnqursh U . S .  citrzenshrp and we have 
made a findrnq of loss of nationalrty 
under sectlon 349'a)(1) INA and therefore 
approved hrs certrficate of loss of 
natronality. 

2. The followrng addrtlonal factors 
support a flnd~na of rntent to 
relinquish U.S. crtrzenshlg: 

-- Naturalrzatron rn a focerqn state 
rs, by rtself, orobatrve evrdence of an 
lntent to relrnq~rsn crtrzenshrp; 

-- !Yr. H as part of the 
natural~zation c+temony, voluntarily took 
an oath renouncing all other slleqiance: 

-- M r .  H rel~nquished hrs U.S. 
passport to the Australian authoritres in 
connection w ~ t h  this naturalization; 

-- Mr. H. rievec ~nqui red prior to ,or 
shortly after, obtarnrnq naturalization 
a t  the Embassy about the ~ossible 
consequences of acquirrnq Australian 
citizenship. In fact seven years 
lapsed before the question of citizen- 
ship arose and only rn connectron wrth 
hrs application f 9 r  NIV to the U.S.; 

-- Mr. H adnrtted that he was 
aware he could lose hrs U . S .  cttizen- 
shrp by h ~ s  naturalrzatron; we note 
that for a recent t c ~ p  to the U.S.  ha 



-.- - - . -- Appellant  entered an a p p e a l  ~ r o  se fro13 the  3poart!nentv;  
L--  determrnat lon w l t h r n  t h e  tine prescclbed v.j the  JGOL 123 : )  i.: 

l ~ n ~ t a t ~ o n .  

S e t t r v n  349(a )  (1 of t:le Inmlacatlon and EJa t rona i~ t{  Ac: 
presc r loes  t h a t  a Unrted S t a t e s  c r t r z e n  s h a l l  l o s s  I L ?  

s l t l z e n s h l p  by voluntacr ly  obtarnrng n a t u r a l r z a t r o n  ~n a t o r e ~ s n  
s t a t e  w ~ t h  the rn ten t ron  of r s l r n q ~ r s h r n g  h l s  : a t r o n a l r t v .  5 /  - 
Appellant acknowled~es  t n a t  ne obtarned n a t u r a l r z a t ~ o n  L~ 

Aus t r a l l a  upon h r s  own a p p l r c a t ~ o n .  He t h u s  brousht  nrnsoif  
w r t h r n  tne  purvrew of the Act. 

The f r r s t  l s sue  we m u s t  address  t h e r e f o r e  is whether 
a p p e l l a n t  performed the  e x p a t r r a t i v e  a c t  v o l u n t a r i l y .  Sectron 
349(t) of the  Act p re sc r rbes  a l e a a l  presumotion t h a t  one who 
performs a  s t a t u t o r y  e x p a t r i a t r n q  a c t  does s o  v o l u n t a r i l y .  The 
a c t o r  may, however, rebut  t h e  ~ re su rnp t ion  uoon a  showin9 by  a  
p r e p ~ n d e r a n ~ e  of t h e  evidence :hat he drd not a c t  vo lun tac r lv .  
6/ - 

5/ Text supra  note  1 .  - 
6/ S e c t ~ o n  3 4 9 ( o 1  o t  the  Imnraratron and rJatrona1rty 4 c t ,  3 - 
U.S.C. 1 4 8 1 ( c ) ,  reads  a s  fol lows:  

( c )  Whenever t he  l o s s  of  U n r t d  S t a t e s  
n a t i o n a l i t y  i s  pu t  I n  l s s u e  r n  any a c t i o n  o r  
proceeding commenced on or a f t e r  t he  enactment 
of t h i s  suosec t lon  under,  o r  b y  v i r t u e  o f ,  the  
o r o v i s i o n s  o t  t h i s ' o r  any o the r  Act, t he  burden 
shall be upon t h e  person or pa r ty  clarmlng t h a t  
such i o s s  occur red ,  t o  e s t a b l r s h  such c la im by a 
preponderance o f  t h e  evidence. Except a s  o t h e r -  
wise provided i n  suosec t ron  ( 5 1 ,  any person who 
commits or  performs,  oc who has committed o r  
performed, any a c t  of exp . a t r i a t ron  under t h e  
p rov i s ions  of t h ~ s  uc anv o the r  Act s h a l l  be 
presuned t o  have done so v o ? u n t a r i l y ,  b u t  such 
presumotion may be r eb3 t t ed  uoon a  showinq, by  a 
prepondecdnce of  t he  ev r~ fence ,  t h a t  t he  a c t  or a c t s  
comnrtted or performed dere  not done v o l u n t a r i l y .  



Appellant stcites that he rient to Australr,~ t ) e c a , ~ s e  ? e  
could not secure a tenured teach~nq posrtron rn Israel; nor 
could he frnd an "appropr~ate" CiDpOlntment ~n the Unrted States. 
In Australia he obtained a posrtion rn a unrversrty rn EIetr south 
wales; hrs wrfs found a posit~on rn a unrversrty 500 nrles away 

-,-- r n  Canberra. In attempting to rebut the legal oresun~tion tnat 
~ L S  naturalrzatron was voluntary, a~wellant araued rn his replv 
to the Department's brref that: 

. . .My situation in Aastralia separated 
from my wife and unable to flnd work 
outside unskrlled low level clerical 
work or unskilled manual work was such 
as to justrfy me adopting the vrew that 
I should amellorate the situation of 
myself and my fanrly by acceptrng an 
Australran government post.. ..I 
respectfully submit there rs a level of 
personal and economrc deprrvatron when 
a person rs unable to secure employment 
at a level reasonably related to socio- 
economic background. 

He took exceptron to the Department's assertion in its 
srref that ne had not shown that no lobs were available In 
Australia to non-crtrzens. "I say," he observed, "that this is 
a gross simplrficatron of a stressful and emotional srtuatlon 
when normal family life is drvrded as a result of employment 
problems enountered by a forergner rn a strange country." 

In a statutory declaratron acconpanyrng hrs reply to the 
Department's Srref, appellant averred that he trred "very hard 
to frnd a lob whereby I could l ~ v e  wrth my famrly," and not take 
employment that requrred hrm to o5tarn Australran c.rtrzenshro. 
Only when "all my efforts were! unsuccessful drd 1 realize that 
Australian Government employment was my only posslbrlrty of 
keeping my family together." He had trred rn varn to frnd 
employment in his specialty of educatron rn unrversrtres rn the 
United States. He and hrs wrfe souqht posrtrons toaether ln 
every university in Australra and Hew Zealand without favorable 
result. 'After two and one-half years of trylng to f ~ n d  
positions rn the same unrversrty or college," he concluded, "I 
came to the realrzatron that the only possrbrlrty 1 had of 
preventing dislntegratron of my famrly was to seek a posttron rn 

6 /  Cont'd. - 
Tne Immigration and Natronalrty Act Amendments of 1986, pub. 

L. 99 -653 ,  100 Stat. 3 6 5 5  (19861, repealed sectron 349(b) but 
drd not redesrgnate sectroll 349(c), or amend it to take account 
of. the repeal of section 349(u). 



Canbecca  t tie re : nv  dlt's ddrke-l) Ln t!ie 4ustc3ikan pt10L~c 3":  1 ; :  3 

w n ~ c h  woul? requlre my a u ~ l / ~ : ~ o  tor A ~ s t r a l ~  d n  :rt ~ z ? n s h ~ o .  
3etore I drd t 9 ~ s  1 Ccred to fknu 1.m in 70  o r  80 LnstltacLo?.; 
to no ava r 1. " 

-- - --  - 
Appellant's central argument LS trtat the duress of fan~ly 

devotron - :11s nataral desrre to keep n ~ s  famrlv togetnec - 
Jeprrved h l n  ot treedom ot cilorce, Eoccrng hln 3ua~nst ~ L S  d ~ i L  

to perform an expatrratlve act. A cor3llary argument rs that ? e  
mrjht have been able to unrte i?rs famrly wrthout perfocmrnq =ne  
prosccrbed act hut only at an economkc cost that he would ! - 1 3 v s  
found unacceptable. 

Dur2ss connotes absence of z'norce, lack of ~ 1 3 5 1 ~ 1  
alternatrves due to factors beyond one's control. To pro1;? 
duress, appellant must show that the ciccumstanzes that led h ~ r l  
to perform an exDatrratrve act were extraordinarv and left 21.1 

wrthout freedom of chorce. The general rule was stated L Q  
Doreau v .  Marshall, 170 F.2d 721, 724 (3rd Cir. 19188): 

If by reason of extraordrnary ciccun- 
stances, an Amsrrcan national is forced 
into the formalrt~cs of citizenshi0 of 
another country, tr:e sine qua non of - 
expatrration 1s lacking. There is no 
authentic abandonment of his own nation- 
alrty. 

Nhere one pleads the duress of f~rnrlv devotron, rhe 
2.JiF'-t .S  !:-tve rriade siear :?!.lt- on:;/ v + r y  1 U s L  sicciims:an:c?s 
excdje perforinance of an exoatrrdcrve tcc. See kycknan v .  
Acrlesort., 106 F.Supp. 739 . Tex. 1 ' 3 5 2 ) .  There s naturalrzrtd 
United Scltes cicizen who cetdcnea to and cemarned in nec 
o~rc,;~l,.tctf t ~ )  care for d Sed-claden nittner, Jrd not forfert her 
crt rzenship under the statdtr then apgl icablc to naturalized 
citizens, because the reason that forced her to stay in Canada - 
frlial duty - was, the court held, cqudtable to duress. See 
also ~endeisohn v . .  ~ullcs, 207 F.2d 37- ( D . c .  Cir. 19531, wile:;. 
the plaintiff, a naturalrzed crtrzen, remained abroad, in excess 
of the tlme then allowed nat3ral~zed crtrzens, to care for '11.5 

wrfe whose illness was so d~sanl ~ n q  as to prevent travel. The 
court held that he acted "under the coercron of mar~tal 
devotion, which was just as conuell  nu as whyslcal restraint. " 
207 F.2d at 39. 

Appellant poslts a novel, and we thrnk untenable thesrs 
in arauinq that his natural~zatron was rnvoluntary because he 
could not frnd employment nea: nrs wrfz, and that because the 
only employment t.le alle~edlv could f rn3 was not commensurate 
wlth his trainrng and exper~ence, he was ]ustrfred rn perforn~na 
an expatrratrve act. 

He sympattlrze with appel1.ant's natural wish to LL'JP a 
normal family lrfe, and we 30ocec1ace that he would prefer noc 



to take inenral 2mploy13erlt Lrl 0:(1er to d c ; ~ ~ e v e  €31;; / 
urlr t Lcatron. We ace not oecsuadod, however, that awpollant 
c~rcumstances can be dessr i b e d  as "extraord~nary." Pla~nly, 
appellant and hrs famliy drd not face the stark condrtrons that 

*. - -  - confronted the piarntrffs and therr loved ones rn Ryckman, supra 
and ~endelsotln, supra. He could have eschewed natural rzat ion 
wrthout runnrna tile rrsk of grave consequences to the lrfe and 
healtn of h ~ s  fa~nrly. We frnd no authocrty to suwport 
appellant's contentron that the crrcumstances he faced uece  
"lust as compeilrng as physrcal restcarnt." 

Hrs argument that he was ]ustrfred rn not takrng 
employment beneath hrs capabrlrtres 1s even weaker. Althougn he 
understandly would prefer teachrng to dorng a low-level cler~cal 
lob, he rmplies clearly that work was avarlable that would not 
have entailed rrsking hrs Unrted States c~trzenship. So, as a 
matter of law, he must be deemed to have had a choice between 
rrskrn~ hrs crtrzenship by takrng employment of his preference, 
or not rrskinq it b y  takrng (~erhaps only for a short trmef a 
less yracifyrng and fulfillrng job. 

Basically, aDpellant was the author of his allcsed 
drlemma. He decrded to try I S  luck rn Australra. No one 
forced him to go there; nor d ~ d  any factor beyond his control 
place him in A~istralrs. By nrs own account, he was there 
because he thoclqht hrs career prospects were better than Ln 
Israel or the Unrted States. 

In our oprnron appellant could hardly be descrrbed as 3 
pavn of external forces. Oui2ctrvely perce~ved, he had scocla 
tor S f I O i C e .  It L; settled t;iat *hers one has the opr>ortunitv t-, 
make 3 dec~sron based or1 wer30nril chorce there rs no duces;. 
Set? Jollsi v. I~nnigration and Natclcal~zatlon Sc?rvrce, 441 ?.:: 
. . ~ ~ 4 5  (St11 CLC. i9711. 

. He hold therefore that appellant has not rebutted C - I ~  
statutory presumption that he obtarned naturalizatron :n 
Australla voluntarrly. 

The statute 7/ provrdea, and tne cases hold, that +,:.:-I 
though a citizen vol'untarlly, performs a statutory expatrrd: L C  -: 
act, loss of cit~zenshrp wrll not result unless it be wroq;+- I 

that the citizen rntended to relrnqursh hrs Unrted S t 3 ~ 5 ~  
nationality. Vance v. Terrazas, 444 U.S. 2 5 2  (19801 : Afroy~? ;. 
Rusk, 387 U.S. 253 (1967). It 1s the qovernment's burden to - 

7 /  Text supra note I. - 



RCOVF? 3 pacty's ~rltent, and L C  L.; to :!(.I so jj 3 urc-.porl ifyr_l: l :  .,: 
the 5v~dence. Vance v .  Terraz3sr S U D C ~  ?it 267. Int5nt ;na./ 3+ 
expressed in words or fourid 3 s  ,-I t a ~ r  inference £corn  oc.:,.~+n 
canduct. I .  at 260. The intent -'the qovernaent .rnllst orove i.; 

..- -. the party's ~ n t e n t  when the expatriac~nq act was done, :n 
 ellant' ant's case, his int+nt dhen he voluntarily obtair,?:! 
nataralization in 4ustralra. Terrazas v .  Hara, 653 F . 2 d  7 2 5 ,  
287 ( 7 t n  Clr. 1981). 

The Department subnits that the f-3ct appellant renounced 
"311 other allegiance" while rnakrnu an atfirnat~on of 3Llegianze 
to Queen Slizabeth the Second, Queen of 'Australia, is ~ X D C ~ S S L ' J ~  
of h ~ s  true intent. 

The only evrdence presented to us hear~~lg on apoeliant'; 
rntent that rs contemporaneous dlth appellant's nat~1.rallz3t:on 
LS ttle act rtself and h ~ s  affrrmat~on of allegrance to Queen 
Elrzabeth the Second whrch ~ncluded renuncratron of "all other 
allsg~dnce." ODtalnln? naturalrzatron rn a forerqn state nay be 
hrghly persuasrve evrdence of an rntent to relinqursh U n ~ t v d  
States crtrzenshrp, as the Supreme Court sald Ln Vance v. 
Terrazas, supra: 

... we are confident tnat lt would be 
rnconsrstent wrth Airoyrm [ 3 8 7  U.S. 
253 (1967) I to treat the 
expatriating acts specif led Ln see. 
148L(a) as the equivalent of or as 
conclusive evidence of the indispensable 
voluntary assent of the citizen. ' O f  
coucss', any of the specrfied acts 'nay bt? 
hrghly pecsuaslSJe evldenze in the particular 
case of a puroose to aS3ndon c~:i%enshrp.' 
' l i s h i k a w a  v. Dullns, 356 U.S .  13,, 139 (1958) 
(Black, J., concurrinq) .... 

444 U.S. at 261. 

Expressly renounclnu ""11 other a11ecj1ance8 adds c l c e d t  

svldentral weight to the fact that one has Performed 3 7  

eXRatKlatlVe act, and the case lav 1s expl~crt about the l e a a i  
consequences of dornq so. A Unrted States cltlzen . i m r ,  

knodlngly, ~ntelliqently and voluntarrly oerforms a statdtor i 
expatriating act and srrnultane~dsly renounces Unrted S t a = - s  
cltlzenshlp demonstrates an rntent to relrnqulsh Unrted States 
crtlzenship, provrded there are no factors of suffrclent qwe~cln: 
to mandate a drtferent resdlt. Terrazas v .  A, Harq - *  suora 
Richards v. Secretary of State, 752 F.2d 1413 (9th Crr. 1985) : 
and Meretsky v. Department of State, et al., memorandum oprnLon, 
Crvrl Actron 85-1985 (D.D.C. 1985); a t f ' d .  sub nom. Meretsky v .  
Department of Justice, et - a 1 .  , memorandum oprnron, No. 86-5i3 4 
(D.C. Cir. 1987). 



T h e  plclrntltt ~n 2 r r c d ~ a s  V .  H a ~ q ,  s u ~ r a ,  mads a  f o r p a l  
decldcac rori of alley lance to Xexrco and ~ x p c e s s ~ n o c l n c e d  71s 
L J n r t ~ d  States cltrzenshrp. T h e  Court of Appeals held tt~ac ttlere 
was "aoundant evr~lt?nce" tnat the plarntrEt knot4rnuly and  

e- 
Lntell~qently performed tlle proscrrbed act wrtn the rntentron of 
c;tl~n~~urshrng Unrted States natronal~ty. He was 2 2  years o l d ,  
deli-educated and fluent rn Spanrsh when he applred for a 
certifrz~te or Hexrcan natronalrty that contarned an oath of 
allegrance to MexLCO and a cenuntratron of Ynrted States 
c~t~zenshrp. YLS subsequent conduct also cast douSt on i ~ s  
contentron that he lacked the reqursrte rntent to relrnqur3tl 
crtrzenshrp. 

rirchards v. Secretary of State, supra, i nvo lved the  
naturalrzat~on rn Canada of a Unrted States citrzen who swore an 
oath of allegrance to Queen Elrzabeth the Second and made a 
concornrtant declarat ron renouncrnq "all alle~iance an3 f rde l r  tv 
to any Eorergn soverergn or State." The Court of Aopeals for 
the Nrnth Circult agreed wrth the drstrrct court that "the 
voluntary taking of a formal oath that rncludes an exolrcit 
renuncratron of United States c~trzenship 1s ordinarrly 
sdtfrcrent to establrsh a specrfrc intent to renounce United 
States citrzenshrp." 8/ 753 F.2d at 1421. The court of 
appeals accepted that tire plarntrf f wlshed to become a Canadran 
crtrzen and would have lrkecl also to remarn a Unrted States 
crtrzen, but because Canada requrred relinqurshment of hrs other 
cltrzenshrp, he chose to cenouqce Unrted States crtrzenshrp 
order to obtaln Canadran crtrzenshrp. Appellant arqued that -le 
lacked the reqursrte rntent because he never desrred to 
surrender hrs Unrt?d Stdtes cr:rzenshrp. Srnce !ie had no w ~ . j r l  

c;, become s Canadran crtrzen ~ndeper~dent of a percerved need co 
advance hrs cacser, tne necessac.j rntent was lackrna, ?e 
asserted. T h e  Coclrt 3t Appeals disaqceed, ssyLns that ~t 3 

z ~ t  rzen freely and knowrngly crlooses to renounce hrs cry Lzensnro 
and carrres out that decisron, ills chorce must be qrven ett5ct. 
In orref, a crtrzen's specrf LC rntent to renounce 11~s 
crtrzenshlp does not turn on mot rvatron. 

8/ We nay assume that the court reasoned that since t h e  - 
petitroner renounced all allecjrance to any foreign state, he  
was, in effect, declaring tnat ne did not wisn to be in a 
relationship of reciprocal rights and duties with anv state 
except Canada. ile therefore renounced his United States 
nationality for all rntents and qdcposes. 



111' Meretsky v .  Department of Stat; . ,  - s u p r a ,  t h e  ? 1 . 3 ~ ? t l E f  
made an o a t h  of d l l e g l a n c e  t o  Canada I n  *iilreh he renouncsd d i !  
a l l a q r a n c e  and fidelity t o  any f o r e r g n  s o v e r e r q n  o r  s t a c e .  " L h ~  
d ~ s t r ~ c t  c o u r t  ceasoned t h a t  by makina such  a  declaration t n i .  - - - p l a r n t r f f  renounced h r s  Vnlted S t a t e s  c r t r z e n s h r p .  I t  s a l d :  

When p l a r n t r f f  took t h e  o a t h  ne was a 
c r t r z e n  o n l y  of t h e  Unlted S t a t e s  and 
t h u s  ~t 1s c l 5 a r  t h a t  he cou ld  o n l y  zave  
renounced t h a t  s i t r z e n s h r p .  P l a r n t r f f  
does  no t  con tend  t h a t  he d r d  no t  undec- 
s t a n d  t h e  words of t h e  Canadlan Oath of 
A l l e g r a n c e .  The C o u r t ,  t h e r e f o r e ,  con- 
z L ~ d * s  t l l a t  p l a r n t ~ f  t ' s  r n t e n t  t o  
r e l ~ n q ~ l r s h  n r s  Unrted S t a t e s  c r t ~ z e n s h r p  
uas  e s c a b l r s l l e d  by h r s  knowrnq and 
v o l u n t a r y  t a k i n g  of an o a t h  of a l l e y l a n c e  
t o  3 f o t e l g n  s o v e r e r g n  w h l c n  rnc luded  an  
e x p l i c r t  renuncra tLon of h ~ s  Unlted S t a t e s  
c r t ~ z e n s h r p .  

The Cour t  of Appeals  a c c e p t e d  t h e  d i s t r l c t  c o u r t ' s  
r e a s o n r n g  t h a t  Meretsky had e x p r e s s l y  renounced h i s  United 
S t a t e s  n a t i o n a l i t y .  To h r s  argument t h a t  he lacked  t h e  
r e q u i s i t e  l n t e n t  t o  renounce nis Uni ted  S t a t e s  c i t r z e n s h r p  
because  he o n l y  becane a  Canadran c i t i z e n  s o  t h a t  he m i s h t  oe 
admi-tted t o  t h e  p r a c t i c e  of Law i n  Canada, t h e  Cour t  of Appeals  
adop ted  t h e  r e a s o n i n ?  o f  t n e  9 t n  Circuit i n  R i c h a r d s ,  s u p r a :  'a - United S t a t e s  c r t r z e n ' s  f r e e  :hoii'e co renounce  h i s  c r t ~ z e n s i ~ i p  
r e s u l t s  i n  l o s s  of t h a t  c r t ~ z ? ~ ~ s h r p , "  r e g a r d l e s s  o t  mot ive .  The 
o a t h  0 1 ~ 3 l n t l f f  t o o k ,  t h e  c o u r t  dec laces l ,  renounced h l s  U n ~ t e d  

S t a t e s  c i c i z e n s h ~ p  " i n  no d n z e c t a l n  t e c n s . "  9 /  Meno. 00 .  a t  5 .  - 

9/ The Cour t  of Appeals  added t h e  fo l lowrng  f o o t n o t e  (number 3 1 :  - 
C.F./ Uni ted  S t a t e s  v .  Matheson, 502 F.2d 809  

( m i r . 1  ( f r n d l n q  t h a t  an o a t h  t h a t  d ~ a  no t  
explicitly renounce  o t h e r  c l t r z e n s h i p s  d r d  n o t  
d e m o n s t r a t e  t h e  s p e c l f r s  r n t e n t  r e q u i c e d  by s e c -  
t i o n  1 4 8 1 ( a ) ) ,  c e r t :  d e n r e d ,  429 U:S. 8 2 3  i 1 9 7 6 ) .  
In t h a t  c a s e ,  t h e  c o u r t  a l s o  found a ' w e a l t h  . . . 
of e v r d e n c e '  r n d r c a t r n g  t h a t  d e s p r t e  t h e  o a t h ,  t h e  
Subject  'continually S e l r e v e d  and r e p r e s e n t e d  t h a t  
she was a  c r t l z e n  of t n e  Unlted S t a t e s . '  Id. a t  
812.  The Second C i r c u ~ t  he ld  t h a t  t h e  language  of 
t h a t  o a t h  was consistent w r t h  t h e  c o n c e p t  of d d a l  
n a t r o n a l r t y .  The o a t h  t aken  by Mere tsky ,  on t h e  



Al~horlgn tne evrilerlce L; :ompeLL~na that 3 p p e l  i a r ~ t  
rntended to rel~nqursh 1 1 ~ s  Unrted Scates nat~onal~ty, we must 
determrme vhetllet he acted know~nyly and rntell~qently when he 
obtarned natural~zatron and made an affrrmatron of allegrance t o  

-: - Queen Elizabeth the Second, renouncing all other alleqrance. He 
was then 52 years of age, etrldently well-educated and 
experrenced. He acknowledged rn the c ~ t ~ z e n s h r p  questLonnaLr9 
he completed rn March 1986 that he was aware he mlqht lose ~ L S  

Unrted States natronal~ty if ne became an Australran crtrzen. 
but declded that acquiring that c~trzenshrp was worth- the rrsk. 
In tnese crrcumstances, r t  1s clear that appellant's aoplicat   on 
for and acceptance of Australian crtrzenshlp was a del~bec3te, 
thought-out act. 

Frnally, we must determrne whether there ace any factors 
that would cast such doubt on appellant's specrfrc lntent as to 
uarrant our concludrng that more lrkely than not he drd not 
rntend to relrnquish hrs United States natlonalrty. Caref~l 
sccutiny ot the evrdence betore us reveals none. 

There is no evrdence that before or aftec he became an  
Australran crtrzen appellant made any statement or took any 
actron that nanrfested an lntent to retarn Unrted States 
c~trzenshrp. At no trme drd he regrster hrmself or h ~ s  daughter 
as a U n ~ t e a  States crtrzen. -Ie drd not apply to renew hrs 
Unlted States passport after rt sxprred rn 1980. On the 
contrary, he ontarned an Australran passport. In 1986, for tke 
first trme rn the eleven years appellant had lrved rn  austral:^ 
he cqmmunlcated urth the Unrted States author~tres - to obtarn 3 

non-~nmrgcant visa rn hrs Australran oassoort. 

Appellant denr*s, however, that he became naturalrze? 
.rrth trte rntentron of rslrnqrlrshrng hrs United S t a t e s  
nat~onalrty. Tne declaration of alleyiance he made "Jrd not 
necessarrly exclude my maintenance of another allearance. T'le 
concept of dual natronalrty rs well establrshed rn lnternatronal 
law and I an suffrcrently lnformed about it to have been 
conscious at the time I was berng naturalised that the law 
allowed scope for such arrangements." He dlsmrsses the 
slgnrficance of the renunclatorv statement he made upon b e ~ n u  
granted Australran citrzenshrp wrth the following ratronale. 

Cont'd. 

. othet hand, explicrtly renounced frdelity to any 
other governnen ts . 



. . .  1 (lid not take an o a t n  a t  renuricrl- 
tron. What rs at ~ s s u e  here LS 3n oach 
o t  .a~leqranoe d n ~ c i ~  ~ncorpor3ted some 
dords which had no express meanrnq to 9s 
other than that I would bear ailegrance 
to Her Ma Jesty Queen Ell~aoeth 11 and 
closely oDserve the laws of Austr3l~a 
?nd fulf~ll my dutres as an Australran 
crtrzen. I was of the vlew that the 
renuncratron element raferred to antl- 
Australian attitudes of any krnd. I 
have not regarded myself as havrng a 
counter allegrance to Australla. 

I dispute that the meaninq of the 
words which I swore dhen I became 
naturalised should be taken at their 
face value. The law and the 
authorities on ny readina clearly 
~ndfcate that the Department of 
State is bound to take into 
account the subjective factors such 
as I may establisi~ by the prepon- 
derance of evidence. My situation 
was that 1 was rn 3 friendly 
country and that ~t was not ever 
my intention to relinquish ny US 
crtizenship. ?he fact that I 
renounced all other alleqlances 
per se meant that 1 renou~ced 
any allftqrance ~n ;ny nLnd ;rnlcn 
would be counter ar allen to that 
~4hlcn I would hoid I n  tile federal 
system ot Australla. 

If, as he appears to do, appellant argues that the 1, > .  

of his riltent to relrnqursh Unrted States nstlonalrty snoul..! 
deternlned by what he says hrs state of mrnd was when he 0eL- t . -  

an Australran crtlzen, hrs pos~tron has no support rn law. 
1s settled tnat the rntentlons of the nrnd can only be f3tnov. ' 
by outward manifestations - 3 persons's words and or2 ' 
conduct. What he says ills state of nlnd was seven years ear!.-. 
has no probatrve value, absent at least some contemporary or5. 
words or conduct express~ng an rntent to retarn United S t 3 -  
cltlzensnlp. Appellant gave what the Australran author L: . 
wers entitled to conslder a orndrnq undertakrng to transfer . 
allegrance to Australla. The leqal consequences of makrna s 4  - 
an afflcmatron were formulated as follows by the Cour: 
Appeals rn Rlchards v. Secretary of State, supra: 

Whenever a citizen has freely and knowingly 
chosen to renounce nls United States citi- 
zenship, his d e s ~ c e  to retain his citizenshrp 



has been o u t ~ e ~ u n e d  S v  i ~ r s  reasons for 
oerfor~ains an a c t  incons~stont dith that 
citizenship. If 3 cit~zen makes that c h o ~ ; : ~ ?  
and carrres it O I J C ,  the choice cnust be qiven .-- -- . . -- - - - -  effect." 

Surveylnq the totalrty of tile evrdence in t h l s  c,3se, we 
are of the oprnron that the Department has carr~ed ~ t s  burden of 
provrng by a preponderance of the evrdence that a ~ o e l l a ~ t  
tntended to relinquish his United States natronalrty when h e  
ot3ta~ned natoralrzatron in Australla upon hrs own apwlicatlon. 

U?on consi~ieration of the foregoing* we hereby a f f i r m  c h e  
Depdrtnenc's detecminac~on that apnellanc expatrratsd hiriss 1:. 

Alan G. James, Chairman 

Warren E. Hewitt, Member 

Gerald A. Rosen, Member 
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