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After 1living and teaching in 1Istael for seven vears,
appellant, a native-born United States .citizen, went Lo
Australia as an immigrant. He and his wife obtained university
teaching positions there but in cities far from each other.
Appellant was offered a position in the city where his wife was
teaching which required that the incumbent hold Australian
citizenship. He therefore applied for and obtained Australian
citizenship in 1979. Preliminary to the grant of citizenship,
appellant made a renunciatory affirmation of allegiance to Queen
Elizabeth the Second. Seven years later in 1986 his
naturalization came to the attention of United States
authorities in Australia when he applied at the Embassy for a
visa to visit the United sStates. After processing his case, the
Embassy executed a certificate of 1loss of nationality in
appellant's name, under the provisions of section 349(a)(l) of
the Immigration and Nationality Act, A timely appeal was
entered after the Department approved the certificate of loss of
nationality.

On appeal, appellant arqued that the duress of family
devotion - his desire to hold his family together - forced him
to perform the expatriative act. He also arqued that because he
could not find employment commensurate with his education and
experience, menial employment being the only possibility, he was

- justified in taking the position that best met his emotional and

economic needs. As to whether he intended to relinquish United
States nationality, appellant maintained that subjectively he

never had such a purpose. He dismissed, as without
significance, the fact that ne made a declaration of
renunciation of all other allegiance. "The fact that I

renounced all other allegiance per se meant that I renounced all
allegiance in my mind which could be counter or alien to that
which I would hold in the federal system of Australia.”

HELD: (1) Appellant failed to rebut the presumption
that he acted voluntarily in obtaining naturalization in
Australia. The duress he allegedly felt to unite his family
fell short of standards established by the courts in the leading
cases on family duress. The Board granted that appellant,
evidently an educated man, would not wish to take menial
employment, but as a matter of law he had a choice between
taking employment that arguably would meet basic economic needs
and taking employment better suited to his training and
exberience. Furthermore, he was the @uthor of his own dilemma.
No one forced him to go to Australia; he made what must be
assumed was a free choice to settle there, '
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(2) On the issue of appellant's inteat to
relinquish United States nationality, the Department carried its
burden of proving that such was his intention. Intent to

-relinquish c¢itizenship was manifested by the fact that he

obtained foreign naturalization; and simultaneously made -a
declaration renouncing his United States citizenship. MNor was
there any question that appellant acted knowingly and
intelligently in performing the proscribed act. Finally,
nothinga of record in his words or proven conduct raised doubts
that he intended in 1979 to transfer his allegiancé from the
United States to Australia.

The Board affirmed the Department's determination that
appellant expatriated himself. .
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e T Tols 1s an appeal from an aaminiscrative determination of
the Jepartmnent of State, dated May 28, L1986, rnat appellant, =

H , 2xpacriated nimself on February 19, 1979 under =che
provisions ot section 349(a)(l) ot the ImmiLgration and
Nationality Act by obtaining naturalization in Australia ugon
als own application. 1/

The Lssues presented Ly the appeal are: whether
appellant voluntarily obtained naturalization in Australia with
tne 1intention of relinquishing his United States nationality.
For the reasons that follow, it is our conclusion that apoellant
became an Australian citizen of his own free will and intended
to transfer nhis allegiance from the United States to Australia.
Accordinaly, the Department's determination of loss of
appellant's United States citizenship is affirmed. :

I

By virtue of his birth at New York City on June 10, 1927
appellant acquired United States nationality. 2/ He enlisted
in the United States ©Navy and was honoraoly discharged in
December 1946 after servina for a yeir and a half. In 1955 n-=
received a Fulbright grant study 1n Japan. He returned to the

i/ Prior to lovemoer L4, 1986, section 349(al)(l) of tne
Immigracion and Nationality Acet, 8 U.S.cC. 1481, read in
pertinent part as follows:

Sec. 349. (a) From and after the effective date of
this Act a person who is a national of the United
States whether by birtn or naturalization, shall
lose his nationality by --

(1) obtaining na-turalization in a foreian
state upon his own apolication,...

Pub. L. 99-653, 100 Start. 3655 (198A), amended subsection
(a) of section 349 by 1nserting "voluntarily oerforming anv of
the following acts with the :ntention of relingquishinag Unitad
States nationality:" after "shall lose his nationality by".

2/ Appellant was born H |9 . He apparentcly chanaed his
name to 2 d while living 1n Israel from 1968 to 1975.
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United States in 1956 and became a university lecturer. In [96A8%
he went to Israel where he held a position as lecturer at the
University of Tel Aviv. He mparried an Israeli citizen by whom
he had a daughter 1n 1971 whose birth he registered at the
United States Embassy 1in Tel Aviv. Appellant states that he
acquirad Israeli citizenship under the provisions of the Law of
Return and was conscripted 1into the 1Isra=li Defense Forces
during tne Yom Kippur war.

In 1975 appellant obtained a passport from the United
States Embassy at Tel Aviv (valid for five years) and travelled

with his wife and daugater to Australia as an immigrant. 3/ He
assumed a position as senior lecturer at the University of tlew
England in New South Wales. His wife obtained a university post

in Canberra 500 miles away. Allegedly to keep his family
together, appellant obtained a position in Canberra with the
Commonwealtn Schools Commission, a statutory authority of the
Australian government. A prerequisite to holding that position
was Australian citizenship. Appellant accordingly decided to
apply for naturalization in Australia. On February 19, 1979 he
was granted a certificate of Australian citizenship, after
making the following affirmation of alleqiance in the manner
prescribed by the Australian Citizenship Act of 1948, as
amended,  at a cerenony presided over by the mayor of the
community in which he lived:

I, A.B., renouncing all other allegiance,
solemnly and sincerely promise and
declare that I will be faithful and bear
true allegiance to Her Majestv Queen
Elizabeth the Second, her heirs and
successors according to law, and that I
will faithfully observe the laws of
Australia and fultil my ducies as an
Australian citizen.

Appellant's minor daughter was included in appellant's
certificate of Australian citizensaip.

Appellant's naturalization came to the attention of
United States authorities in the spring of 1986 when he applied
at tne Embassy in Canberra tor a non-immigrant visa to travel to
the United States. On Marcn 5, 1986 appellant completced a form

3/ In his application for a passport he acknowledged that he
had served in the Israeli armed forces. Nonetheless, the
Embassy determined that he had not performed an expatriative act
and therefore he was eligible to receive a passport with full
validity. See his application which bears this notation:
"Served by conscription without intent to transfer allegiance.
Opinion dated 3-3-72."
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“itzled "Intormnation Lor JeterminLng TS, CLlTiz=nzon, "
Thereatter a consular ofticer =xecuted a cervificats of Loz of
nacionalicy 1a apoellanc’'s name. 4/  The officer cerzifieg s -
sppellant acquired United States nationality by bircn thorain,
that ne optained naturalization 1n Australia yoon nLs  w-
apolicarion; and thereby expatriated himself ander T
provisions  of section 349(2)(1) of the ImmiLgaracion i~
Nacionality Act. n forwarding the certiticaca o) et

S
Departnent, the Embassv reported simply thac:

Herawitn LOSs of Nationality Case for

H , 2 who was naturalized as an
Australian on February 19, 1979.

Subject applied tor NIV to visit U.S.

at whicn time ne completed gque-
sionnaire [(sicl! ' Information for
Determining U.S. Citizenship’'., Case

15 nerewith forwarded to you for acrion.

The Depactnent approved the certificate on May 28, 193¢
approval oeing an administratcive determination Of loss )
nationality from whicn a timely and properly filed appeal mav -
taken to the Board of Appellate Review, In a telegram to =z
Zmpassy tue Department spelled out the considerations that -
lLs view supported a conclucvion that appellant expatriiz-:
nimself:

dooaL s

,..Mr. H nas claimed economic duress
and did not sign the statement of volun-

tary relinquishnen= of U.S. citcizenship.

The courts nave gen=rally ruled that

4/ Section 358 of the Immiaration and Mationality Act, 3 .=,
1591, reads as follows:

Sec. 358, wWhenever a diplomatic or consular officer
of the United States nis reason to bhelieve tnat 2a
person while 1n a for2ian state has lost nis Uniszed
States nationality und2r any orovision of chapter 3
of this titie, or under iny provision of cnapter IV
of tnhe Nationality Act of [940, as amended, ne snall
certify the facts upon whica such belief is based =»
the Department of State, i1n writing, under regula-
tions prescribed by tne Secretary of State. If cne
report of the diplomatic or consular otficer is
approved by the Secretary of State, a copy of the
certificate snall be torwarded to the Attorney
General, for his information, and the diplomatic or
consular office in which the report wWwas mnade shall
ne directed to forward a copy of tne certificate

to the person to whom Lt relates.




economic duress snort of a demonstrabla
threat to one's eaconomic survival is not
a sutticirent compelling factor to render
involuntary the performance of an
expatriating act. Thus, Mr. H 's
claim tnhat he obtained Australian.
citrzenship to obtain employment 1in
Australia unavallable to aliens {(and
because of inability to obtain work in
Israel or the United States) cannot be
considered duress; nis naturalization

Ls a free choice ne made among various
courses of action. We do not believe
ne has overcome the presumption of
349(c) that his action was voluntary.
With respect to his intent the Dept
believes that the evidence provided in
this case supports that he intended to
relinquish U.S. citizenship and we have
made a finding of loss of nationality
under section 349°a)(l) INA and therefore
approved his certificacte of loss of
nationality.

2. The following additional factors
support a finding of intent to
relinguish U.S. citizenship:

-- Naturalization 1n a foreign state
1s, by 1itself, orobative evidence of an
intent to relinguisn citizenship;

-- Mr. H , as part of the
nacuralizacion ceremony, voluntarily took
an oath renouncing all other allegiance;

-- Mr. H relinguished nis U.S.
passport to the Australian authorities in
connection with this naturalization;

-- Mr. H never inquired prior to.or

shortly after, obtaining naturalization

at the Embassy about the possible
consequences of acquiring Australian
citizenship. In fact seven vears

lapsed before the question of citizen-
ship arose and only 1in connection with
his application tor NIV to the U.S.;

-- Mr. H adnitted that he was
aware he could lose nis U.S. citizen-
ship by his naturalization; we note
that for a recent trip to the U.S. he
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dird not s2ek U.3. citizensaip docu-

MeNtation but represented himselt As
an Australian whes he aoplied for a
visa.

R Appellant -entered an appeal pro se from the Department's
determination within <the time prescribed by the apolicani.:
limitacion,

I

section 349(a)(l) of the Immigration 'and tlacivnalizy Ac-~
prescrioes that a United States citizen shall lose 113
citizenship by voluntarily obtaining naturalization in a toreran
state with the intention of relinguishing nis =zationality. 5/
Appellant acknowledges that ne obtained naturalization in
Australia upon his own application. He thus brought nimseif

within the purview of the Act.

The first 1ssue we nmust address tnerefore 1is whether
appellant performed the expatriative act voluntarily. Section
349(c) of the Act prescribes a legdal presumption that one who
performs a statutory expatriating act does so voluntarily. The
actor may, however, rebut the presumption upon a showing hy a
preponderance of the evidence -hat he did not act voluntarily.
6/

5/ Text supra note 1.

6/ section 349(c) of the Immigration and Nationality Acr, 3
U.S.C. 1481(c), reads as tollows: «

{c) Whenever cthe loss of United Stcates
nationality is put 1n 1ssue 1n any action or
proceeding commenced on or after the enactment
of this subsection under, or by virtue of, the
orovisions ot this or any other Act, the burden
shall be upon the person or oarty claiming that
such 1oss occurred, to establish such claim by a
preponderance of the evidence. Except as other-
wise provided in suosection (b), any person who
commits or performs, or who has conmitted ot
performed, any act of expatriation under the
provisions of tnis or any other Act shall be
presuned to have done so voluntarily, but such
presumption may be rebutted upon a showing, by a
preponderance of the evidence, that the act or acts
comnitted or performed were not done voluntarily.
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A Appellant states that he went to Australia because he
could not secure a tenured teaching position in Israel:; nor
could he find an "appropriate” appointment in the United States.
In Australia he obtained a position in a university in New South
Wales; his wife found a position in a university 500 niles away
in Canberra. In attempting to rebut the legal oresumption tnat
his naturalization was voluntary, aopellant araqued in his reply
to the Department's brief that:

...My situation in Australia separated
from my wife and unable to find work
outside unskilled low level clerical
work or unskilled manual work was sucn
as to justify me adopting the view that
I should ameliorate the situation of
myself and my family by accepting an
Australian government post.,...I
respectfully submit there 1s a level of
personal and economic deprivation when
a person is unable to secure employment
at a level reasonably related to socio-
economic background.

He took exception to the Department's assertion in 1its
orief that hne had not shown that no Jjobs were available 1n
Australia to non-citizens. "I say," he observed, "that this is
a gross simplification of a stressful and emotional situation
when normal family life is divided as a result of employment
problems enountered by a foreignar in a strange country."

In a statutory declaration accompanying his reply to the
Depactment's brief, appellant averred that he tried "very hard
to find a job whereby I could live with my familv," and not take
employment that required him to obtain Australian citizenship.
Only when "all my efforts were unsuccessful did I realize that
Australian Government employment was my only possibility of
keeping my family together."” He had tried in vain to find
employment in his specialty of education in universities in the
United States. He and nis wife sought positions together 1in
every university in Australia and HNew Zealand without favorable
resulc. *"after two and one-half vyears of trying to find
positions in the same university or college,” he concluded, "I
came to the realization that the only possibility I had of
preventing disintegration of my family was to seek a position 1n

6/ Cont'd.

Tne Immigration and Nationality Act Amendments of 1986, Pub.
L. 99-653, 100 Stat. 3655 (1986), repealed section 349(b) but
did not redesignate section 349(c), or amend it to take account
of. the repeal of section 349(v).



Canverra .(where my wite worked) i1n tne Austrailan puollic s=r/ic:
which would require my applyinag tor Adstraliin ci1tiz2nshio.
3efore I did this I tzied to find a jono 1a 70 or 80 institutions
to no avail." g

Appellant's central argument is that the duress of familv
devotion - nl1s natural desire to keep nis family togetner -
Jeprived him of treedom of choice, forcing nim against nis wiil
to perform an expatriative act. A corollary argument is that ne
might have been able to unite nis family without performing tne
proscribed act but only at an =conomic cost that he would have
found unacceptable.

Duress connotes absence of <choice, lack of viable

alternatives due to factors Dbeyond one's control. To prove

- duress, appellant must show that the circumstances that led hinm

g to perform an expatriative act were extraordinary and left aim

§ without freedom of choice. The general rule was stated 1in
Doreau v. Marshall, 170 F.2d 721, 724 (3rd Cir. 1948):

If by reason of extraordinary ciccum-
stances, an American national is forced
into the formalities of citizenship of
another country, tre sine qua non of
expatriation 1s lacking. There is no
autnentic abandonment of his own nation-
ality.

Where one pleads the duress of family devotion, =:=whe
cudets have nade clear tThat only very udnusdal <clccumstances
excdse performance of an =xparridatlve act. S=2e Ryckman V.
Acneson, L06 F.Supp. 739 (S.). Tex. 1952). There a naturalized
Unitad Scites citizen wno cetdcnea to  and cemained un ner

~oirctaplace to care for a bed-riuden notner, d4id not forfeit ner
citizenship under the statute then applicable to naturalized
citizens, because the reason tnat forced ner to stay in Canada -
filial duty - was, the court held, equatable to duress. See
also Mendelsohn v. Dulles, 207 r.2d 37 (D.C. Cir. 1953), wher=
the plaintiff, a naturalized citizen, remained abroad, 1n excess
of the time then allowed naturalized citizens, to care tor "t
wife whose illness was so di1sanling as to prevent travel. The
court held that he acted “"und=2r the coercion of marital
devotion, which was just as conpelliny as physical restraint.”
207 F.2d at 39.

Appellant posits a novel, and we think untenable thesis
in arquing that his naturalization was involuntary because he
could not find employment nea: hnis wif2, and that because the
only employment he allegedlv could find was not commensurate
wlith his training and experience, he was justified in performing
an expatrliative act.

‘ We sympathize with appellant's natural wisn to live 2
normal family life, and we 3porecirace that he would prefer not
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to take - menial 2mployment 1n order Lo acihLeve fanily
unification. We are not persuaded, however, that aopellant'é
circumstances can be describad as “"extraordinary." Plainly,
appellant and his family did not face the stark conditions that
- confronted the plaintiffs and their loved ones 1n Ryckman, supra
and Mendelsohn, supra. He could have eschewed naturalization
without running the risk of grave consequences to the life and
healtn of his fanmily. We find no authority tO support
appellant's contention that the circumstances he faced wece
"just as compelling as physical restraint."

His argument that he was Justified 1n not taking
employment beneath his capabilities is even weaker. Althougn he
understandly would prefer teaching to doing a low-level clerical
job, he implies clearliy that work was avairlable that would not
nave entailed risking his United States citizensnip. So, as a
matter of law, he must be deemed to have had a choice between
risking his citizenship by taking employment of his preference,
Oor not risking it by taking (perhaps only for a short time) a
less gratifying and fulfilling job. ‘ :

Basically, aopellant was the author of his alleqged
dilemma. He decided to ¢try #nis luck 1in Australia. No one
forced him to go there; nor dJdi1d any factor beyond his control
place him 1in Australia. By nis own account, ne was there
because he thought his career prospects were better than 1in
Israel or the United States.

} In our opinion appellant could hardly be described as a
pawn of external forces. Oviactively perceived, he had scoge
Lor cnoicge. It 15 setcled tnat where one has the ooportunity =9
make a4 decision bpased on personal choice tnece 1s no duress.
Se¢ Joll=y v. Immiaration and Natucralization Service, 441 7.1
1245 (S5tn Cic. 1971).

We hold therefore that appellant has not rebutted tne
statutory presumption that he obtained naturalization !
Australia voluntarily.

III

‘The statute 7/ provides, and tne cases hold, that =2v=:n
though a citizen voluntarily, performs a statutory expatriatin:
act, loss of citizenship will not result unless it be prov:i
that the citizen intended to —relinguish his United Staz-—s
nationality. Vance v. Terrazas, 444 U.S. 252 (1980); Afroy:n
Rusk, 387 U.S. 253 (1967). It 1s the government's burden to

71/ Text supra note l.
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prove i party's i1ntent, and 1t 135 to 4O S0 Dy a preponderancs o
the evidence. Vance v. Terrazas, suorda, at 267. Inteant mav 5=
expressed 1ln words Or tound as a talr inference from ors7=n
conduce. Id., at 260. The 1intent-the government Mmust orove 13

the party‘s 1ntent when the expatriating act was done, 1n
dppellant's <case, his 1ntent when he voluntarily obtained
naturalization 1in Australia. Terrazas v. Haia, 653 F.2d 285,
287 (7ta Cir. 1981).

The Department submits that tne fact appellant renounced
"11l1 other allegiance” while making an atfirmation of allegiance
to Queen Elizaveth the Second, Queen of Australia, is expressive
of his true intent.

The only evidence presented to us bearing on apoellant's
intent that 1s contemporaneous with appellant's naturalizatcion
is tne act itself and his affirmation of allegiance to Queen
Elizabeth the Second which included renunciation of "all other
allegiance." Obtaining naturalization in a foreign state may be
highly persuasive evidence of an intent to relinquish United
States ciltizenship, as the Supreme Court said in Vance V.
Terrazas, supra:

...we are confident tnat it would be
Lnconsistent with Alroyim (387 U.S.

253 (1967)] to treat the

expatriating acts specified 1n sec.

1481(a) as the equivalent of or as
conclusive evidence of the indispensahle
voluntary assent of the citizen. '0Of
coudrse', any ot the specified acts 'may be
nighly persuasive evidence 1n the particular
case of a purpose to abandon cinizenshio.'
Misinikawa v. Dulles, 356 U.S. 129, 139 (1958)
(Black, J., concurring)....

444 U.S. at 261.

Expressly renouncing "=211 other allsaiance® adds areat
evidential weight to the fact —that one has performed 1in
expatriative act, and the case law 1is explicit about the leaal
consequences of doing so. A United States cCitizen wWno
knowingly, 1intelligently and voluntarily performs a stacudtorcy
expatriating act and simultaneouusly renounces United Stact=3
citizenshlp demonstrates an intent to relinquish United States
citizenship, provided there are no factors of sufficient weiant
to mandate a ditferent cesult. Terrazas v. Halg, supra;
Richards v. Secretary of State, 752 F.2d 1413 (9th Cic. 1985);

and Meretsky v. Department of State, et al., memorandum opinion,

Civil Action 85-1985 (D.D.C. 1985); atf'd. sub nom. Meretsky v.
Depacrtment of Justice, et al., memorandum opinion, No. 86-513¢

(D.C. Cir. 1987).
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The plawincitt Ln Jerrazas V. Haiq, supra, made a forral
decldaration of allegiance to Mexico and expressSly renounced Ais
JUnited States citizenship. 7The Court of Appeals held that there
was "aoundant evidence” that the plainti1ff knowingly and
.intelligently performed the proscribed act with the intention of
telinquishing United States nationality. He was 22 vyears olid,
well-educated and fluent 1n Spanish when he appliad for a
certificate ot Mexican nationality that contained an oath of
allegiance to Mexico and a renunciation of United States
citizenship. His subsequent <conduct also cast doubt on nis
contention that he lacked the requisite intent to relinguish
citizenship.

Richards V. Secretary of State, supra, involvedthe
naturalization in Canada of a United States citizen who swore an
coath of allegiance to Queen Elizabeth the Second and mnade a
concomitant declaration renouncing "all allegiance and fidelity
to any foreign sovereign or state." The Court of Appeals for
the Ninth Circuit agreed with the district court that "the
voluntary taking of a formal oath that includes an explicit
renunciation of United States citizenship 1s ordinarily
sufficient to establish a specific intent to renounce United
States citizenship.” 8/ 753 F.24 at 1421. The court of
appeals accepted that the plaintiff wished to become a Canadian
citizen and would have liked also to remain a United States
citizen, but because Canada required relinguishment of his other
citizenship, he chose to renounce United States citizensiilp n
order to obtain Canadian citlizensnip. Appellant argqued that ‘e
lacked the requisite 1ntent because he never desired =-o
surrender his Unit2d Stares ci:i1zenship. Since he had no wisn
tO become 3 Canadian citizen 1ndependent of a perceived need to
advance h1is career, the aecessacy ilntent was lackinag, ~ne
asserted. The Court ot Appeals disaarced, saying that (f 2
<iltizen freely and knowlngly c<nooses to renounce his cizizenshio
and carries out that decision, nis choice must be given ettecn.
In orief, a citizen's specific 1ntent to renounce his
citizenship does not turn on motivation.

8/ We may assume that the court reasoned that since tae
petitioner renounced all allegiance to any foreign state, ne
was, in effect, declaring tnat he did not wisn to be in a
telationship of reciprocal rights and duties with any stacte
except Canada. He therefore renounced his Unjited States
nationality for all 1ntents and ourposes.
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In Meretsky V. Department of Stat=, supca., the olairntiff
made an oath of alleqlance to Canada In whlch he renounced a4l
allegiance and fidelity to any foreian sovereign or state. The
district court reasoned that by making such a declaration rne

-plaraciff renounced his United Scates citizenship. It said:

When olatntiff took the oath he was a
citizen only of the United States and
thus it 1s clear that he could only nave
renounced tnat citizenship. Plaintiff
does not contend that he did not under-
stand the words of the Canadian Qath of
Allegiance. The Court, therefore, con-
clddes that plaintift's 1ntent to
relinguish his Uniced States citizensalp
was esctaolisned by his knowing and
voluntary taking of an cath of allegiance
to a foreign sovereign which included an
explicit renunciation of his United States
citizenship.

Memorandum opinion at 9,

The Court of Appeals accepted the district court's
reasoning that Meretsky had expressly renounced hnis United
States nationality. To his argument that he lacked the
requisite 1intent to renounce nis United States citizenship
because he only became a Canadian citizen so that ne might »ne
admitted to the practice of law in Canada, the Court of Appeals
adopted the reasoning of the 9tn Circuit in Richards, supra: "a
United States citizen's free choice to renouace als cCltizensnio
results in loss of that citiz>»nshio," regardless ot motive. The
cath plainti1ff cook, the court declared, renounced nis United

‘States citizenship "in no uncectain terms." 9/ Memo. op. at 5.

9/ ‘The Court of Appeals added tne following footnote (number 3):

C.F./ United States v. Matheson, 502 F.2d 809
(Zd Cir.7 (finding that an oata that dia not
explicitly renounce other citizenships did not
demonstrate the specific intent required by sec-
tion 1481(a)), cert. denied, 429 U.S. 823 (1976).
In that case, the court also found a 'wealth . ., .
of evidence' indicating that despite the oath, the
subject 'continually believed and represented that
she was a citizen of tne United States.' Id4. at
812. The Second Circuit- held that the language of
that oath was consistent with the concept of dual
nationality. The oath taken by Meretsky, on the
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Alchougn tne evidence L5 compelling that appellant
lntended to relinquish uis United States nationality, we must
determime whether he acted knowingly and intelligently when he
obtained naturalization and made an affirmation of allegiance to
" Queen Elizabeth the Second, renouncing all other allegiance. He
was then 52 years of age, evidently well-educated and
experienced. He acknowledged in the citizenship guestionnairs
he completed in March 1986 that he was aware he might lose his
United States nationality 1f ne became an Australian citizen,
but decided that acquirina that citizenship was worth- the risk.
In these circumstances, it 1is clear that appellant's application
for and acceptance of Australian citizenship was a deliberate,
thought-out acet.

Finally, we must determine whether there are any factors
that would cast such doubt on appellant's specific intent as :to
warrant our concluding that more 1likely than not he did not
intend to relinquish his United States nationality. Careful
scrutiny ot the evidence betore us reveals none. :

There is no evidence that before or after ne became an
Australian citizen appellant made any statement or took any
action that manifested an intent to retain :United States
citizenship. At no time did he register himself or nis daughter
as a Uniteda States citizen. 4e did not apply to renew his
United States passport after 1t expired 1n 1980. On the
contrary, he obtained an Australian passport. In 1986, for the
first time in the eleven years appellant had lived in Austral:.:a
he communicated with the United States authorities - to obtain 1
non-immigrant visa in his Australian passoort.

Appellant deni2s, however, that he became naturalized
Jith tne intentcion of relinguishing - his United Stares
‘nationality. Tne declaration of allegiance he made "did not
necessarily exclude my maintenance of another alleagiance. The
concept of dual nationality 1s well established in international
law and I am sufficiently informed about it to have been
conscious at the time I was being naturalised that the law
allowed scope for such arrangements.’ He dismisses the
significance of the renunciatory statement he mnade upon being
granted Australian citcizenship with the following rationale.

8/ cont'd.

other hand, explicitly renounced fidelity to any
other governments.
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.I d1d not take an oatn of renuncia-
tion. What 1s at i1ssue here 1s 3an oath
of allegirance wnich i1ncorporated some
words which had no express meaning to ne

s e other than that I would bear allegirance
to Her Majesty Queen Elizaveth II and
closely opserve the laws of Australia
and fulfill my duties as an Australian
citizen, I was of the view that the
reauncration element referred to anti-
Australian attitudes of any kind. I
have not regarded myself as having a
counter allegiance to Australia.

I dispute that the meaning of the
words winich I swore when I became
naturalised should be taken at their
tace value. The law and the
authorities on ny reading clearly
indtcate that the Department of
State 1is bound to take into

account the suobjective factors such
as I may establis: hy the prepon-
derance of evidence. My situation
was that T was in a friendly
country and that Lt was not ever

my intention to relinquish nmy US
citizenship. The fact that I
renounced all other allegirances

per se meant that 1 renounced

any allegiance 1n my nind whica
“ouid be counter or alien to thac
whica I would hold i1n zhe federal
system of Australia.

If, as nhe appears to do, appellant argues that the 155.
of his ilantent to relinquish United States nationality shoula
determnined by what he says his state of mind was when he pecir-
an Australian citizen, his posiLtiOn has no support 1n law. -
1s settled that the intentions of the mind can only be fatno-:
by outward manifestations - a persons's words and ord>. .
conduct. What he says nls state of mind was seven years ear!l.--
has no probative value, absent at least some contemporary orc.
words or conduct expressing an intent to retain United Sta-
citizensnip. Appellant gave what the Australian authori-.-
were entitled to consider a oinding undertaking to transfer
allegiance to Australia. The legal consequences of making =. ™
an affirmation were formulated as follows by the Court =
Appeals in Richards v. Secretary of State, supra:

Whenever a citizen has freely and knowingly
cnosen to renounce nis United States cCiti-
zenship, his desire to retain his citizenship
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has been outwetraned by nis reason;s for
performing an act inconsistent with that

citizenship. If 2 ¢itizen makes that choiace
and carries it out, the choice must he given
- . - effect.”

752 F.24d at 1421-1422.

Surveying the totality of tine evidence 1ia this case, we
are of the opinion that the Department nas carried iLts burden of
proving by a preponderance of the evidence that appellant

intended to relingquish his United States nationality when Aae
obtained naturalization in Australia upon his own application.

v

Unon consideration of the foregoing, we hereby affirm the
Departnent's determination that aprellant expatriatced himsalf.

- Alan G. James, Chairman

Warren E. Hewitt, Member

Gerald A. Rosen, Member
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