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7ne doard or' Appellate Review, rn a decrsron renderecr on 
A ? c L ~  19, 1388, reversed tne admrnrstratrve deterarnatrorl , ~ d d t !  
o y  tne Department of State on August 14, 1986, that appellant, 
Y H C J  expatrrated r-irrnself on ; fay 12, 1370, ilnclsr 
tne provlslons of sectron 349(a)(1) of the Innrgratron 3nd 
tJatronai~ty Act, ~y ootalnrng natclra~rzatron rn Poland ilpon : i r ;  
own applrcatron. L/ We co~~clclcied that tile 3epartnent nad nor, 
satrsfred ~ t s  ourZen of provli~g ~y a preponderance of t.~e 
evrdence that trie expatriatrng act was performed wrth tne 
necessary intent to relinquish citlzensnip. - Vance v. Terrazas, 
444 U.S. 252 (1980); Afroyim v. dusk, 387 U.S. 253 (1967). 

On May 23, 1988, the Department noved for reconsideration 
of tine Board's decision, pursuant to 22 CFR 7.10, on the ground 
that a preponderance of all the evidence Ln tne record supports 
a finding of loss of nat~onality. In partrcular, it is stated, 
that tile Board failed to give proper weight to appellant'; 
"statements and actions completed in 1985" tnereby "disregardrnq 

1/ _In 1970 wnen appellant obtalned Polisrl citrzenship, sectlon - 
349(a)(1) of the Immigration and Natronal~ty Act, 8 U.S.C. ~ 4 d i ,  
read in pertinent part as follows: 

Sec. 349. ( a )  From and after the eft'ectlve date of t215 

Act a person wi10 rs a natronal of tne Unrted Statls 
whether by ~ i r t h  or natural.rzatror1, shall Lose : I L S  

nationality by -- 
(1) obtaining naturalization in a forergn 

state upon his own application, ... 
Pub. L. 99-653, (Nov. 14, 1986), 100 Stat. 3655, amended 

subsection (a) of section 349 by inserting "voluntarrli. 
performing any of the following acts rrith tne intentlon of 
relinquishrng United States natronality:" after "shall iose . I :S 

nationality bya. 



the appsllant's i~ish to relinquish his citizenship." In tnat 
connectron, the Department attached to its aotion r o c  
reconsideration a copy of a declassified secret teiegram of the 
American Embassy at Narsaw, Polarld, dated June 16, 1986, 
regarding certain statements appellant purportedly nade when 
applying for a visa to tne United States, and a video cassetca 
of appellant's appearance on December 9, 1986, on a television 
program entitled "1986*, "to demonstrate his overall attitude." 

It is clear from Vance v. Terrazas, supra, and Afroyin v. 
Rusk, supra, that a person's b~ill or intent to relinquish - 
citizenship is determined as of the tlme the act of expatriation 
was performed and as ascertained fro~n his words and conduct. In 
the instant case, it is tne Department's ourden to prove that 
appellant's naturalization in Poland on i4ay 12, 1970, was 
accompanied by an intent to relinquish nis United States 
citizenship. The record betore us did not support such a 
finding. 

de consider tile declassified secret telegram and video 
cassette, attached to the notion for reconsideration, to be 
inadmissible. T h ~ s  materral was available to tne Department 
pridr to the subrnlssion of the Department's case record to t:le 
aoard in 1987, and could have been included in the case record. 
The telegram and video cassette can scarcely De considered newly 
discovered evidence, tnat could no.t, uy the use of due 
diligence, have been discovered prior to the nearing on tne  
appeal. idoreover, it is readily apparent from the nature of tne 
telegram and the video cassette that the material adds littie o i  
substantive value, if any, to tile record of proceedings before 
the aoard on the question of appellant's intent to relinquish 
citizenship at the time he acquired Polish nationality in 1970. 

The Department also oelieves that tne aoard 
misapprehended the law. The Board, it is said, "appears to be 
applying a more stringent standard than that which is required 
by applicable case law' to prove intent to relinquish United 
States citizenship. We see no basis for that assertion. Vance 
v. Terrazas, supra, requires that in proving expatriation, an 
expatriating act and an intent to relinquish citizenship be 
established by a preponderance of the evidence. As the Suprerne 
Court stated therein, this is a heavy burden that the government 
must carry. The trier of fact, the court also pointed out, must 
in the end conclude, based on all the evidence, that the 
government nas satisfied its burden of proof that the 
expattiatinq act vas performed wit;? the necessary intent to 
relinquish citizenship. 
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3aving examined carefully tne Department's notron f o r  
teconsideration, we are of tne view tnat the notLon does no: 
raise any facts o r  points of L a w  that tfle Board nas averlooked 
or  nisapprenended in reaching its decrsion, or any new matters 
tnat ~ o u l d  warrant teconsideration of  its decision of A p r r L  L3, 
1988. 

Accordingly, the Departnent's notion for ceconsidecst~sr~ 
is denied. 
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