
June 22,  1989 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: F.. J .  . H  ,111 

The Department of State made a determination on June 21, 
1988 that F J H , I11 expatriated himself on January 
23, 1975 under the provisions of section 349(a) (1) of the 
Immigration and Nationality Act by obtaining naturalization in 
Canada upon his own application. 1/ Through counsel H filed 
a timely appeal from the ~epartment's determination of loss of 
his nationality. 

The sole issue to be determined is whether appellant 
intended to relinquish his United States nationality when he 
obtained naturalization in Canada. For the reasons given below, 
we conclude that appellant so intended. Accordingly, we will 
affirm the Department's holding that appellant expatriated 
himself . 

Appellant, F J H 111, upon his birth in = 
, New Jersey on became a citizen of the 
United States. He registered for selective service at age 18. 
In 1967 he graduated from Rutgers University with a B.Sc. degree 
in electrical engineering. On May 4, 1968 he married a United 
States ctizen, and moved with her to Canada, allegedly in 
protest against U.S. military service. Appellant was granted 
landed immigrant status in Canada in July 1968. In September 
1969 he received an order to report for a United States armed 
forces physical examination but did not comply. In June 1973 he 
obtained a United States passport from the Consulate General at 
Toronto. 

1/ In 1975 section 349(a)(1) of the Immigration and Nationality - 
Act, 8 U.S,C, 1481(a)(l), read in pertinent part as follows: 

Sec. 349. (a) From and after the effective date of this 
Act a person who is a national of the United States 
whether by birth or naturalization, shall lose his 
nationality by -- 

(1) obtaining naturalization in a 
foreign state upon his own application,... 

Pub. L. 99-653, 100 Stat. 3655 (1986), amended subsection 
(a) of section 349 by inserting "voluntarily performing any of 
the following acts with the intention of relinquishing United 
States nationality:" after "shall lose his nationality by". 



I n  July 1973 while crossing from Canada i n t o  the United 
S t a t e s  appel lant  was a r r e s t e d .  He was convicted i n  the U . S .  
D i s t r i c t  Court f o r  the  D i s t r i c t  of New Jersey i n  November 1973 
of v io la t ing  the  Selec t ive  Service Act and placed on probation 
f o r  a  period of three  years .  He was, however, granted 
permission t o  re turn  t o  Canada t o  f i n i s h  h i s  s tud ies  for  a  
mas te r ' s  degree and t o  t r ave l  f r e e l y  across  the border. I n  
e a r l y  1974 appel lant  and h i s  wife were divorced. Later t h a t  
year he applied t o  be natural ized i n  Canada. In December he 
received a  M.Sc. degree from the University of Toronto and began 
study for  a  doctorate  a t  McMaster University.  Appellant was 
granted a  c e r t i f i c a t e  of Canadian c i t i z e n s h i p  on January 23, 
1 9 7 5  a t  which time he made the following oath of a l leg iance:  

I swear t h a t  I w i l l  be f a i t h f u l  and 
bear t r u e  a l leg iance  t o  Her Majesty 
Queen Elizabeth the  Second, her  Heirs 
and Successors, according t o  law, and 
tha t  I w i l l  f a i t h f u l l y  observe the 
laws of Canada and f u l f i l  my d u t i e s  
a s  a  Canadian c i t i z e n ,  So he lp  me God. 

Both before and a f t e r  he obtained na tu ra l i za t ion  i n  
Canada appel lan t  a l legedly  had no d i f f i c u l t y  i n  crossing t h e  
border from Canada i n t o  the  United S ta tes .  In the  summer of 
1975, however, he s t a t e s  he was stopped and asked for  proof t h a t  
he was a  United S t a t e s  c i t i z e n .  Unable t o  produce s a t i s f a c t o r y  
evidence of c i t i z e n s h i p ,  he was denied en t ry .  Appellant s t a t e s  
t h a t  he l a t e r  inquired of the  Immigration and Natural izat ion 
Service (INS) i n  Buffalo how he might ensure t h a t  he would be 
ab le  t o  en ter  the  United S t a t e s .  According t o  appe l l an t ,  the 
INS advised him t o  f i l l  out  form 1-191, "Application f o r  Advance 
Permission t o  Return t o  Unrelinquished Domicile." Appellant 
completed and f i l e d  the  form i n  August 1976. I n  i t  he asked the 
Attorney General for  permission t o  r e tu rn  t o  the  United S t a t e s  
under the  au thor i ty  of sec t ion  212(c)  of the Immigration and 
National i ty  Act. - 2/  In  the  form, appel lan t  declared 

2/ Section 212(c) of t h e  Immigration and Nat ional i ty  Act, 8 - 
U.S.C. 1182(c) ,  provides i n  pe r t inen t  p a r t  a s  follows: 

Sec. 212,  ( a )  Except a s  otherwise provided i n  
t h i s  Act, 27/ the  following c l a s s e s  of a l i e n s  
s h a l l  be excluded from admission i n t o  t h e  
United S t a t e s :  

(c) Aliens lawful ly admitted fo r  per- 
manent residence who temporarily 



i n t e r  a l i a  t h a t  he was a  ci:..izen of Canada; was born i n  the  
United S ta tes  where he had l ived  u n t i l  1968 when he went t o  
Canada; and f o r  the past  seven years had l ived  i n  Canada. Since 
t h e  form required t h a t  the appl icant  s t a t e  any reasons he 
believed he might be inadmissible,  appel lant  appended a  
statement explaining t h a t  he wanted t o  be able  t o  re turn  t o  the 
United S ta tes  t o  v i s i t  h i s  parents  and son: and t h a t  he had been 
convicted of d r a f t  evasion and placed on probation, but i n  
November 1975 had been discharged from probation. Appellant 
concluded by s t a t i n g  t h a t :  " I  may now be inadmissible,  a s  a f t e r  
becoming a  Canadian c i t i z e n  (Jan .  23, 7 5 ) . "  

Around the  time appel lant  submitted form 1-191 t o  the  INS 
i n  Buffalo, h i s  a t torney  a t  h i s  request  wrote t o  the same INS 
o f f i c e :  

We a re  and have been for  a  number of 
years a t torneys  f o r  the above-named 
who i s  now a  Canadian c i t i z e n  a f t e r  
having taken up residence i n  Canada 
and s a t i s f a c t o r i l y  completed the  
terms and condit ions of sentence fo r  
v io la t ion  of the  Selec t ive  Service 
Act. See copy of Discharge Order 
dated November 3 ,  1975, a t tached.  

Mr. H has recent ly  encountered 
d i f f i c u l t i e s  i n  being able  t o  en te r  
t h i s  country t o  v i s i t  h i s  family. We 
would very much apprec ia te  your 
providing u s  with a  d e f i n i t i v e  s t a t e -  
ment supported by reference t o  and 
copies of a l l  pe r t inen t  r u l e s  and 
regula t ions  a s  t o  h i s  s t a t u s  and h i s  

2/ ( c o n t ' d . )  - 
proceeded abroad vo lun ta r i ly  and not 
under an order of depor ta t ion ,  and who 
a r e  re turn ing  t o  a  lawful unre l in-  
quished domicile of seven consecutive 
years ,  may be admitted i n  the  
d i s c r e t i o n  of the  Attorney General 
without regard t o  the  provis ions of 
paragraph (1) through ( 2 5 )  and 
paragraphs ( 3 )  and (31)  of sub- 
sec t ion  ( a ) .  

2 7 / [ ~ o o t n o t e  omitted.  1 - 



rights. We wc,l2 appreciate your 
doing this in conjunction with your 
review of an application which you 
now have pending from him for 
permission to visit in this country. 

By letter dated March 16, 1977, an INS official informed 
appellant that: 

On January 21, 1977 President 
Carter granted complete and un- 
conditional pardon to all who may 
have committed any offense between 
August 4, 1964 and March 28, 1973 
in violation of the military Selective 
Service Act. 

Your application for consideration 
under 212(c) of the Immigration and 
Nationality Act is no longer 
necessary for readmission to the 
United States. 

The record does not indicate whether the INS responded to 
appellant's attorney's letter requesting clarification of his 
clients status. 

Appellant continued to live, work and study in Canada. 
In 1978 he married a citizen of Trinidad and Tobago. Two 
children were born of that marriage. When his United States 
passport expired in 1978, appellant allegedly went to the 
Consulate General at Toronto to renew it. During oral argument, 
appellant stated that he could not remember the details of his 
conversation with the person who dealt with him, "but I did 
mention that I had a Canadian one [it appears he obtained one in 
19761 and I was told I could [not] have two passports and I 
believed them. I wonder why now. But I let the U.S. passport 
lapse, and from then on I just renewed the, Canadian one. " - 3/ 

Appellant received a doctorate in geology from McMaster 
University in 1982. Two years later in 1984 he 
accepted a temporary appointment at California State College, 

3/ Transcript of hearing in the Matter of F - J - H ,  
111. Board of Appellate Review, March 1, 1989 (hereafter - 
referred to as "TR"). TR 48. 

Appellant renewed his Canadian passport in 1981 and 1986. 



Bakersfield, California. Allegedly for reasons of expediency 
(he says the INS told him he could enter the United States more 
quickly on an H-1 visa - temporary worker of distinguished merit 
and ability - than if he tried to document his U.S. 
citizenship), he entered the United States in November 1984 on 
an H-1 visa. HIS wife and children entered on H-4 visas (spouse 
and children of an alien classified as H-1). Appellant worked 
at the College until August 1985. In October 1985 he was hired 
by the Colorado Department of Health, Air Pollution Control 
Division. Change of employers necessitated further dealings 
with INS to obtain authorization to remain in the United 
States. It appears that appellant and the Colorado Department 
of Health filed forms to request authority for appellant to take 
up permanent employment, but for reasons that are not entirely 
clear or pertinent to our disposition of the case, permission 
was not granted. The INS in Denver informed appellant on April 
3, 1986 that his application for an extension of temporary stay 
in the United States had been denied. He was granted voluntary 
departure by May 3, 1986. After receiving the foregoing 
information, appellant visited the INS office. "I said, " 
appellant stated at the hearing, "'Well, all I was trying to do 
is what you people told me to do, and then I did what you told 
me to do again. And then, you know, I tried it one more time. 
What should I actually do?' And they told me: 'Probably the 
best thing for you to do is to take out - get a green card.'" 4/ - 

Shortly afterwards appellant retained his present counsel 
who suggested that the best course of action would be to obtain 
a determination of his citizenship status. Against the 
possibility of an adverse -determination of citizenship, 
appellant's parents filed a petition for a fourth preference 
visa for him and his family in July 1986. After the petition 
was approved, INS forwarded it to the Consulate General at 
Toronto. The Consulate General then informed appellant, who was 
then still living in Colorado and working for the Colorado 
Department of Health, by letter dated September 25, 1986, that: 
"Before any processing can be initiated on your immigrant visa 
application, you are required to contact U.S. Immigration 
Service and have your citizenship adjudicated with them, and 
have them notify this office of their findings." It does not 
appear that appellant discussed his citizenship status with the 
INS. Rather, in September 1987, he applied for a United States 
passport in Denver. Since appellant's application raised the 
issue of his citizenship status the passport agency concerned 
referred his application to the State Department for decision. 
At the Department's request, appellant completed two 



quest ionnaires  t o  f a c i l i  t a t i  determination of h i s  c i t i z e n s h i p  
s t a t u s  and returned them t o  the  Department i n  e a r l y  1988. The 
Department completed i t s  review of  a p p e l l a n t ' s  case i n  May, and 
informed the  Consulate General i n  Toronto t h a t  i t  had concluded, 
on the bas i s  of a p p e l l a n t ' s  proven conduct s ince  h i s  
na tu ra l i za t ion  i n  Canada, t h a t  he intended t o  expa t r i a t e  himself 
when he obtained Canadian c i t i zensh ip .  Accordingly, i t  
ins t ruc ted  the  Consulate t o  execute a  c e r t i f i c a t e  of l o s s  of 
n a t i o n a l i t y  ( C L N )  i n  a p p e l l a n t ' s  name and t o  inform the 
Department whether the  Consulate General agreed with the 
Department's conclusion. 5/ The Department added t h a t  i t  had 
informed the  S e a t t l e  passport  Agency t h a t  a p p e l l a n t ' s  passport  
app l i ca t ion  was denied. 

On June 10, 1988, an o f f i c e r  of the Consulate General a t  
Toronto executed a  CLN i n  a p p e l l a n t ' s  name. Therein the o f f i c e r  
c e r t i f i e d  t h a t  appel lant  acquired United S t a t e s  n a t i o n a l i t y  by 
v i r t u e  of h i s  b i r t h  the re in ;  t h a t  he obtained n a t u r a l i z a t i o n  i n  
Canada upon h i s  own appl ica t ion;  and t h a t  he thereby expat r ia ted  
himself under the  provis ions of sec t ion  349(a) (1) of the 
Immigration and National i ty  Act. The Consulate General 
forwarded the  CLN t o  the Department. Attached t o  and made p a r t  
of the  CLN was one document: a  statement from the  Canadian 
a u t h o r i t i e s  a t t e s t i n g  t o  a p p e l l a n t ' s  na tu ra l i za t ion .  The 
consular o f f i c e r  a l s o  submi t t t e d  an opinion agreeing with t h e  
Department's conclusion t h a t  appel lan t  expat r ia ted  himself.  

The Department approved t h e  c e r t i f i c a t e  on June 21, 1988, 
approval being an adminis t ra t ive  determination of l o s s  of 

5/  Section 358 of t h e  Immigration and National i ty  Act, 8  U.S .C .  - 
1501, reads a s  follows: 

Sec. 358. Whenever a  diplomatic or consular 
o f f i c e r  of the United S t a t e s  has  reason t o  be l ieve  
t h a t  a  person while i n  a  fore ign  s t a t e  has l o s t  
h i s  United S t a t e s  n a t i o n a l i t y  under any provi s ion  
of chapter 3 of t h i s  t i t l e ,  or under any provi- 
s ion  of chapter I V  of the  Nat ional i ty  Act of 1940, 
a s  amended, he s h a l l  c e r t i f y  t h e  f a c t s  upon which 
such be l i e f  i s  based t o  the  Department of S t a t e ,  
i n  wr i t ing ,  under regula t ions  prescr ibed by the  
Secretary of S ta te .  I f  the repor t  of the d ip lo-  
matic or consular o f f i c e r  i s  approved by the  
Secretary of S t a t e ,  a  copy of the c e r t i f i c a t e  
s h a l l  be forwarded t o  t h e  Attorney General, for  
h i s  information, and the diplomatic  or  consular 
of £ i c e  i n  which the  r epor t  was made s h a l l  be 
d i rec ted  t o  forward a  copy of the  c e r t i f i c a t e  
t o  t h e  person t o  whom i t  r e l a t e s .  



nationality which may be appealed to this Board. 22 CFR 
7.3(a). An appeal was entered through counsel in September 
1988. Oral argument was heard on March 1, 1989. 

Section 349(a)(1) of the Immigration and Nationality Act 
prescribes that a national of the United States shall lose his 
nationality by voluntarily obtaining naturalization in a foreign 
state upon his own application with the intention of 
relinquishing United States nationality. 6/ - 

The record establishes that appellant H duly obtained 
naturalization in Canada upon his own application, and thus 
brought himself within the ambit of the relevant provisions of 
the statute. Furthermore, appellant concedes that he obtained 
naturalization voluntarily. Thus, the sole issue to be 
determined is whether he intended to relinquish United States 
nationality when he acquired Canadian citizenship. 

Intent to relinquish citizenship is an issue that the 
government has the burden to prove. Vance v. Terrazas, 444 U.S. 
252, 262 (1980). Intent may be proved by a person's words or 
found as a fair inference from proven conduct. Id. at 260. The 
standard of proof is a preponderance of the evidence. Id. at 
267. Proof by a preponderance means that the governmen~must 
show that it was more probable than not that appellant intended 
to forfeit his United States nationality when he acquired 
Canadian citizenship. 7/ The intent the government must prove 
is the party's intent at the time the expatriative act was 
performed. Terrazas v. Haig, 653 F.2d 285, 288 (7th Cir. 1981). 

6/ Text note 1 supra. - 
7/ - "The most acceptable meaning to be given to 

the expression, proof by a preponderance, 
seems to be proof which leads the jury to 
find that the existence of the contested 
fact is more probable than its non- 
existence. 12/ Thus the preponderance 
of evidence becomes the trier's belief in 
the preponderance of probability." 
McCormick on Evidence (3rd ed. ) ,  Section 339. 

 footnote omitted] - 



The Department concedes in its brief that the 
contemporary evidence will not support a holding that he 
intended to relinquish United States nationality, but contends 
that appellant's words and conduct after naturalization "clearly 
show an intent to relinquish his U.S. citizenship." 
Specifically, the brief makes the following argument for a 
finding that appellant intended to forfeit his citizenship: 

... Appellant now claims he did not intend 
to relinquish his citizenship when he 
became a Canadian. Yet, only a year and 
a half after that event -- while he still 
possessed a U.S. passport -- he chose to be 
regarded as an alien. Identifying himself 
in an application form as a Canadian 
citizen -- and without reference to any 
possible claim to American citizenship -- 
he sought permission to enter the U.S. 
as a [sic] alien, pursuant to Section 
212(c) of the Immigration and Nation- 
ality Act. 81 Coming so close on the 
heels of his-naturalization, this 
application, we believe, can fairly 
be held to reflect on his intent at the 
time of naturalization. And, Mr. 
H 's subsequent entries into the 
U.S. eight and ten years later on 
non-immigrant visas, where he again 
had to hold himself out to be an 
alien 91, show a continued and 
sustainGd intent on his part to 
repudiate U.S. citizenship. 101 

It was not until over ten years 
after F H became natura- 
lized as a Canadian and during which 
time he entered the U.S. as an alien, 
that he expressed interest in a 
claim to U. S. citizenship. Appellant 
has not explained why -- if he 
believed he was a dual national -- he 
held himself out as an alien for 
such an extended period of time. In 
our view, it is significant that when 
he finally expressed interest in 
establishing a claim to U.S. citi- 
zenship, his circumstancs had changed 
and he had been offered continued 
employment in the United States. 
Then, having been denied a request 
for extention [sic] of stay as an 
alien, his only recourse was to seek 
to stay as a U.S. citizen. In sum, it 



i s  o u r  view t h a t  F H had shown 
a  c l e a r  i n t e n t  t o  abandon h i s  U.S. 
c i t i z e n s h i p  and t h a t  i t  was o n l y  a  
change i n  c i r c u m s t a n c e s  some t e n  y e a r s  
l a t e r  t h a t  prompted him t o  r e v e r s e  t h a t  
d e c i  s i o n .  

8/ W e  n o t e  i n  t h i s  c o n n e c t i o n  t h a t  t h e  
Immigra t ion  and N a t u r a l i z a t i o n  S e r v i c e  
h a s  p r i m a r y  a u t h o r i t y  t o  d e t e r m i n e  t h e  
c i t i z e n s h i p  o f  p e r s o n s  i n  t h e  U.S., 
r e g a r d l e s s  o f  where t h e y  were b o r n ,  
8 U.S.C. 1103 .  

9/ A n a t i o n a l  o f  t h e  Un i t ed  S t a t e s  may - 
n o t  be i s s u e d  a  v i s a  or o t h e r  documen- 
t a t i o n  a s  a n  a l i e n  f o r  e n t r y  i n t o  t h e  
U.S. 22 CFR 41.3.  

1 0 /  A p p e l l a n t  s u g g e s t s  t h a t  h e  chose t o  - 
e n t e r  the U. S. on non-immigrant v i s a s  
b e c a u s e  t h i s  would be f a s t e r  t h e n  [s ic]  
r e - e s t a b l i s h i n g  documen ta t ion  as a U.S. 
c i t i z e n .  I f  i n d e e d  t h i s  was h i s  r ea son-  
i n g ,  i t  d o e s  n o t  e x p l a i n  why h e  d i d  n o t  
o t h e r w i s e  a t t e m p t  t o  c l a r i f y  h i s  c i t i z e n -  
s h i p  s t a t u s ,  p a r t i c u l a r l y  s i n c e  h e  was 
aware  o f  t h e  INS d e t e r m i n a t i o n  i n  t h i s  
r e g a r d  a s  e a r l y  a s  1976. 

Be fo re  p r o c e e d i n g ,  w e  must c o n s i d e r  t h e  c o n t e n t i o n  of  
a p p e l l a n t ' s  c o u n s e l  t h a t  i t  would be imprope r  f o r  t h e  Board t o  
r e c e i v e  e v i d e n c e  s u b m i t t e d  b y  t h e  Department  t h a t  w a s  n o t  
a t t a c h e d  t o  or i n c o r p o r a t e d  b y  r e f e r e n c e  i n  t h e  c e r t i f i c a t e  o f  
loss  o f  n a t i o n a l i t y  t h a t  was e x e c u t e d  and  approved  i n  
a p p e l l a n t ' s  name. 

The Department  d o e s  n o t  h a v e  t h e  r i g h t ,  c o u n s e l  a s s e r t s ,  
t o  d e v e l o p  and  c o n s i d e r  e v i d e n c e  c o n c e r n i n g  t h e  a p p e l l a n t ' s  
words and  conduc t  s u b s e q u e n t  t o  t h e  t i m e  h e  o b t a i n e d  
n a t u r a l i z a t i o n  i n  Canada. "The Department  h a d  i t s  o p p o r t u n i t y  
t o  d e v e l o p  t h e  r e c o r d  and  c a n n o t  d o  so a t  t h e  p r e s e n t  t i m e , "  
c o u n s e l  s t a t e s ,  c i t i n g  22  CFR 50.41 ( a )  and ( b ) .  C o n t i n u i n g ,  
c o u n s e l  m a i n t a i n s  t h a t  s i n c e  t h e  o n l y  e v i d e n c e  c i t e d  i n  and 
a t t a c h e d  t o  t h e  CLN was a  s t a t e m e n t  o f  t h e  Canadian  a u t h o r i t i e s  
c o n f i r m i n g  a p p e l l a n t ' s  n a t u r a l i z a t i o n  -- e v i d e n c e  t h a t  s t a n d i n g  
a l o n e  w i l l  n o t  s u p p o r t  a h o l d i n g  o f  loss o f  n a t i o n a l i t y  -- t h e  
Board s h o u l d  s u s t a i n  t h e  a p p e a l  on  t h e  g r o u n d s  t h a t  t h e  
Department h a s  f a i l e d  t o  meet i t s  s t a t u t o r y  bu rden  o f  p r o o f .  



We consider counsel ' u  argument t o  be w i  thout meri t  . 
Section 358 of the  Immigration and National i ty  Act ( t e x t  

note 5 supra) provides i n  pe r t inen t  pa r t  t h a t  i f  a  consular 
o f f i c e r  has reason t o  be l ieve  t h a t  a  nat ional  of the United 
S t a t e s  l o s t  h i s  n a t i o n a l i t y  by performing an expa t r i a t ive  a c t  i n  
a  foreign s t a t e ,  he " sha l l  c e r t i f y  the  f a c t s  upon which such a  
be l i e f  i s  based t o  the Department of S ta te . .  .." 22  CFR 50.41(a) 
i s  e s s e n t i a l l y  r e i t e r a t i v e  of the  provisions of sec t ion  358. 22  
CFR 50.41(b) provides t h a t :  

( b )  I f  t he  diplomatic or consular o f f i c e r  
determines t h a t  any document containing 
information re levant  t o  the  statements i n  
the c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  
should not be at tached t o  the  c e r t i f i c a t e ,  
he may summarize the  pe r t inen t  information 
i n  the  appropriate  sec t ion  of the  c e r t i -  
f i c a t e  and send the  documents together  
with the  c e r t i f i c a t e  t o  the  Department. 

P la in ly ,  the s t a t u t e  does not prescr ibe  how a  consular 
o f f i c e r  s h a l l  assemble and t ransmit  the  f a c t s  upon which he 
bases h i s  b e l i e f  t h a t  a  United S t a t e s  na t ional  has l o s t  h i s  
n a t i o n a l i t y .  And federa l  regula t ions  allow the  o f f i c e r  
d i s c r e t i o n  t o  a t t a c h  re levant  documents t o  the  CLN or  t o  
summarize them on the  CLN. We a r e  not of t h e  view, however, 
t h a t  the regula t ions  mandate t h a t  the Board, i n  e f f e c t ,  throw 
out  a  CLN simply because a  consular o f f i c e r  c i t e d  i n  and 
at tached t o  the  CLN only one document which alone i s  
i n s u f f i c i e n t  t o  support a  f inding of i n t e n t  t o  re l inquish  United 
S t a t e s  n a t i o n a l i t y .  A common sense reading of the law and the  
regula t ions  leads one t o  the  conclusion t h a t  the  i n t e n t  of the  
s t a t u t e  and regula t ions  i s  simply t o  ensure t h a t  a  consular 
o f f i c e r  s h a l l  review a l l  t he  re levant  information regarding 
performance of an e x p a t r i a t i v e  a c t  and submit t h a t  information 
t o  t h e  Department t o  ad judica te .  

Here t h e  consular o f f i c e r  complied with the  p resc r ip t ion  
of the  s t a t u t e .  The record shows t h a t  the  consular o f f i c e r  had 
a v a i l a b l e  and presumptively reviewed the  e n t i r e  record ( i t  was 
sent  t o  Toronto by the  Department) before she executed the CLN 
and d ra f t ed  t h e  memorandum s e t t i n g  f o r t h  why she believed 
appel lan t  H expa t r i a t ed  himself .  So does i t  matter t h a t  the  
o f f i c e r  c i t e d  i n  and at tached t o  t h e  CLN only one document of 
many t h a t  c o n s t i t u t e  the  record? Appellant has i n  no way been 
prejudiced by t h e  format or lack of format t h e  consular o f f i c e r  
used t o  submit t h e  CLN t o  the Department. Appellant knew of the 
contents  of v i r t u a l l y  every item i n  the  record t h a t  was before 
the Department; indeed he himself made many of the submissions 
t h a t  form t h e  record. And p l a i n l y  the  Department complied with 
the mandate of Vance v. Terrazas,  supra t o  consider a l l  the 
ava i l ab le  evidence i n  determining whether H intended t o  



r e l inqu i sh  h i s  United S t a t e s  n a t i o n a l i t y  when he obtained 
na tu ra l i za t ion  i n  Canada. Furthermore, appel lan t  had the  r i g h t ,  
upon demand, t o  receive from the Department a  copy of the e n t i r e  
record so t h a t  he might prepare and argue h i s  appeal. 

Appel lant ' s  request  t h a t  the Department's evidence be 
excluded i s  denied. We w i l l  therefore  proceed t o  evaluate  the 
evidence t o  determine whether the Department has s a t i s f i e d  i t s  
burden of proof. 

A s  the  Department notes ,  the  contemporary evidence of 
a p p e l l a n t ' s  s t a t e  of mind i n  1975 i s  l imi ted .  I t  c o n s i s t s  
s o l e l y  of the  f a c t  t h a t  he made an oath of a l l eg iance  t o  Queen 
Elizabeth the Second and was granted a  c e r t i f i c a t e  of Canadian 
c i t i z e n s h i p .  Obtaining na tu ra l i za t ion  i n  a  foreign s t a t e ,  l i k e  
the  other  enumerated s t a t u t o r y  expa t r i a t ing  a c t s ,  may be 
persuasive evidence of an i n t e n t  t o  re l inquish  c i t i z e n s h i p ,  but 
i t  i s  no more than t h a t ;  i t  i s  not conclusive on the  i s s u e  of 
i n t e n t .  Vance v. Terrazas,  s u  r a ,  a t  261, c i t i n g  Nishikawa v. 
Dulles, 356 U.S. 129, 139 (1958 -9- (Black, J. concurring.)  The 
d i r e c t  evidence i n  t h i s  case thus i s  p l a i n l y  i n s u f f i c i e n t  t o  
support a  f inding  tha t  appel lan t  intended t o  r e l inqu i sh  h i s  
United S t a t e s  c i t i z e n s h i p  when he became a  Canadian c i t i z e n .  - 8/  

A s  i s  customary i n  such cases ,  we m u s t  therefore  examine 
t h e  c i rcumstant ia l  evidence t o  determine whether i t  may e s t a b l i s h  

8/ Appellant suggests t h a t  the re  i s  contemporary evidence t h a t  
he lacked the r e q u i s i t e  i n t e n t  i n  1975. A t  the  hearing, he 
introduced the  statement,  dated February 24 ,  1989, of a  c e r t a i n  
G N , a  Canadian c i t i z e n  and employee of the University 
of  Toronto i n  the  1970's,  who repor tedly  befriended a  number of 
o ther  d r a f t  evaders. N s t a t e d  t h a t  appel lan t  had expressed 
t o  him concern about the  wording of the  Canadian oath of 
a l leg iance .  " [ H l e  was assured by me and o the r s  t h a t  taking the 
oath would not e f f e c t  [ s i c ]  h i s  s t a t u s  a s  a  US c i t i z e n .  I 
be l ieve  he confirmed t h i s  with the US Consulate i n  Toronto, He 
d e f i n i t e l y  has no in ten t ion  of re l inquish ing  US c i t i z e n s h i p  ...." 

Appellant a l s o  contends t h a t  h i s  lack of i n t e n t  t o  
r e l inqu i sh  c i t i z e n s h i p  i s  shown by t h e  i n q u i r i e s  he made a t  the  
Consulate General i n  Toronto about the  implicat ions of 
na tu ra l i za t ion  f o r  h i s  United S t a t e s  c i t i zensh ip .  
Unfortunately, he could not ,  he s a i d ,  ge t  a  d e f i n i t i v e  answer. 
A s  he put i t  a t  t h e  hearing: 

What I was hoping for  was something 
d e f i n i t i v e ,  somebody who could say, 'NO 



t h e  r e q u i s i t e  i n t e n t .  T e r r a z a s  v .  Haiq ,  s u p r a  a t  288. I n  t h i s  
case, t h e  c i r c u m s t a n t i a l  e v i d e n c e  to  be examined i s  a p p e l l a n t ' s  
p roven  conduc t  a f t e r  h e  o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada. The 
q u e s t i o n  t o  be answered i s  whe the r ,  a s  t h e  Department m a i n t a i n s ,  
h i s  c o n d u c t ,  more p r o b a b l y  t h a n  n o t ,  was t h a t  o f  a  p e r s o n  who 
e a r l i e r  i n t e n d e d  t o  f o r e f e i t  h i s  Un i t ed  S t a t e s  c i t i z e n s h i p  a t  
t h e  t i m e  h e  o b t a i n e d  t h e  c i t i z e n s h i p  o f  Canada. 

The r e c o r d  shows t h a t  from 1975 t o  1987 a p p e l l a n t  
c o n t i n u o u s l y  h e l d  h i m s e l f  o u t  a s  a  c i t i z e n  o f  Canada i n  d e a l i n g s  
w i t h  b o t h  Canadian  and Un i t ed  S t a t e s  o f f i c i a l s .  A s  w e  have  
s e e n ,  a p p e l l a n t  o b t a i n e d  t h r e e  Canadian  p a s s p o r t s ;  made a n  
i n e f f e c t u a l  a t t e m p t  t o  renew h i s  Un i t ed  S t a t e s  p a s s p o r t ;  h e l d  
h i m s e l f  o u t  t o  t h e  INS a s  a n  a l i e n  t h r e e  times: i n  1976 when h e  
comple ted  form 1-191 t o  r e - e n t e r  t h e  U n i t e d  S t a t e s ;  i n  1984 when 
he o b t a i n e d  a n  H-1 v i s a  and e n t e r e d  the Uni t ed  S t a t e s  on a  
Canad ian  p a s s p o r t ;  and  i n  1986 when h e  a t t e m p t e d  t o  renew or 
e x t e n d  h i s  H-1 v i s a  i n  t h e  Un i t ed  S t a t e s .  

A p p e l l a n t  d i s p u t e s  t h e  f o r e g o i n g  e v i d e n c e  b u t  w i t h  
e x p l a n a t i o n s  t h a t  l a c k  t h e  b e n e f i t  o f  p roo f  and r a i s e  a s  many 
q u e s t i o n s  as t h e y  answer .  

A p p e l l a n t ' s  f i r s t  c o n t e n t i o n  i s  t h a t  i n  1976 t h e  INS i n  
B u f f a l o  a d v i s e d  him t o  f i l e  a  form 1-191 a p p l i c a t i o n  t o  o b v i a t e  
p o s s i b l e  problems i n  e n t e r i n g  t h e  U n i t e d  S t a t e s .  There  i s  no 
c o r r o b o r a t i o n  i n  t h e  r e c o r d  t h a t  a p p e l l a n t  s o u g h t  a d v i c e  from 

8/ ( c o n t  ' d )  - 
prob lem '  or ' D o n ' t  d o  i t .  You w i l l  
lose your  c i t i z e n s h i p '  -- or wha teve r .  

And on  b a l a n c e  i t  was vague ,  b u t  on 
b a l a n c e  nobody c o u l d  s a y ,  'You w i l l  
lose i t  b e c a u s e  y o u ' l l  t a k e  t h i s  o a t h .  ' 
So I s a i d ,  ' O . K . '  I made a  d e c i s i o n  
a n d  d e c i d e d :  "Wel l ,  I ' l l  d o  t h i s . "  
TR 40. 

The f o r e g o i n g  " e v i d e n c e "  i s  o n l y  m a r g i n a l l y  p r o b a t i v e .  
There i s  no e v i d e n c e  o f  r e c o r d  t h a t  a p p e l l a n t  made i n q u i r i e s  
a b o u t  h i s  c i t i z e n s h i p  a t  t h e  C o n s u l a t e  G e n e r a l  b e f o r e  h e  
o b t a i n e d  n a t u r a l i z a t i o n .  N 's s t a t e m e n t ,  which i s  unsworn 
and  made f o u r t e e n  y e a r s  a f t e r  t h e  e v e n t ,  i s  too vague t o  
s u b s t a n t i a t e  a p p e l l a n t ' s  c l a i m  t h a t  he made p r i o r  i n q u i r i e s  
a b o u t  t h e  i m p l i c a t i o n s  o f  n a t u r a l i z a t i o n  and  mere ly  e x p r e s s e s  a n  
o p i n i o n  on t h e  i s s u e  whether  a p p e l l a n t  i n t e n d e d  a t  t h e  time h e  
o b t a i n e d  n a t u r a l i z a t i o n  t o  r e l i n q u i s h  U.S. c i t i z e n s h i p .  



the INS i n  Buffalo. But  i t  he d i d  so  and i f  he was advised t o  
f i l e  a  form 1-191, i t  i s  only reasonable t o  assume he was given 
t h a t  advice prec ise ly  because he held himself out a s  an a l i e n  
who had a  permanent residence i n  the  United S t a t e s  and who had 
run afoul  of the Selec t ive  Service System. For i s  i t  l i k e l y  
t h a t  t h e  INS would have advised appel lant  t o  complete a  form 
used only by a l i e n s ,  i f  he had made i t  c l e a r  t h a t  he believed he 
was a  United S ta tes  c i t i z e n  desp i t e  na tu ra l i za t ion  i n  Canada? 
Public o f f i c i a l s  presumptively perform the d u t i e s  of t h e i r  
o f f i c e  c o r r e c t l y  and f a i t h f u l l y ,  absent evidence t o  the  
contrary.  united S t a t e s  v. chemical Foundation, 2 7 2  U.S. 1  
(1926);  ~ o i s s o n n a s h e s o n ,  101 F. Supp. 138 (S .D.N.Y.  1951).  

The basic  question t h a t  a r i s e s  i n  connection with h i s  
f i l i n g  form 1-191 i s  why he perceived a  need t o  do so. He 
acknowledged a t  the hearing t h a t  he had a  vague suspicion t h a t  
he had been stopped a t  the  U.S./Canadian border i n  the  summer of 
1975 because he had i n  some way (he  knew not prec ise ly  what) 
v io la ted  the  terms of h i s  probation by acquiring Canadian 
c i t i zensh ip .  He insinuated t h a t  he the re fo re  wished t o  have 
insurance against  r e p e t i t i o n  of being refused entry.  He d id  not 
want " t o  ge t  turned back [again]  or  a r r e s t e d  fo r  a  parole  
v i o l a t i o n  or  anything e l se . "  - 9/ 

We note,  however, t h a t  he f i l e d  form 1-191 i n  August 
1976, one year a f t e r  he had been asked t o  provide s a t i s f a c t o r y  
i d e n t i f i c a t i o n  and was refused en t ry .  In  the  meantime, nine 
months e a r l i e r ,  a s  we have seen and a s  appel lan t  well knew, the 
United S t a t e s  D i s t r i c t  Court f o r  the  D i s t r i c t  of New Je r sey  had 
discharged him from probation i n  November 1975. Surely 
appel lan t  rea l ized  t h a t  even i f  the  d i s t r i c t  court  or the  parole  
o f f i c e  t o  which he was required t o  r epor t  had e a r l i e r  taken the 
pos i t ion  (improbable i n  our view) t h a t  appel lant  had v io la ted  
the terms of probation by acquir ing Canadian c i t i z e n s h i p  i n  
January 1975, discharge from probat ion i n  November 1975 wrote 
f i n i s  t o  the  matter .  

So why did appel lan t  perform an apparently superfluous 
a c t ?  Why d id  he not simply decide t o  keep h i s  United S t a t e s  
passport  on h i s  person always whenever he approached the  
border? Why did he not seek advice from the  Consulate General 
i n  Toronto ins tead  of the  INS? Neither from wr i t t en  submissions 
nor the  hearing comes enlightenment on these questions.  

Appel lant ' s  explanation of why he obtained Canadian 
passports  and did not renew (was unable t o  renew) h i s  United 
S t a t e s  passport  which expired i n  1978 does nothing t o  a t t e n u a t e  / 



t h e  e v i d e n c e  o f  i n t e n t  t o  r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p  
t h a t  may f a i r l y  be i n f e r r e d  from such  c o n d u c t .  

A p p e l l a n t  o b t a i n e d  a  Canadian  p a s s p o r t  i n  1976 b e c a u s e  " I  
was i n  Canada and  I t h o u g h t  i t  would be r e a s o n a b l e  t o  have  a  
Canadian  p a s s p o r t . "  1 0 /  When h i s  Un i t ed  S t a t e s  p a s s p o r t  
e x p i r e d  i n  1978,  a p p e l l a n t  a l l e g e d l y  went t o  t h e  C o n s u l a t e  
Gene ra l  i n  Toronto  t o  renew i t .  H e  c o u l d  n o t  remember d u r i n g  
t h e  h e a r i n g  t h e  d e t a i l s  o f  t h e  c o n v e r s a t i o n  h e  had  w i t h  someone 
a b o u t  renewing h i s  p a s s p o r t ,  " b u t  I d i d  ment ion  t h a t  I had a  
Canadian  [ p a s s p o r t ]  and  I was t o l d  t h a t  I c o u l d  [ n o t ]  have  t w o  
p a s s p o r t s  and I b e l i e v e d  them." - 11/ From t h a t  d a t e  he " j u s t  
renewed" t h e  Canadian  p a s s p o r t .  Once a g a i n  q u e s t i o n s  arise.  
Why d i d  a p p e l l a n t  a c c e p t  w i t h o u t  more the  a p p a r e n t l y  o r a l  a d v i c e  
o f  someone a t  a  c o u n t e r  i n  t h e  C o n s u l a t e  Genera l  whom h e  c o u l d  
n o t  i d e n t i f y ;  why d i d  h e  n o t  press t o  c l a r i f y  h i s  s i t u a t i o n ,  
s i n c e  h e  was a f t e r  a l l ,  and  a l l e g e d l y  b e l i e v e d  h i m s e l f  s t i l l  t o  
be, a  Un i t ed  S t a t e s  c i t i z e n ?  I n  short ,  was h i s  a c t i o n  i n  1978  
t h a t  o f  one  who i n t e n d e d  t o  r e t a i n  c i t i z e n s h i p  and was 
d e t e r m i n e d  t o  h o l d  h i m s e l f  o u t  a s  a  c i t i z e n ?  H e  h a s  g i v e n  u s  n o  
s u b s t a n t i a l  r e a s o n  t o  answer  t h o s e  q u e s t i o n s  a f f i r m a t i v e l y .  A s  
w e  h a v e  s e e n ,  a p p e l l a n t  renewed h i s  Canadian p a s s p o r t  i n  1981 .  
While i n  t h e  Un i t ed  S t a t e s  on  a n  H - 1  v i s a ,  h e  renewed t h e  
Canadian  p a s s p o r t  a g a i n  i n  1986 ,  a n  a c t  even more b l a t a n t l y  i n  
d e r o g a t i o n  o f  Un i t ed  S t a t e s  c i t i z e n s h i p .  

Th most a r r e s t i n g  e v i d e n c e  t h a t  a p p e l l a n t  i n t e n d e d  t o  
r e l i n q u i s h  c i t i z e n s h i p  i s  t h e  f a c t  t h a t  he e n t e r e d  t h e  U n i t e d  
S t a t e s  a s  a n  a l i e n  i n  1984  w i t h  a  Canadian  p a s s p o r t  and  a n  H-1 
v i s a .  The r e c o r d  is n o t  c l e a r  a b o u t  the p r o c e s s  o f  i s s u a n c e  o f  
a n  H-1 v i s a  t o  a p p e l l a n t .  H e  s u g g e s t s  t h a t  a f t e r  h e  r e c e i v e d  
t h e  o f f e r  o f  a job i n  B a k e r s v i l l e ,  C a l i f o r n i a ,  h e  c o n s u l t e d  a n  
INS o f f i c e  (which one  h e  d i d  n o t  s a y ) .  "What I said was t h a t  
t h e s e  people wanted m e  i n  t h i s  job q u i c k l y  and what was t h e  best 
way of  d o i n g  t h i s  - to  re-establish, l i k e  w i t h  documen ta t ion ,  
t h a t  I was a U. S. c i t i z e n  or wha teve r?"  1 2 /  "They t o l d  m e  a n  
H-1 v i s a  would be the q u i c k e s t .  They s a i d i t  would be p r e t t y  
c o m p l i c a t e d  t o  r e - e s t a b l i s h  U.S. c i t i z e n s h i p ,  a t  l e a s t  on a  
p a s s p o r t .  I' 1 3 /  A p p e l l a n t  t h e n  a l l e g e d l y  in formed C a l i f o r n i a  
S t a t e  ~ o l l e ~ e o f  the f o r e g o i n g ,  and  a p p a r e n t l y  s u g g e s t e d  t h a t  

l o /  TR 48. - 
11/ Jg. - 
1 2 /  TR 84. - 
13/ Id. - - 



they f i l e  an H-1 p e t i t i o n  on h i s  behalf .  Under questioning a t  
the  hearing,  appel lant  a s se r t ed  f l a t l y  t h a t  he t o l d  the  INS 
o f f i c i a l  t o  whom he spoke t h a t  he was a  United S t a t e s  c i t i z e n  or  
believed he was a  dual c i t i z e n ,  having a  claim t o  U . S .  
c i t i zensh ip .  14/ Of a p p e l l a n t ' s  a l leged exchange w i t h  an I N S  
o f f i c i a l  t h e r e i s  no t r a c e  i n  the record. Appel lant ' s  e f f o r t s  
between the autumn of 1985 and the spr ing of 1986 t o  
renew/extend the  H - 1  v i sa  a r e  ev iden t i a l ly  s i g n i f i c a n t  i n  t h a t  
they show him t ry ing  t o  remain i n  the United S t a t e s  not a s  a  
United S t a t e s  c i t i z e n  but a s  an a l i e n .  

A f i n a l  inqui ry  i s  i n  order:  whether the re  a r e  any 
f a c t o r s  not so f a r  considered t h a t  demonstrate t h a t  appe l l an t ,  
more probably than not ,  lacked the r e q u i s i t e  i n t e n t  i n  1975 t o  
r e l inqu i sh  h i s  United S t a t e s  na t iona l i ty?  

He submits t h a t  t h e r e  a r e .  Not only has  h i s  conduct 
a f  t e r  na tu ra l i za t ion  been misunderstood by the  Department, he 
a s s e r t s ,  but he has shown a f f i rma t ive ly  a  w i l l  t o  r e t a i n  h i s  
United S t a t e s  c i t i zensh ip .  He voted i n  the  1980 United S t a t e s  
general  e l ec t ion ,  or  a t  l e a s t  believed he did.  However, he  
submits no proof t h a t  he had qua l i f i ed  t o  vote and e i t h e r  d id  so 
o r  t r i e d  t o  do so. He says he entered Mexico i n  1984 and 
departed a s  a  United S t a t e s  c i t i z e n ,  while i n  Ca l i fo rn ia  working 
on an H-1 v i sa .  Again, the re  i s  no evidence t o  support 
a p p e l l a n t ' s  statements.  He believed from the  f i r s t ,  he s t a t e s ,  
t h a t  by obtaining n a t u r a l i z a t i o n  i n  Canada he  had added a  
c i t i z e n s h i p ,  not given one away. Appel lant ' s  claim t h a t  he 
nourished the notion from 1975 t h a t  he acquired dual n a t i o n a l i t y  
r e s t s  exc lus ive ly  on testimony offered  by h i s  mother a t  t h e  hear- 
ing 15/ and the  above-noted unsworn statement of G - 
N - .  (note  8 supra. ) Both base t h e i r  testimony on what 
appe l l an t  t o l d  them was h i s  f ee l ing ,  not on palpable a c t s  from 
which one might reasonably i n f e r  a p p e l l a n t ' s  conviction t h a t  he 
was a  na t ional  of both the  United S t a t e s  and Canada. Nor has 
appel lan t  persuaded u s  t h a t  h i s  conduct a f t e r  1975 demonstrates 
a be l i e f  t h a t  he he ld  dual c i t i zensh ip .  He might have done some 
things i n  Canada t h a t  would be cons i s t en t  with such a  b e l i e f ,  
but when i t  came t o  dea l ing  with United S t a t e s  o f f i c i a l s ,  one 
would imagine t h a t  he would vigorously a s s e r t  h i s  American 
c i t i zensh ip .  The record shows t h a t  he did nothing of the  s o r t .  

Appellant showed a  t o t a l  lack of concern and i n t e r e s t  
from 1975 i n  preserving and p ro tec t ing  h i s  United S t a t e s  



na t iona l i ty .  H i s  contentions tha t  there  a re  good and s u f f i c i e n t  
reasons why he acted a s  he did a re  not supported by any c red ib le  
evidence. We do not consider him a  naif who was misled and 
confused by bureaucracy. He was 3 2  years old in  1975 and 
univers i ty  educated. While he might have been confused, say 
once, by o f f i c i a l  information, he so repeatedly and cons i s t en t ly  
held himself out t o  be an a l i e n  toward the United S t a t e s  t h a t  
one might properly doubt t h a t  he acted out of confusion. And he 
had repeated oppor tuni t ies  t o  c l a r i f y  h i s  United S ta tes  
c i t i z e n s h i p  s t a t u s  of which he did not ava i l  himself u n t i l  
1987. F ina l ly ,  is  i t  l i k e l y  t h a t  INS would not t r e a t  appel lan t  
a s  a  United S t a t e s  c i t i z e n  i f  he disclosed t h a t  he was a  c i t i z e n  
or had a  s o l i d  claim t o  c i t i zensh ip?  

Balancing the  p r o b a b i l i t i e s ,  we come t o  the  conclusion 
t h a t  the Department has ca r r i ed  i t s  burden of proving t h a t  i t  
was more l i k e l y  than not t h a t  appel lant  intended t o  e x p a t r i a t e  
himself when he became a  c i t i z e n  of Canada upon h i s  own 
appl ica t ion .  

Upon considerat ion of t h e  foregoing, we hereby af f i rm the 
Department's holding t h a t  appel lan t  H expat r ia ted  himself .  

Alan G.  James, Chairman 

Gerald A. Rosen, Kember 

Frederick Smith, Jr.,  Member 


	V6fjhiii_Page_01.tif
	V6fjhiii_Page_02.tif
	V6fjhiii_Page_03.tif
	V6fjhiii_Page_04.tif
	V6fjhiii_Page_05.tif
	V6fjhiii_Page_06.tif
	V6fjhiii_Page_07.tif
	V6fjhiii_Page_08.tif
	V6fjhiii_Page_09.tif
	V6fjhiii_Page_10.tif
	V6fjhiii_Page_11.tif
	V6fjhiii_Page_12.tif
	V6fjhiii_Page_13.tif
	V6fjhiii_Page_14.tif
	V6fjhiii_Page_15.tif
	V6fjhiii_Page_16.tif

