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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: PI G S 

The Department of State determined on April 16, 1986 
that P, G S expatriated himself on May 2, 1972 
under the provisions of section 349(a) (1) of the Immigration 
and Nationality Act by obtaining naturalization in Canada upon 
his own application, L/ S entered a timely appeal 
from that determination. 

For the reasons given below, it is our conclusion that 
appellant obtained naturalization in Canada voluntarily with 
the intention of relinquishing his United States nationality. 
The Department's determination that he expatriated himself 
accordingly is affirmed. 

Appellant, P G S , became a United 
States citizen by birth at 
, He attended primary and secondary school in the United 
States. In 1964, when he was 16 years old, his father took 
him to Canada. He acquired landed immigrant status upon 
arrival. Upon reaching his 18th birthday, appellant 
registered for United States Selective Service at the United 
States Consulate General in Toronto. A few months later he 
was classified 1-A, but reportedly was not called for 
induction. 

Appellant states that he studied at the University of 
Alberta for one year, and in 1968 returned to Toronto where he 
lived with and worked for his father. Around the end of 1971 

1/ In 1972, when appellant obtained Canadian citizenship, - 
section .349(a) (1) 'of the Immigration and Nationality Act, 8 
U.S.C. 148l(a)(l);read in pertinent part as follows: 

Sac, 349. (a) From and after the effective date of this 
Act a person who is a national of the United States 
whether by birth or naturalization, shall lose his 
nationality by -- 

(1) obtaining naturaliza'tion in a 
foreign state upon his own application, ... 

Pub. L, 99-653, 100 Stat. 3655 (1986), amended subsection 
(a) of section 349 by inserting "voluntarily performing any of 
the following acts with the intention of relinquishing United 
States nationality:" after "shall lose his nationality by". 



appellant moved out of his father's house and obtained 
employment in a social services youth program which was funded 
by a grant from the Canadian government. As stated in his 
opening brief, appellant was informed in early 1972 that in 
order to retain his position in the program he would have to 
become a Canadian citizen. Therefore, "[iln order to keep his 
job and to pay for his living expenses, he applied for and 
became a naturalized Canadian citizen." Before his 
application was approved, appellant allegedly inquired of 
Canadian and United States authorities (the Consulate General 
in Toronto) whether there was any legal bar to holding the 
citizenship of Canada and the United States. He reportedly 
was informed that there was none. 

On May 2, 1972 appellant was granted a certificate of 
Canadian citizenship after he made the following declaration 
and oath of allegiance: 

I hereby renounce all allegiance 
and fidelity to any foreign 
sovereign or state of whom or 
which I may at this time be a 
subject or citizen. 

I swear that I will be faithful 
and bear true allegiance to Her 
Majesty, Queen Elizabeth the 
Second, her Heirs and Succes- 
sors, according to law, and that 
I will faithfully observe the 
laws of Canada and fulfil my 
duties as a Canadian citizen, 
so help me God. 

21 There is no copy in the record of the document which 
gppellant, like M e r  applicants for naturalization in Canada 
in 1971; war required to sign, renouncing all other allegiance 
and plcr%fiing allegiance to Canada. However, there is a copy 
of a letter addreaked to appellant from an offici'al of the 
Canadian Citizenship Registration Branch, dated October 17, 
1984, which states that appellant was granted Canadian 
Citizenship on May 2, 1972 "at which time the Oath of 
Allegiance was subscribed to. Following i.s the wording of the 
Oath:" The letter then quoted the text we set forth above. 
The official concluded by noting that the requirement that an 
applicant for Canadian naturalization renounce all previous 
allegiance (section 19(1) of the Canadian Citizenship 
Regulations) had been declared ultra vires by the Federal 
Court of Canada on April 3, 1973. 



Sometime in 1972 or 1973, according to appellant, he 
obtained a Canadian passport but never used it. He became 
director of a children's mental health center in Toronto in 
1974 and worked there until 1977. In the summer of 1978 he 
moved to California and has lived there since. 

In the spring of 1979 appellant applied for a passport 
at the San Francisco Passport Agency. (His previous passport 
was issued in April 1972 by the Consulate General at Toronto 
one month before he was granted Canadian citizenship.) When 
he applied in 1979, he indicated that he had obtained 
naturalization in a foreign state. Since appellant's foreign 
naturalization raised the question whether he was entitled to 
hold a U.S. passport, the San Francisco Passport Agency 
informed appellant's attorney that the State Department would 
have to make a determination of appellant's citizenship 
status. On April 13, 1979 counsel for appellant forwarded to 
the Department his client's passport application; an affidavit 
setting forth the facts and circumstances surrounding his 
naturalization in Canada; and a completed questionnaire to 
determine U.S. citizenship. Counsel contended that based on 
appellant's submissions, "it is apparent that Mr. S ha8 
never lost his U.S. citizenship. Federal courts....have held 
that the mere act of naturalization is not sufficient for the 
subjective intent which the Constitution requires for the 
expatriation of an American citizen." Counsel therefore 
requested that the Department promptly issue the r e ~ e s t e d  
passport. 

On August 29, 1979, the Department replied to 
appellant's counsel, stating in part as follows: 

Section 104(a) of the Immigration 
and Nationality Act, 8 U.S.C. 
1104(a), grants to the Department 
of State jurisdiction over deter- 
minations of nationality of 
persons not in the United States. 

On February 2, 1989 the Canadian citizenship 
authorities sent a statement to the Consulate General at * 

Toronto at the latter's request, declaring that the records of 
Citizenship Registration and Promotion, Department of the 
Secretary of State, had been searched and indicated that P 
G S acquired Canadian citizenship on May 2, 1972, 
that an oath of allegiance was taken on that date, and that 
"oath [sic] of renunciation taken." 



J u r i s d i c t i o n  over  such determina-  
t i o n s  f o r  persons i n  t h i s  coun t ry  
is g ran ted  t o  t h e  Department of 
J u s t i c e  under Sec t ion  1 0 3 ( a )  of  the 
A c t ,  8 U.S.C. 1 1 0 3 ( a ) ,  and h a s  
been de lega ted  by t h e  At torney 
General t o  t h e  Immigration and 
N a t u r a l i z a t i o n  Serv ice .  You must 
c o n t a c t  t h a t  s e r v i c e  f o r  a f i n a l  
d e t e r m i n a t i o n  of  M r .  S  ' s 
United S t a t e s  c i t i z e n s h i p  s t a t u s .  

For your in fo rmat ion ,  i t  i s  the 
Department 's  unders tanding t h a t  
t h e  o a t h  t aken  by a l l  a p p l i c a n t s  
f o r  Canadian n a t u r a l i z a t i o n  p r i o r  
t o  1973 inc luded  a  r e n u n c i a t i o n  
of p rev ious  n a t i o n a l i t y ,  which 
would c o n s t i t u t e  a d d i t i o n a l  
evidence  t h a t  M r .  S 
v o l u n t a r i l y  r e l i n q u i s h e d  h i s  
United S t a t e s  c i t i z e n s h i p .  

I f  M r .  S needs t o  t r a v e l ,  
h e  may be i s s u e d  a  p a s s p o r t  
limited f o r  t h r e e  months v a l i d i t y  
i n  view o f  h i 8  performance of  a n  
e x p a t r i a t i n g  a c t  and the need t o  
determine  h i s '  i n t e n t  a t  t h e  t i m e  
o f  h i s  n a t u r a l i z a t i o n ,  

A p a s s p o r t  v a l i d  f o r  t h r e e  months w a s  i s s u e d  t o  
a p p e l l a n t  i n  September 1979. According t o  a p p e l l a n t ' s  
tes t imony d u r i n g  o r a l  argument on August 1, 1988, h i s  counsel  
d i d  n o t  show him t h e  Department 's  l e t te r  or t e l l  him i n  any 
d e t a i l  about  i ts  c o n t e n t s ,  Upon r e c e i v i n g  the temporary 
p a s s p o r t ,  a p p e l l a n t  stated, 

I o f  c o u r s e  ques t ioned  M r .  M 
[his counse l ]  abou t  why i t  was o n l y  
three months. And my r e c o l l e c t i o n  - 
is at t h a t  p o i n t  that he had some 
d i s c u s s i o n s  -- either wi th  t h e  
p a s s p o r t  peop le  or w i t h  the S t a t e  
Department -- and t o l d  m e  that  a s  
f a r  as h e  was concerned,  whenever 
I r e a p p l i e d  f o r  a p a s s p o r t  when 
I knew I needed one ,  t h a t  the i s s u e  
had been r e s o l v e d  and I would n o t  
have any t r o u b l e  g e t t i n g  a p a s s -  
p o r t .  



SO I was under t h e  impression a t  
t h a t  p o i n t  t h a t  t h e r e  was no 
d i f f i c u l t y  wi th  my c i t i z e n s h i p .  - 3 1  

On t h e  Department 's  i n s t r u c t i o n s ,  t h e  Consula te  General  
a t  Toronto ob ta ined  conf i rmat ion  from t h e  Canadian a u t h o r i t i e s  
i n  September 1979 t h a t  a p p e l l a n t  had been g r a n t e d  
n a t u r a l i z a t i o n  i n  1972, pursuan t  t o  t h e  p r o v i s i o n s  of s e c t i o n  
l O ( 1 )  of t h e  Canadian C i t i z e n s h i p  A c t .  There i s  no i n d i c a t i o n  
i n  t h e  record  whether a p p e l l a n t  o r  h i s  counsel  communicated 
w i t h  t h e  Immigration and N a t u r a l i z a t i o n  S e r v i c e  (INS) abou t  
a p p e l l a n t ' s  c i t i z e n s h i p  s t a t u s ,  a s  the Department sugges ted  be 
done. N o r  i s  t h e r e  any i n d i c a t i o n  t h a t  t h e  Department f u r t h e r  
i n v e s t i g a t e d  a p p e l l a n t ' s  c a s e  a t  t h a t  time o r  d i s c u s s e d  i t  
wi th  t h e  INS. 

I n  1980 a p p e l l a n t  moved to  the Los Angeles a r e a  where 
h e  s t i l l  l i v e s .  H e  a p p l i e d  f o r  a  p a s s p o r t  a t  the Los Angeles 
P a s s p o r t  Agency i n  May 1984, As r e q u e s t e d ,  h e  completed a  
q u e s t i o n n a i r e  t i t l e d  " In fo rmat ion  to  Determine U.S, 
C i t i z e n s h i p , "  and submit ted  a  copy of  t h e  a f f i d a v i t  h e  
executed  i n  s u p p o r t  of h i s  1979 p a s s p o r t  a p p l i c a t i o n .  
According t o  a p p e l l a n t ,  " I  was t o l d  t h a t  the f i l e  seemed to  
be los t ;  from 1979 t h e r e  was no r e c o r d  o f  a  q u e s t i o n n a i r e  t h a t  
I had f i l l e d  o u t  o r  the l e t t e r  or any correspondence w i t h  M r .  
M ." 4/ I n  J u l y  1984 a  p a s s p o r t  was i s s u e d  to  a p p e l l a n t ,  
v a l i d  f o r  Three months. I n  November i t  was amended t o  e x p i r e  
i n  March 1985, Meanwhile, i t  a p p e a r s  that  around t h e  summer 
o f  1984 a p p e l l a n t  wrote t o  t h e  Canadian c i t i z e n s h i p  
a u t h o r i t i e s  t o  o b t a i n  c l a r i f i c a t i o n  of  h i s  c i t i z e n s h i p  
s t a t u s .  H e  r ece ived  a  r e p l y  d a t e d  October  17 ,  1984, 
conf i rming h i s  n a t u r a l i z a t i o n  and q u o t i n g  t h e  r e n u n c i a t o r y  
d e c l a r a t i o n  and o a t h  of  a l l e g i a n c e  he made on t h a t  d a t e  

3/ T r a n a c r i p t  o f  Hearing i n  t h e  Matter of  P - G 
S k f o r e  t h e  Board of A p p e l l a t e  Review on August 1, 
1988. (&xonf ter  r e f e r r r e d  t o  a s  "TRN). TR 33, 

Appe l l an t  wrote to  h i s  r e p r e s e n t a t i v e  i n  Congress,  
Congressman M e 1  Levine, on June  11, 1984 t o  r e q u e s t  a s s i s t a n c e  
i n  t h e  i s s u a n c e  of  a  p a s s p o r t ,  H e  s t a t e d  t h a t  h e  had j u s t  
f i l l e d  o u t  " v e r y  s i m i l a r  forms" t o  the ones  he completed i n  
1979, " I t  seemed t o  m e ,  " a p p e l l a n t  wrote, " through 
d i s c u s s i o n s  wi th  my lawyer that  t h e  S t a t e  Department had on 
hand a l l  t h e  in fo rmat ion  i t  needed t o  make what would be a  
f a i r l y  s imple  d e t e r m i n a t i o n . . . , "  H e  c l o s e d  by a s s e r t i n g  t h a t  
" I  c e r t a i n l y  never  had any i n t e n t i o n  of  g i v i n g  up my U.S. 
c i t i z e n s h i p .  " 



See note 2 supra. The record, which obviously i s  incompleie, 
sheds no l i g h t  on the circumstances that led appellant to  
write to the Canadian authorit ies.  Nor does the record 
indicate why the Department evidently took no action i n  
connection w i t h  the issuance or extension of h i s  passport to  
bring to  a  head the issue of appellant 's  United States 
citizenship status.  

I n  January 1986 appellant applied a t  Los Angeles for 
another extension of h i s  passport. On January 31,  h i s  
passport was extended for 3 months. 

A telephone/telex log maintained by the Department's 
Passport Office shows that a  Departmental o f f i c i a l  advised the 
Los Angeles Passport Agency i n  March 1986 that the Department 
had determined that a  ce r t i f i ca te  of loss  of nationality 
should issue i n  appellant 's  name. Meanwhile, "application 
should be disapproved, repeat, disapproved for extension, " 
the Department stated. The Department instructed the 
Consulate General a t  Toronto to  execute a  ce r t i f i ca te  of loss  
of nationali ty i n  appellant 's  name. I/ The Department's 
instructions read as follows: 

Enclosed is  a copy of the en t i re  f i l e  
of M r .  S . Dept has over a  
period of two years obtained a l l  the 
evidence believed t o  be needed t o  show 
that  M r .  S. intended t o  rel in- 

5/ Section 3 5 8  of the Immigration and Nationality Act, 8 - 
U.S.C. 1501, reads as follows: 

Sec. 358.  Whenever a  diplomatic or consular 
off icer  of the United States has reason t o  
believe that  a person while i n  a  foreign s t a t e  
has l o s t  h i s  United States nationali ty under 
any provision of chapter 3 of t h i s  t i t l e ,  or 
under any provision of chapter I V  of the 
bkrtionality Act of 1940, a s  amended, he shal l  
c e r t i f y  the facts  upon which such belief is 
based to the Department of State,  in  writing, 
under regulations prescribed by the Secretary 
of State. If the report of the diplomatic or 
consular off icer  is approved by the.Secretary 
of State,  a  copy of the c e r t i f i c a t e  shal l  be 
forwarded t o  the Attorney General, for h i s  
information, and the diplomatic or consular 
off ice  i n  which the report was made shal l  
be directed to  forward a  copy of the ce r t i -  
f ica te  to  the person to  whom i t  rela tes .  



quish U.S. citizenship. He himself 
has steadfastly stated that he never 
took a  renunciatory oath. Dept 
requests that a  CLN be prepared and 
submitted for f inal  action together 
w i t h  the Conoff's opinion. 
Mr. S ' s  extension applica- 
tion has been disapproved. 

A consular officer executed a  ce r t i f i ca te  of loss of 
nationality on April 4 ,  1986, therein certifying that  
appellant became a  United States c i t izen  by vir tue of b i r th  a t  
Suffern, New York; that  he obtained naturalization in  Canada 
upon h i s  own application; and that he thereby expatriated 
himself under the provisions of section 349(a)(1) of the 
Immigration and Nationality Act. The record does not disclose 
whether, as instructed, the consular officer submitted an 
opinion on appellant 's case. As evidence of appellant 's  
expatriation, the consular officer attached t o  the ce r t i f i ca te  
of loss of nationality a  copy of the October 17 ,  1984 l e t t e r  
that  the Canadian Citizenship Registration Branch sent to  
appellant confirming h i s  naturalization (note 2 supra). The 
Department approved the ce r t i f i ca te  on April 16, 1986, 
approval constituting an administrative determination of loss  
of nationality from which a  timely and properly f i led  appeal 
may be taken to  the Board of Appellate Review. Appellant 
entered the appeal through counsel i n  March 1987 and requested 
oral  argument which was heard on August 1, 1988. - 6 /  

Section 349(a) (1) of the Immigration and Nationality 
Act prescribes that  a  national of the United States shal l  lose 
h i s  nationali ty by voluntarily obtaining naturalization i n  a  
foreign s t a t e  upon h i s  own application with the intention of 
relinquishing United States nationality. I /  

6/ Disposition of the case was delayed while the Department, - 
.a t  the Board's request, endeavored without success t o  obtain 
from the Canadian authori t ies ,  a  copy of the declaration of 
renunciation/oath of allegiance appellant purportedly signed 
on May 2, 197.2. See note 2 supra. 

Further delay ensued a f t e r  the Chairman, for compassionate 
reasons, substituted a  new member for one of those who heard 
oral argument. The decision which we render today r e f l e c t s  
our thorough and careful review of the en t i re  record, 
including the transcript  of the hearing. 

7/ Text note 1 supra. - 



The record makes it clear that Stanford duly obtained 
naturalization in Canada upon his own application. He thus 
brought himself within the ambit of the relevant provisions of 
the statute. The first issue to be addressed therefore is 
whether he obtained naturalization voluntarily. 

In law it is presumed that one who performs a statutory 
expatriating act does so voluntarily, but the presumption may 
be rebutted upon a showing by a preponderance of the evidence 
that the act was not voluntary. - 8/ 

Appellant contends that economic pressures forced him 
to become a Canadian citizen. The child-care program in which 
he was working was funded by the Canadian government which 
required him to obtain Canadian citizenship or lose his 
position, In the circumstances, he had no choice but to 
obtain naturalization. The child-care job was the sole source 
of his income; he had no training to obtain a job in 
a different field; nor had he the resources to return to the 
United States. In brief, appellant alleges that he had no 
viable alternative to obtaining naturalization in Canada. 

Economic duress may render an expatriating act void. 
Stipa v. Dulles, 223 F.2d 551 (3rd Cir. 1956); Insoqna v. 
Dulles, 116 F.Supp. 437 (D.D.C. 1953). Plaintiffs in those 

8/ Section 349(b) of the Immigration and Nationality Act, 8 - 
U.S.C. 1481(b), reads as follows: 

(b) Whenever the loss of United States 
nationality is put in issue in any action 
or proceeding commenced on or after the 
enactment of this subsection under, or by 
virtue of, the provisions of this or any 
other Act, the burden shall be upon the 
person or party claiming that such loss - 
occurred, to establish such claim by a 
preponderance of the evidence. Any 
person who commits or performs, or who 
has committed or performed, any act of 
expatriation under the provisions of this 
or any other Act shall be presumed to 
have done so voluntarily, but such 
presumption may be rebutted upon a 
showing, by a preponderance of the 
evidence, that the act or acts committed 
or performed were not done voluntarily. 



c a s e s  performed e x p a t r i a t i v e  a c t s  i n  I t a l y  d u r i n g  and a f t e r  
World War 11. The c o u r t s  h e l d  t h a t  t h e  p l a i n t i f f s  a c t e d  
i n v o l u n t a r i l y ;  they  had no cho ice  b u t  t o  j eopard ize  United 
S t a t e s  c i t i z e n s h i p  by a c c e p t i n g  employment i n  a f o r e i g n  
government ( a  s t a t u t o r y  e x p a t r i a t i v e  a c t )  i n  o r d e r  t o  
s u b s i s t .  Thus, a s  the c o u r t  d e c l a r e d  i n  Sti a v. D u l l e s ,  
u p ,  a t  556, t h e  f a c t  t h a t  t h e  p la in t i f&od " d i r e  
economic p l i g h t  and i n a b i l i t y  t o  f i n d  employment" rendered  h i s  
a c t  of e x p a t r i a t i o n  i n v o l u n t a r y .  Counsel f o r  a p p e l l a n t  h e r e  
a r g u e s  t h a t  Richards v ,  S e c r e t a r y  of  S t a t e ,  752 F.2d 1413 ( 9 t h  
C i r .  1985) made l e s s  s t r i n g e n t  t h e  s t andard  o f  proof of  
economic d u r e s s ,  I n  Richards ,  the c o u r t  s a i d  t h a t :  

. . ,Cond i t ions  of economic d u r e s s ,  
however, have  been found under 
c i r cumstances  f a r  d i f f e r e n t  from 
t h o s e  p r e v a i l i n g  here,  ere the 
c o u r t  c i t e d  lnsogna v. Dul les ,  
s u p r a  and S t i p a  v. Dul les ,  s u p r a , ]  
Although w e  do  n o t  d e c i d e  t h a t  
economic d u r e s s  e x i s t s  on ly  under 
such extreme c i rcumstances ,  w e  d o  
t h i n k  tha t ,  a t  the l e a s t ,  some 
degree  of  h a r d s h i p  must be shown, 

From the fo rego ing ,  counse l  a rgues  that  t h e  s t a n d a r d  
t h a t  should  be a p p l i e d  i n  h i s  c l i e n t ' s  c a s e  i s  whether 
a p p e l l a n t  was s u b j e c t e d  t o  some d e g r e e  of ha rdsh ip .  W e  
d i s a g r e e .  I n  Richards  t h e  Court  of Appeals was r e q u i r e d  t o  
de te rmine  o n l y  whether the d i s t r i c t  c o u r t  had e r r e d  i n  f i n d i n g  
t h a t  Richards had been s u b j e c t e d  t o  no economic p r e s s u r e s  of 
any k ind  when he o b t a i n e d  n a t u r a l i z a t i o n  a s  a Canadian c i t i z e n  
i n  o r d e r  to  advance h i s  c a r e e r .  The c o u r t  w a s  n o t  c a l l e d  upon 
to  d e c i d e  nor d i d  i t  reach the  i s s u e  o f  the s t a n d a r d  o f  proof 
of d u r e s s .  The Ninth c i r c u i t  concluded simply t h a t  the 
d i s t r i c t  c o u r t  had n o t  erred, and h e l d  t h a t  Richards  had 
f a i l e d  t o  prove  he had been s u b j e c t e d  t o  any economic d u r e s s .  
752 F. 2d st 1419,. - 

In o u r  o p i n i o n ,  the t h e o r y  t h a t  mere ly  some d e g r e e  of 
economic .hardabip  need be shown i s  t o t a l l y  i n c o n s i s t e n t  with 
the propomitfon,  which w e  c o n s i d e r  sound, t h a t  o n l y  the most 
e x i g e n t  c i r cumstances  may excuse  do ing  an  a c t  t h a t p l a c e s  the 
p r i c e l e s s  r i g h t  o f  c i t i z e n s h i p  i n  jeopardy. Furthermore,  the 
District  Court  f o r  the District  o f  Columbia made i t  c l e a r  i n  a 
r e c e n t  c a s e  t h a t  extreme economic h a r d s h i p  must be proved 
b e f o r e  a n  e x p a t r i a t i v e  a c t  may be deemed t o  be i n v o l u n t a r y .  
Maldonado-Sanchez v. S h u l t z ,  C i v i l  N o ,  87-2654 memorandum 
o p i n i o n  (D.D.C. 1989) -  There  t h e  c o u r t  s t a t e d :  "While 
economic d u r e s s  may avo id  the e f f e c t  of  an  e x p a t r i a t i n g  a c t ,  
t h e  p l a i n t i f f ' s  p l i g h t  must be 'd i re , '  See S t i p a  v. D u l l e s ,  
233 F.2d 231 ( 5 t h  C i r .  1956 . ) "  



On t h e  scant  evidence presented,  a p p e l l a n t ' s  p l i g h t ,  i f  
p l i g h t  i t  was, f e l l  sho r t  of "d i r e . "  And i t  would appear t h a t  
h e  d id  not lack a l t e r n a t i v e s .  He has not shown, f o r  i n s t ance ,  
t h a t  he could not have re turned t o  h i s  f a t h e r ' s  house and been 
a s s i s t e d  while he looked fo r  employment t h a t  would meet h i s  
economic needs without pu t t i ng  h i s  c i t i z e n s h i p  a t  r i s k .  

In b r i e f ,  i t  appears t o  us t h a t ,  a s  a matter  of law, 
appe l l an t  had a choice between jeopardizing h i s  United S t a t e s  
n a t i o n a l i t y  and a t tempting t o  so lve  h i s  economic and ca ree r  
problems i n  ways t h a t  would not have caused h i s  e x p a t r i a t i o n .  
If one has  a v i ab l e  a l t e r n a t i v e  t o  doing an e x p a t r i a t i v e  a c t ,  
t h e r e  i s  no duress .  J o l l e y  v ,  Immigration and Na tu ra l i za t ion  
Serv ice ,  441 F.2d 1245, 1250 ( 5 t h  C i r ,  1961): "Lolpportuni ty  
t o  make a dec i s ion  based upon personal  choice is t h e  essence 
o f  vo lun ta r iness .  " 

We hold t h a t  appe l l an t  w a s  not coerced t o  become a 
Canadian c i t i z e n .  I t  t h e r e f o r e  follows t h a t  he has  not  
rebut ted  t h e  presumption t h a t  he  obta ined n a t u r a l i z a t i o n  i n  
Canada upon h i s  own a p p l i c a t i o n  vo lun ta r i l y .  

I11 

Fina l ly ,  w e  must determine whether appe l l an t  in tended 
t o  r e l i n q u i s h  h i s  United S t a t e s  n a t i o n a l i t y  when h e  became a 
c i t i z e n  of Canada. 

I n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  i s  an i s s u e  t h a t  t h e  
government has  the  burden t o  prove. Vance v. Terrazas ,  444 
U. S. 252 I n t e n t  may be proved by a pe r son ' s  words o r  found a s  
a f a i r  in fe rence  from proven conduct,  444 U.S. a t  260. The 
s tandard  of proof is a preponderance of the evidence. Id. a t  
267. Proof by a preponderance means t h a t  t he  governmentmust 
show t h a t  i t  was more probable than not  t h a t  appe l l an t  
intended t o  f o r f e i t  h i s  United S t a t e s  n a t i o n a l i t y  when he  
acquired Canadian c i t i z e n s h i p .  / The i n t e n t  t h e  

*The most accep tab le  meaning t o  be given t o  
the express ion,  proof by a preponderance-, 
seems. to be proof which l eads  the jury t o  
f i n d  t h a t  t h e  e x i s t e n c e  of  the contes ted  
f a c t  i s  more probable than i t s  non- 
ex i s t ence ,  12/ Thus t h e  prepondsrance of 
evidence becomes t h e  t r i e r ' s  b e l i e f  i n  t h e  pre- 
ponderance of p r o b a b i l i t y , "  

[Footnote omit ted] ,  

McCormick on Evidence (3 rd  ed. 1,  Sect ion 339. 



government must prove i s  t h e  p a r t y ' s  i n t e n t  a t  t h e  time t h e  
e x p a t r i a t i v e  a c t  was performed. Ter razas  v. Haiq, 653 F. 2d 
285, 288 ( 7 t h  C i r .  1981).  

The Department contends  t h a t - t h e  f a c t s  do n o t  s u p p o r t  
a p p e l l a n t ' s  c o n t e n t i o n  t h a t  h e  lacked t h e  r e q u i s i t e  i n t e n t  t o  
r e l i n q u i s h  United S t a t e s  n a t i o n a l i t y .  Nothing could  be more 
c o n c l u s i v e  on t h e  i s s u e  of  i n t e n t ,  the  Department submi t s ,  
t h a n  t h e  renunc ia to ry  d e c l a r a t i o n  and o a t h  of a l l e g i a n c e  t o  
which a p p e l l a n t  subsc r ibed  i n  1973. Furthermore, i n  t h e  
Department 's  op in ion ,  a p p e l l a n t  a c t e d  knowingly and 
i n t e l l i g e n t l y  when h e  o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada. 
F i n a l l y ,  t h e  Department s u g g e s t s  t h a t  a p p e l l a n t ' s  conduct  
r e f l e c t s  such l a c k  of  concern  about  United S t a t e s  c i t i z e n s h i p  
a s  t o  permit  one t o  i n f e r  t h a t  h e  in tended  t o  r e l i n q u i s h  
c i t i z e n s h i p .  Had h e  been concerned about  h i s  c i t i z e n s h i p  h e  
would have a c t e d  promptly i n  1979 a f t e r  be ing  a d v i s e d  t h a t  
o b t a i n i n g  n a t u r a l i z a t i o n  i n  Canada r a i s e d  t h e  q u e s t i o n  whether 
h e  had e x p a t r i a t e d  h i m s e l f .  

I f  a  United S t a t e s  c i t i z e n  v o l u n t a r i l y  o b t a i n s  
n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e ,  such an  a c t  may be 
p e r s u a s i v e  b u t  no t  c o n c l u s i v e  evidence  of a n  i n t e n t  t o  
r e l i n q u i s h  United S t a t e s  n a t i o n a l i t y .  Vance v. T e r r a z a s ,  
s u p r a ,  444 U.S. a t  261. And i f  a  c i t i z e n  a l s o  makes a n  
e x p r e s s  d e c l a r a t i o n  o f  r e n u n c i a t i o n  o f  a l l  other a l l e g i a n c e ,  
t h e  c o u r t s  have c o n s i s t e n t l y  h e l d  t h a t  such words c o n s t i t u t e  
ve ry  compell ing ev idence  of  i n t e n t  t o  r e l i n q u i s h  c i t i z e n -  
s h i p .  - 10/ The r u l e  waq c l e a r l y  s t a t e d  i n  Richards v.  

10/  Counsel f o r  a p p e l l a n t  a r g u e s  t h a t  t h e r e  is  no copy i n  t h e  - 
r e c o r d  of  any document a p p e l l a n t  i s  a l l e g e d  to  have  s i g n e d  on 
May 2, 1972 renouncing a l l  other a l l e g i a n c e .  

Counsel is  correct. As s t a t e d  i n  n o t e  2  s u p r a ,  the 
Board reques ted  t h a t  t h e  Department o b t a i n  a  copy of  the 
document a p p e l l a n t  s igned .  Appe l l an t  s igned  a release i n  the 
autumn of 1988, b u t  t h e  Canadian a u t h o r i t i e s  would n o t  make a  
copy o f  t h e  document i n  q u e s t i o n  a v a i l a b l e  t o  t h e  Consu la te  
General ,  o n l y  to  a p p e l l a n t .  I n s t e a d ,  on February  2, 1989, t h e  
Canadian a u t h o r i t i e s  s e n t  t o  the Consu la te  General  the 
communication r e f e r r e d  t o  i n  n o t e  2  supra .  By t h a t  t i m e  seven 
months had passed s i n c e  o r a l  argument was h e a r d  on t h e  
appea l .  The Board t h e r e f o r e  dec ided  t h a t  s i n c e  the Canadian 
a u t h o r i t i e s  had cert i  f i e d  t h a t  a p p e l l a n t  s u b s c r i b e d  t o  the 
r e n u n c i a t o r y  d e c l a r a t i o n ,  i t  would d e l a y  u n n e c e s s a r i l y  
d i s p o s i t i o n  of  t h e  a p p e a l  t o  p r e s s  a p p e l l a n t  t o  o b t a i n  from 
the Canadian a u t h o r i t i e s  a  copy of t h e  document he s igned .  

I n  b r i e f ,  t h e  ev idence  s imply  demons t ra tes  t h a t  a p p e l l a n t  
made a  d e c l a r a t i o n  on May 2, 1972 renouncing a l l  o t h e r  
a l l e g i a n c e .  



Secre ta ry  of S t a t e ,  752  F.2d 1413, 1417 ( 9 t h  C i r .  1985).  - 
"[Tlhe voluntary tak ing  of  a  formal oath  t h a t  inc ludes  an 
e x p l i c i t  renunciat ion of  United S t a t e s  c i t i z e n s h i p  i s  
o r d i n a r i l y  s u f f i c i e n t  t o  e s t a b l i s h  a  s p e c i f i c  i n t e n t  t o  
renounce United S t a t e s  c i t i z e n s h i p .  " See a l s o  Meretsky v. 
U. S. Department of J u s t i c e ,  et d.., No. 86-5184. Memorandum 
Opinion (D.C. C i s .  1987).  There the  p l a i n t i f f  made a 
d e c l a r a t i o n  of a l l eg i ance  i d e n t i c a l  t o  t h a t  made by a p p e l l a n t  
i n  the  case  before  us. I t  was the  c o u r t ' s  conclusion t h a t :  
"The oa th  he took renounced t h a t  [United S t a t e s ]  c i t i z e n s h i p  
i n  no uncer ta in  terms." A t  5. 

In  s h o r t ,  t h e  case  law is  c l e a r  t h a t  adverse  l e g a l  
consequences for  United S t a t e s  c i t i z e n s h i p  o r d i n a r i l y  w i  11 
ensue i f  one v o l u n t a r i l y  makes an express  renunc ia t ion  of 
United S t a t e s  n a t i o n a l i t y  while performing a  s t a t u t o r y  
e x p a t r i a t i n g  a c t ,  

Through counsel  appe l l an t  argues  t h a t  s i n c e  t h e  
renunciatory d e c l a r a t i o n  was dec la red  i n v a l i d  by t h e  Federal  
Court of Canada (see note  2 sup ra ) ,  t h e  d e c l a r a t i o n  should not  
be considered i n  determining a p p e l l a n t ' s  c i t i z e n s h i p  s t a t u s .  
The argument has no mer i t ,  having been disposed of i n  1987 i n  
another  l o s s  of n a t i a n a l i t y  proceeding by the Court of Appeals 
f o r  t h e  D i s t r i c t  of Columbia C i r c u i t  i n  Meretsky v. U.S. 
Department of J u s t i c e ,  e t  a l . ,  N o  86-5184, memorandum opin ion  
(D.C. C i s .  1987).  

Meretsky a l s o  advances t h e  novel 
argument t h a t  because renunc ia t ion  
of o t h e r  c i t i z e n s h i p s  is no longer 
requi red  by Canadian law, t he  U.S. 
government should ignore  t h e  f a c t  
t h a t  h e  a c t u a l l y  d i d  renounce U,S. 
c i t i z e n s h i p .  E s s e n t i a l l y  he 
argues ,  t h a t  because t h e  h i g h e s t  
c o u r t  i n  Canada has  dec la red  t h e  
requirement that  an a p p l i c a n t  f o r  
Canadian ci ti zensh ip  renounce a l l  
other a l l e g i a n c e s  w a s  u l t r a  
v i r e s ,  2/ h i s  a c t ,  t aken  i n  
compliance wi th  t h a t  now void 
requirement,  should be given no - 
e f f e c t .  W e  d i s ag ree .  I n  1976, 
Canadian law requi red  Meretsky t o  
renounce h i s  U.S. c i t i z e n s h i p  i n  
o rder  t o  become a Canadian c i  ti- 
Zen. Meretsky d i d  so ,  knowing 
what h e  was doing,  and with  t h e  
r e q u i s i t e  frame of mind. The mere 
f a c t  t h a t  i f  h e  had not  become a  
Canadian c i t i z e n  i n  1967 bu t  
i n s t ead  t r i e d  t o  become one today,  



he would have to renounce 
'allegiance and fidelity' to the 
United States, does not undo his 
prior action. What matters for 
purposes of deciding whether he 
has lost his citizenship is whether 
he performed an expatriating act 
with the intent to renounce U.S. 
citizenship. The oath he took 
renounced that citizenship in no 
uncertain terms. ?/ [Footnotes 
omitted]. 

Memorandum opinion at 4 and 5 .  

The trier of fact may not, however, conclude that one 
who performed an expatriative act intended to relinquish his 
citizenship, unless satisfied that the person acted knowingly 
and intelligently, as well as voluntarily, and that there are 
no other factors that would warrant a finding that the 
requisite intent was lacking. Terrazas v. Hais, supra; 
Richards v. Secretary of State, supra. 

The evidence leaves no doubt that appellant acted 
knowingly and intelligently when he obtained naturalization in 
Canada. He was then 24 years old, and evidently educated, 
having studied at university. Furthermore, as he has 
acknowledged, he knew he had to obtain naturalization in order 
to keep his employment. Nothing, in short, suggests that 
appellant lacked full awareness of the nature of the act he 
performed . 

The final inquiry to be made is whether there are other 
factors that raise sufficient doubt-about appellant's intent 
on May 2, 1972 to warrant our concluding that appellant, more 
probably than not, did not intend on that day to forfeit his 
United States nationality. 

The intent to relinquish citizenship that the 
government must prove is, of course, the party's intent at the 
time the expatriative act was done - in the case before the 
Board, appellant's intent on May 2, 1972. The evidence that 
appellant intended to relinquish his United States citizenship 
is strong. Not only did he perform an expatriative act but he 
also made an oath of allegiance to a foreign sovereign and 
declared that he renounced all other allegiance. Nonetheless, 
the trier of fact is charged to establish the party's intent 
by weighing all the evidence, not simply evidence 
contemporaneous with the expatriative act. See Vance v. 
Terrazas, 444 U.S. at 260: "If [the party fails to prove he 
acted involuntarily], the question remains whether on all the 
evidence the Government has satisfied its burden of proof that 
the expatriating act was performed with the necessary intent 



t o  r e l i n q u i s h  c i t i z e n s h i p . "  P l a i n l y ,  t h e  Supreme Court meant 
t h a t  no s i n g l e  a c t  should be d i s p o s i t i v e  of t h e  i s s u e  of o n e ' s  
i n t e n t  t o  r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p .  Reason would 
s u g g e s t  t h a t  t h i s  i s  a  s e n s i b l e  conc lus ion ,  f o r  gauging t h e  
s t a t e  of a  p e r s o n ' s  mind a t  one p a r t i c u l a r  moment i s  f r a u g h t  
wi th  u n c e r t a i n t i e s ;  o n e ' s  words may e x p r e s s  one t h i n g ,  whi le  
one may conceivably  harbor  d i f f e r e n t  thoughts .  There fo re ,  t h e  
on ly  f a i r  t e s t  i s  t o  weigh t h e  t o t a l i t y  of  t h e  evidence .  

Appel lant  contends  t h a t  h i s  conduct b e f o r e  and a f t e r  
n a t u r a l i z a t i o n  i s  more p r o b a t i v e  of h i s  s t a t e  of mind on May 
2 ,  1972 than  a r e  t h e  words t o  which h e  subsc r ibed  on t h a t  d a t e .  

A f t e r  h e  a p p l i e d  f o r  n a t u r a l i z a t i o n  b u t  b e f o r e  i t  was 
g r a n t e d ,  a p p e l l a n t  s t a t e s  t h a t  he  made i n q u i r i e s  a t  t h e  United 
S t a t e s  Consula te  General  i n  Toronto about  t h e  i m p l i c a t i o n s  of 
n a t u r a l i z a t i o n  i n  Canada, t h u s ,  i n  h i s  o p i n i o n ,  demons t ra t ing  
t h a t  h e  in tended  t o  r e t a i n  h i s  U.S. c i t i z e n s h i p .  A t  t h e  
h e a r i n g  h e  s a i d  t h a t  when h e  p icked  up a  p a s s p o r t  a p p l i c a t i o n  
i n  t h e  s p r i n g  of 1972 a t  the Consu la te  General  (he 
contemplated making a  t r i p  to  Europe t h e  fo l lowing  summer), "I 
i n q u i r e d  i f  t h e r e  w a s  any p r o h i b i t i o n  that  t h e  American 
government had i n  te rms of  i t s  c i t i z e n s  hav ing  d u a l  
c i t i z e n s h i p  and was t o l d  t h a t  t h e r e  was n o t , "  11/ H e  
t h e r e f o r e  d i d  no t  b e l i e v e  t h a t  becoming a  ~ a n a d s n  c i t i z e n  
would "impact"  on h i s  United S t a t e s  c i t i z e n s h i p .  However, 
when asked whether he  had i n q u i r e d  i f  n a t u r a l i z a t i o n  would 
j eopard ize  h i s  U.S. c i t i z e n s h i p  or had been informed t h a t  i t  
might  do so, a p p e l l a n t  responded i n  the n e g a t i v e ,  - 12/  

The o n l y  ev idence  t h a t  a p p e l l a n t  made p r i o r  i n q u i r i e s  
abou t  t h e  e f f e c t  o f  n a t u r a l i z a t i o n  upon h i s  United S t a t e s  
c i t i z e n s h i p  i s  h i s  own s t a t e m e n t  made some s i x t e e n  y e a r s  a f t e r  
t h e  event .  W e  know the Consu la te  Genera l  i n  Toronto  i s s u e d  
him a  p a s s p o r t  immediately b e f o r e  he became a Canadian 
c i t i z e n ,  so i t  is  possible he d i d  mention h i s  forthcoming 
n a t u r a l i z a t i o n  a t  that  time. But t h e r e  is  no independent  
ev idence  t o  conf i rm t h a t  a p p e l l a n t  sough t  and o b t a i n e d  t h e  
o f f i c i a l  a d v i c e  which h e  found r e a s s u r i n g  and upon which h e  
s a y s  he r*i..d. And it  might be observed t h a t  i f  a p p e l l a n t  
t o l d  a r e j p o n s i b l e  o f f i c i a l  t h a t  he contempla ted  becoming a  

- Canadiag citizen, he s u r e l y  would have  been adv i sed  t h a t  
n a t u r a l i z a t 4 o n  i n  a f o r e i g n  s ta te  i s  e x p a t r i a t i v e  and h e  might 
t h e r e f o r e  j e o p a r d i z e  h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  



In the circumstances, we are unable to give probative 
weight to appellant's unsupported claim that he showed a lack 
of intent at or near the relevant time to relinquish United 
States citizenship because he discussed the matter shortly 
before the event with someone at the Consulate General. 

Aside from naturalization, the only substantiated 
evidence dating from 1972 is the fact that appellant obtained 
a United States passport a month before he became a Canadian 
citizen. At the hearing, appellant said that when the 
prospect of going to Europe came up, there was never any 
question in his mind that "I would be traveling as an 
American, which is why I went to get the passport." 13/ 
Possibly, by obtaining a passport, appellant wanted tomake a 
statement before naturalization that he wished to remain an 
American citizen. Obtaining the passport therefore suggests 
that he did not intend to relinquish United States 
citizenship. Standing alone, however, it cannot outweigh the 
evidence of a renunciatory intent inherent in the oath of 
allegiance that he made a few weeks later. his applying for 
and obtaining a United States passport would be entitled to 
significant evidential weight only if it were to form a part 
of a pattern of conduct demonstrating a will to preserve 
United States citizenship. 

Appellant lived in Canada for six years after he 
obtained naturalization. During that time, the only other act 
he performed that might be described as derogatory of United 
States citizenshhip was to obtain a Canadian passport, 
although he alleges he never used it. At the same time, 
however, there is no credible evidence that he took any steps 
to demonstrate that he considered himself to be a United 
States citizen. 

After appellant returned to the United States in 1978, 
he consistently and in many respects held himself out as a 
United States citizen. It is at that point and only at that 
point, however, that the record begins to show an affirmative 
will orr. apgsllant's part to be a United States citizen. The 
essent$ak.$fiquiiy theref ore i s whether appellant ' s proven 
conduct- fts the  period that began six years after he obtained 
-naturaflzation--in Canada and abjured all allegiance to the 
United Stages. is entitled to such probative weight as to 
negate or at least cast significant doubt upon his words and 
conduct in 1972. 

See also his affidavit of April 9, 1979: "I applied for 
this passport with the intention of remaining a U.S. citizen." 



The basic difficulty we have to assign probative 
weight to appellant's conduct from 1978 with respect to 
the issue of his intent in 1972 is that it is so remote 
from the critical event - his naturalization in Canada. 
What does it prove about his intent in 1972 that appellant 
wanted to and did return to the United States in 1978 and 
thereafter conducted himself as a United States citizen? 
That he did not intend in 1972 to relinquish United States 
citizenship? Possibly. But, on the evidence, it is equally 
possible (in our view, probable) that he intended in 1972 
precisely what the objective evidence shows he intended - to 
relinquish American citizenship - and decided to return to the 
United States because he found it congenial or advantageous to 
do so, not necessarily because he wanted to demonstrate that 
he never intended to relinquish citizenship. Once in the 
United States, appellant had every incentive to behave as a 
United States citizen,not a Canadian citizen; every incentive 
to assert a claim to United States citizenship, 

In short, we see no nexus between appellant's conduct 
after 1978 and his words and conduct in 1972. One might 
intend to relinquish United States citizenship in 1972 and 
nonetheless later decide to come to the United States to live 
as a citizen. 

The oath of allegiance appellant made to Queen Elizabeth 
the Second in 1972 renounced United States citizenshipwin no 
uncertain terms." After carefully reviewing all the evidence 
presented to US, we find no factors that would warrant our con- 
cluding that appellant probably did not intend to renounce all 
allegiance and fidelity to the United States. From this it 
follows that the Department has sustained its burden of proving 
that appellant intended to relinquish his United States citizen- 
ship when he obtained naturalization in Canada upon his own 
application. 

IV 

Upon consideration of the foregoing, we hereby affirm 
the Department's determination that appellant expatriated 

I 

Alan G. James, Chairman 

Frederick Smith, Jr., Member 

George Taft, Member 
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