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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: D B M 

The Department of State made a determination on 
December 8, 1988 that C B M expatriated himsel f 
on February 14, 1972 under the provisions of section 349(a)(1) 
of the Immigration and Nationality Act by obtaining 
naturalization in Canada upon his own application. - 1/ M 
entered a timely appeal from that determination. 

Appellant, D B M , was born at London, 
England on t o  parents who were British citizens 
and so acquired the nationality of the United Kingdom at 
birth. He lived in the United Kingdom until 1951 when his 
parents brought him to the United States. His parents were 
naturalized on July 13, 1960 before the Superior Court, Santa 
Ana, California. Since at the time of his parents' 
naturalization appellant was twelve years old, he 
automatically acquired United States citizenship under the 
provisions of section 321(a) (1) of the Immigration and 
Nationality Act, 8 U.S.C. 1432(a) (1). 

According to statements appellant made to United States 
authorities in 1966, he was convicted of assault in December 
1965 by the California Youth Authority. 2/ In lieu of 

1/ Section 349(a)(l) of the Immigration and Nationality Act, - 
8 U.S.C. 1481 (a) (1 ) ,  provides that: 

Sec. 349. (a) A person who is a national of the 
United States whether by birth or naturalization, 
shall lose his nationality by voluntarily per- 
forming any of the following acts with the 
intention of relinquishing United States nation- 
ality -- 

(1) obtaining naturalization in a 
foreign state upon his own appli- 
cation, or upon an application filed 
by a duly authorized agent, after 
having obtained the age of eighteen 
years; or ... 

2/ During the processing of appellant's case in 1988, the - 
Consulate General at Vancouver, at the request of the 
Department, put the following question to appellant: 



sentencing him to prison for juveniles, the Authority 
allegedly agreed to suspend the sentence, provided appellant 
left the United States and remained abroad for two years. He 
left the United States in early 1966 and went to Australia and 

- New Zealand, travelling on a British passport which he 
obtained in the United States. 

It appears that appellant was convicted in Auckland on 
drug charges but was freed by the New Zealand authorities on 
condition that he leave New Zealand. Appellant returned to 
the United States in the fall of 1966, travelling on a United 
States passport, valid only for return to the United States. 
In January 1967 appellant went to Canada, allegedly to 
complete the two-year period of living abroad upon which the 
Cali fornia Youth Authority conditioned its suspension of its 
1965 sentence. 

In June 1967 he married a U.S. citizen. The marriage 
ended in divorce, and he remarried in July 1983; his second 
wife is also a U.S. citizen. He has one child, born in Canada 
in 1985. 

2/ (cont'd.) - 
Do you have any documentation to support 
your statement that the California Youth 
Authority indicated you had the option 
of leaving the United States for two 
years in lieu of incarceration or further 
prosecution? If so, please submit. 

Appellant replied as follows: 

Attached is a copy of a letter to my 
attorney , from 
attorney who 
represented me in 1966. Mr. 
letter basically sets forth my 
recollection except that I did not 
desire to leave the U.S., but rather 
accepted that option as what 
appeared the best available to me 
at the time- Mv present attorney 

, has telephoned 
the California Youth Authority in 
both Santa Ana and Sacramento, 
California, and has been advised 
that there is no record relating to 
me. 



Appellant applied to be naturalized in Canada on 
January 12, 1972, because, as he later stated when his case 
was processed by the Consulate General at Vancouver, "I 
requi red a travel document immediately and the most 
expeditious method appeared to be by obtaining Canadian 
citizenship." 

On February 14, 1972 he was granted a certificate of 
Canadian citizenship and made the following oath of allegiance: 

I, ..., swear that I will be faithful and 
bear true allegiance to Her Majesty Queen 
Elizabeth the Second, her Heirs and Succes- 
sors, according to law, and that I will 
faithfully observe the laws of Canada and 
fulfil my duties as a Canadian citizen. 

So help me God. 

As the Canadian citizenship authorities considered 
appellant a British subject by virtue of his birth in England, 
he was not required to subscribe to the declaration of 
renunciation of all other allegiance then required of 
non-British and certain other Commonwealth nationals. 

Fifteen years later, appellant visited the United 
States Consulate General at Vancouver to establish his United 
States citizenship and to inquire about the modalities of 
returning to the United States to live* At that time his 
naturalization in Canada came to the attention of the United 
States authorities. The Consulate General formally advised 
him on June 10, 1987 that he might have expatriated himself, 
and requested that he complete questionnaires to facilitate 
determintion of his citizenship status. After he had done so 
and presumably was interviewed by a consular officer, the 
latter executed a certificate of loss of nationality in 
appellant's name, as required by law. - 3/ The officer 

3/ Section 358 of the Immigration and Nationality Act, 8 - 
U,S.C. 1501, reads as follows: 

Sec. 358. Whenever a diplomatic or consular 
officer of the United States has reason to 
believe that a person while in a foreign state 
has lost his United States nationality under 
any provision of chapter 3 of this title, or 
under any provision of chapter IV of the 
Nationality Act of 1940, as amended, he shall 
certify the facts upon which such belief is 



ce r t i f i ed  that appellant acquired the nationality of the 
United States by virtue of being included i n  the 
naturalization of his  parents on July 13 ,  1960; that he 

. acquired the nationality of Canada upon h is  own application; 
and that he thereby expatriated himself under the provisions 
of section 349(a ) ( l )  of the Immigration and Nationality Act. 
The consular officer forwarded the ce r t i f i ca t e  to the 
Department under cover of a  detailed memorandum i n  which he 
recommended that  the Department approve the cer t i f ica te .  

I n  the f a l l  of 1987 the Department instructed the 
Consulate General t o  put a  number of questions to  appellant 
concerning the circumstances surrounding h i s  naturalization 
and h i s  conduct before and a f t e r  naturalization. Appellant 
promptly executed an a f f idavi t  i n  October 1987 replying to  
those questions. Half a  year passed. I n  June 1988, the 
Department instructed the Consulate General t o  ask appellant 
t o  reply t o  a  number of additional questions, which he 
promptly did by affidavit .  A t  the Department's request, 
appellant- a lso signed an authorization for the Internal 
Revenue Service t o  release t o  the Department copies of income 
tax returns he reportedly f i led  during the period 1979-1986. 

On December 8, 1988, the Department approved the 
ce r t i f i ca t e  of loss of nationali ty that  the Consulate General 
executed i n  appellant 's  name. Approval consti tutes an 
administrative determination of loss of nationali ty from which 
an appeal may be taken t o  the Board of Appellate Review, as 
prescribed by 22 CFR 7.5(a) and ( b ) .  

A timely appeal was f i led through counsel. 

Section 349(a) (1) of the Immigration and Nationality 
Act provides that  a  national of the United States shal l  lose 

3  (cont 'd.) - 
based t o  the Department of State,  in  writing, 
under regulations prescribed by the Secretary 
of State. I f  the report of the diplomatic or 
consular off icer  i s  approved by the Secretary 
of State,  a  copy of the c e r t i f i c a t e  shal l  be 
forwarded t o  the Attorney General, for  h i s  
information, and the diplomatic or consular 
off ice  i n  which the report was made shal l  be 
directed t o  forward a  copy of the ce r t i f i ca t e  
to  the person t o  whom i t  re la tes .  



h i s  n a t i o n a l i t y  by v o l u n t a r i l y  o b t a i n i n g  n a t u r a l i z a t i o n  i n  a 
f o r e i g n  s t a t e  a f t e r  a t t a i n i n g  t h e  age of e i g h t e e n  y e a r s  wi th  
t h e  i n t e n t i o n  of r e l i n q u i s h i n g  United S t a t e s  n a t i o n a l i t y .  

There i s  no d i s p u t e  t h a t  a p p e l l a n t  du ly  ob ta ined  
n a t u r a l i z a t i o n  i n  Canada when he  was twenty-four y e a r s  o l d ,  
and t h u s  brought himself  wi th in  t h e  purview of s e c t i o n  
3 4 9 ( a ) ( 1 )  of t h e  A c t .  Since a p p e l l a n t  h a s  not  contended t h a t  
h e  a c t e d  i n v o l u n t a r i l y  when he  a p p l i e d  f o r  and was g ran ted  
Canadian c i t i z e n s h i p ,  t h e  sole i s s u e  t o  be determined is  
whether h e  in tended t o  r e l i n q u i s h  United S t a t e s  n a t i o n a l i t y  
when h e  ob ta ined  n a t u r a l i z a t i o n  i n  Canada, 

The government b e a r s  t h e  burden of  proving t h a t  one who 
performed a s t a t u t o r y  e x p a t r i a t i v e  a c t  d i d  s o  wi th  an  i n t e n t  
t o  r e l i n q u i s h  United S t a t e s  n a t i o n a l i t y .  Vance v. Ter razas ,  
444 U.S. 252, 262 (1980) .  I n t e n t  may be expressed  i n  words or 
found a s  a  f a i r  i n f e r e n c e  from proven conduct .  Id.  a t  260, 
The e v i d e n t i a r y  s t andard  is a preponderance of t h e  evidence.  
Vance v. T e r r a z a s ,  444 U.S. a t  267. Proof by a preponderance 
i s  proof which would' l e a d  t h e  t r ier  of  f a c t  t o  f i n d  t h a t  t h e  
e x i s t e n c e  o f  t h e  c o n t e s t e d  f a c t  is  more probab le  than  i t s  
non-exis tence ,  McCormick on Evidence, 3rd Ed.,  s e c t i o n  339. 
I t  i s  t h e  c i t i z e n - c l a i m a n t ' s  i n t e n t  a t  t h e  t i m e  h e  performed 
t h e  e x p a t r i a t i v e  a c t  t h a t  t h e  government must prove. T e r r a z a s  
v. Hai_g, 653 F.2d 285, 287 ( 7 t h  C i r .  1981) .  

Any of t h e  enumerated s t a t u t o r y  e x p a t r i a t i v e  a c t s  may 
be h i g h l y  p e r s u a s i v e  evidence  of  a n  i n t e n t  t o  r e l i n q u i s h  
United S t a t e s  n a t i o n a l i t v .  Vance v. Ter razas .  444 U.S. a t  
261, c i t i n g  Nishikawa v . * ~ u l l e s ,  356 U.S. 129; 139  (1958) '  
Black, J., concurr inq .  But, t h e  Supreme Court s a i d ,  i t  would 
be i n c o n s i s t e n t  w i t h - ~ f r o ~ i m  v. ~ u s k ,  387 U.S. 252 (1967) t o  -. 
t r e a t  any of t h e  s t a t u t o r y  e x p a t r i a t i v e  a c t s  " a s  t h e  
e q u i v a l e n t  of  or a s  c o n c l u s i v e  ev idence  o f  t h e  i n d i s p e n s a b l e  
v o l u n t a r y  a s s e n t  of t h e  c i t i z e n . "  Vance v. Ter razas ,  444 U.S. 
a t  261. S ince  a  p a r t y " s  s p e c i f i c  i n t e n t  w i l l  r a r e l y  be 
e s t a b l i s h e d  by d i r e c t  evidence ,  c i r c u m s t a n t i a l  ev idence  
su r round ing  performance of  t h e  e x p a t r i a t i v e  a c t  must be 
s c r u t i n i z e d  t o  determine  whether i t  w i  11 e s t a b l i  s h  t h e  
r e q u i s i t e  i n t e n t ,  Ter razas  v. Haiq, 653 F,2d a t  288. 

The Department submits  t h a t  a p p e l l a n t ' s  n a t u r a l i z a t i o n  
i n  Canada is t h e  i n i t i a l  ev idence  o f  h i s  i n t e n t  t o  abandon h i s  
United S t a t e s  c i t i z e n s h i p .  I t  f i n d s  o t h e r  evidence  of h i s  
i n t e n t  i n  h i s  o v e r a l l  a t t i t u d e  and c o u r s e  of  behavior .  From 
an e a r l y  a g e  a p p e l l a n t  h a s  demonst ra ted  a d i s i n t e r e s t  i n  h i s  
U.S. c i t i z e n s h i p ,  a s s e r t s  t h e  Department. I n  1966 h e  
t r a v e l l e d  abroad on a B r i t i s h  p a s s p o r t ,  and d i d  no t  r e g i s t e r  
f o r  S e l e c t i v e  S e r v i c e  a t  e i g h t e e n ,  " a t  a t i m e  i n  U.S. h i s t o r y  
when.being e l i g i b l e  f o r  t h e  d r a f t  was a c o n s t a n t  worry of a n  
e i g h t e e n  y e a r  o l d , "  I n  1972 when h e  needed a t r a v e l  document, 
h e  f e l t  it e a s i e r  t o  app ly  f o r  Canadian c i t i z e n s h i p  r a t h e r  



than apply for a U.S. passport. In the Department's view, the 
record appears to rebut appellant's argument that his only 
motive was to obtain a travel document. It is puzzling to the 
Department how going through the formalities of naturalization 
is easier than making an application for a U.S. passport. 
Noting that appellant obtained a Canadian passport to travel 
abroad, the Department points out that he described himself in 
his travels, including visiting the United States, as a 
Canadian citizen. "His behavior exempli fied a total 
disinterest and unconcern for his status as a U.S. citizen," 
asserts the Department, which urges the Board to affirm the 
Department's 1988 determination that he voluntarily obtained 
naturalization in Canada with the intention of relinquishing 
United States nationality. 

Under the applicable case law, the evidence at the time 
appellant obtained naturalization in Canada is insufficient to 
support a finding that he intended to relinquish his United 
States nationality. The question to be answered therefore is 
whether circumstantial evidence, together with his performance 
of the expatriative act, will establish the requisite intent. 

We are not of the Department's view that appellant's 
conduct before he became naturalized in Canada has any 
relevance to the issue of his intent in 1972, Traveling 
abroad in 1968 at age 18 on a United Kingdom passport proves 
nothing with respect to his state of mind four years later. 
As a citizen of the United Kingdom he was entitled to obtain 
and use a British passport for travel outside the United 
States. Furthermore, it is possible that it was not 
appellant's idea to use a British passport, In a statement 
executed many years later, appellant recalled that his father 
obtained the passport for him, 

Appellant concedes that he did not register for 
Selective Service in 1966 at age 18, but the Department has 
not shown that he deliberately avoided doing so. Even if he 
willfully failed to register, that fact standing alone has no 
bearing on his probable intent in 1972, particularly given the 
multitude of young men who were in the same boat. 

The conduct that is relevant is appellant's conduct 
after his naturalization. The Department rests its case that 
appellant intended to relinquish his United States nationality 
mainly on the fact that after naturalization he used only 
Canadian travel documentation and identified himself to 
Canadian, American and other national authorities as a 
Canadian citizen. For the reasons that follow we do not agree 
that an intent to relinquish citizenship is a more reasonable 
inference than others that might fairly be drawn from such 
conduct. 



Appel lant  contends t h a t  because he  was not  r e q u i r e d  to  
renounce and d i d  not  renounce p rev ious  n a t i o n a l i t y  when h e  
swore t h e  o a t h  of a l l e g i a n c e  t o  Queen E l i z a b e t h  t h e  Second, he 
had no cause  t o  th ink  t h a t  h e  had jeopardized h i s  United 
S t a t e s  c i t i z e n s h i p .  I n  f a c t ,  i t  was h i s  b e l i e f  t h a t  h e  had 
become a  dua l  n a t i o n a l  of  t h e  United S t a t e s  and Canada by 
o b t a i n i n g  n a t u r a l i z a t i o n .  

S ince  a p p e l l a n t  became a  c i t i z e n  of Canada i n  
conformi ty  wi th  i t s  laws, h e  was e n t i t l e d  t o  h o l d  h imsel f  o u t  
a s  a  Canadian c i t i z e n  and to  t r a v e l  i n  f o r e i g n  c o u n t r i e s  on a  
Canadian passpor t .  He p laced h i s  United S t a t e s  c i t i z e n s h i p  i n  
jeopardy by performing an e x p a t r i a t i v e  a c t .  Nonetheless ,  h i s  
p e r c e p t i o n  t h a t  he  had not  endangered h i s  United S t a t e s  
c i t i z e n s h i p  was no t  an unreasonable  one f o r  a  l a y  person i n  
t h e s e  c i rcumstances .  H e  should  have t aken  counsel  b e f o r e  
o b t a i n i n g  n a t u r a l i z a t i o n ,  a s  h e  admi t t ed  d u r i n g  t h e  i n i t i a l  
p r o c e s s i n g  of h i s  c a s e  a t  t h e  Consula te  General i n  Vancouver, 
b u t  h i s  f a i l u r e  t o  do s o  i s  a s  e x p l a i n a b l e  by ignorance  or 
l a c k  o f  c a u t i o n  a s  i t  is by an i n t e n t  t o  r e l i n q u i s h  h i s  United 
S t a t e s  c i t i z e n s h i p .  So p e r c e i v i n g  h i s  s t a t u s ,  a p p e l l a n t  
a v a i l e d  h imsel f  of h i s  r i g h t  t o  c a r r y  a  Canadian p a s s p o r t .  I t  
a l s o  appears  t h a t  h e  i d e n t i f i e d  h imsel f  on o c c a s i o n  to  Uni ted  
S t a t e s  a u t h o r i t i e s  a t  t h e  border  a s  a  Canadian c i t i z e n .  Do 
t h o s e  a c t i o n s  sugges t  p reponderan t ly  t h a t  a p p e l l a n t  in tended  
i n  1972 t o  r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p ?  

I f  w e  accep t  a p p e l l a n t ' s  c o n t e n t i o n  t h a t  h e  b e l i e v e d  
h imse l f  t o  be a  dua l  n a t i o n a l  o f  the United S t a t e s  and Canada 
( t h e  Department has not  demonst ra ted  t h a t  such a  b e l i e f  was 
u n t e n a b l e ) ? t h e n  i t  fo l lows  t h a t  he behaved i n  a  manner 
c o n s i s t e n t  with h i s  p r o f e s s e d  p e r c e p t i o n  o f  h i s  s i t u a t i o n  by 
u s i n g  a  Canadian p a s s p o r t  and i d e n t i f y i n g  h imse l f  a s  a  
Canadian c i t i z e n ,  To p u t  t h e  m a t t e r  s l i g h t l y  d i f f e r e n t l y ,  i t  
would seem a s  reasonab le  t o  i n f e r  t h a t  a p p e l l a n t  e x e r c i s e d  h i s  
r i g h t s  a s  a  Canadian a s  a  m a t t e r  of  convenience a s  i t  would t o  
i n f e r  t h a t  he formed an  i n t e n t  i n  1972 t o  r e l i n q u i s h  United 
S t a t e s  c i t i z e n s h i p  and t h e r e f o r e  f e l t  c o n s t r a i n e d  t o  a c t  
h e n c e f o r t h  s o l e l y  a s  a  Canadian c i t i z e n .  

Even i f  one were t o  draw unfavorab le  i n f e r e n c e s  from 
a p p e l l a n t ' s  use  of Canadian documentat ion,  t h e  record shows no 
o t h e r  a c t s  by h i m  t h a t  a r e  e x p r e s s l y  d e r o g a t o r y  of  United 
S t a t e s  c i t i z e n s h i p .  On the c o n t r a r y ,  there is  u n c o n t r a d i c t e d  
ev idence  t h a t  a p p e l l a n t  h a s  w i t h  f a i r  c o n s i s t e n c y  done a  
number of  the k i n d s  of t h i n g s  t h a t  t h e  Department u s u a l l y  
c o n s i d e r s  i n d i c a t e  a n  i n t e n t  t o  r e t a i n  c i t i z e n s h i p  on t h e  p a r t  
of one who h a s  performed an  e x p a t r i a t i v e  a c t .  

H e  h a s  f ami ly  t i es  t o  t h e  United S t a t e s ;  owns a  house 
i n  the S t a t e  of Washington occupied  by h i s  mother w h o m  he 
s u p p o r t s ;  and h a s  f i l e d  t a x  r e t u r n s  wi th  a p p a r e n t  r e g u l a r i t y  
from 1976 to  t h e  p r e s e n t .  



I n  s h o r t ,  t h e  evidence w e  a r e  asked to  cons ide r  does 
n o t  show preponderant ly  t h a t  a p p e l l a n t  in tended t o  d i v e s t  

.. himse l f  o f  h i s  United S t a t e s  n a t i o n a l i t y  when h e  became a 
c i t i z e n  of Canada. Appellant  could  be f a u l t e d  f o r  f a i l u r e  t o  
o b t a i n  o f f i c i a l  adv ice  b e f o r e  o b t a i n i n g  n a t u r a l i z a t i o n  i n  
Canada and f o r  not  a s c e r t a i n i n g  p r e c i s e l y  what h i s  s t a t u s  
under law became a f t e r  n a t u r a l i z a t i o n ,  But t h e  Department h a s  
no t  e s t a b l i s h e d  a connect ion  on t h e  one hand between 
non-act ions  which could  be exp la ined  by any number of human 
shortcomings and on t h e  o t h e r  a p p e l l a n t ' s  s t a t e  of  mind i n  
1972. 

I n  our  view, the r e c o r d  l e a v e s  the i s s u e  of h i s  i n t e n t  
i n  1972 t o  r e l i n i u i s h  United S t a t e s  c i t i z e n s h i p  i n  doubt .  I n  
such c i rcumstances ,  w e  a r e  compelled to  r e s o l v e  any and a l l  
doub t s  i n  f avor  o f  the r e t e n t i o n  of  c i t i z e n s h i p .  The Supreme 
Court  has s a i d  t h a t ,  i n  a c t i o n s  i n s t i t u t e d  f o r  t h e  purpose o f  
d e p r i v i n g  one of  the p r e c i o u s  r i g h t  o f  c i t i z e n s h i p  p r e v i o u s l y  
c o n f e r r e d ,  t h e  f a c t s  and t h e  law shou ld  be cons t rued  a s  f a r  a s  
r easonab ly  p o s s i b l e  i n  f avor  of  the c i t i z e n ,  Nishikawa v,  
Dul les ,  356 U.S, 129, 134 (1958) ;  Schneiderman v. United 
S t a t e s ,  320 U,S, 118, 122 (1943).  

W e  t h u s  come t o  t h e  c o n c l u s i o n  t h a t  the Department h a s  
n o t  c a r r i e d  i t s  burden of  proving by a preponderance of  the 
evidence  t h a t  a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  h i s  United 
S t a t e s  n a t i o n a l i t y  when he o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada 
upon his own a p p l i c a t i o n .  

1 x 1  

. - Upon c o n s i d e r a t i o n  o f  the foregoing,  w e  he reby  r e v e r s e  
the Department ' 8  d e t e r m i n a t i o n  that a p p e l l a n t  e x p a t r i a t e d  
h i m s e l f ,  

Alan G.  James, Chairman 

Edward G. Misey, Member 

George T a f t ,  Member 
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