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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: E J. M. 
. . 

This an appeal from an administrative determination of 
the Department of State that E J M expatriated 
himself on July 25, 1986, under the provisions of section 
349(a) (1) of the Immigration and Nationality Act, by obtaining 
naturalization in Brazil upon his own application. - 1/ 

The issue in this appeal is whether appellant's 
naturalization was accompanied by an intent to relinquish his 
United States citizenship. For the reasons given below, we 
conclude that the Department has satisfied its burden of 
proving that he performed the expatriating act with such 
intent. Accordingly, we af f irm the Department 's determination 
of loss of United States nationality- 

Appellant, E J M, , acquired United States 
citizenship by virtue of his birth a t  Indiana on =. - 

In 1970, appellant's parents, both United States 
citizens, took him to Brazil where he has since resided. 
According to appellant, he became interested in flying at an 
early-age, and in 1979 became licensed as a private pilot in 
Brazil. During a visit to the United States in 1984, he 
allegedly obtained a FAA (Federal Aviation Administration) 
certificate as a private pilot which, he said, was not valid 
for employment. 

I/ Section 349(a)(1) of the Immigration and Nationality Act, - 
8 U.S.C. 1481 (a) (l), provides as follows: 

See- 349. (a) A person who is a national of the 
United States whether by birth or naturalization, 
shall lose his nationality by voluntarily perform- 
ing any of the following acts with the intention 
of relinquishing United States nationality -- 

(1) obtaining naturalization in a 
foreign state upon his own appli- 
cation, or upon an application filed 
by a duly authorized agent, after 
having obtained the age of eighteen 
years; or ... 



A t  t h e  t i m e ,  a p p e l l a n t  s t a t e d  h e  had many f l y i n g  h o u r s  
t o  h i s  c r e d i t  and was engaged t o  a  young B r a z i l i a n  s t u d y i n g  
d e n t i s t r y .  I t  became a p p a r e n t  t o  him t h a t  i n  o r d e r  t o  marry 

.. and s u p p o r t  a  f ami ly  he  would have to  become a  l i c e n s e d  
commercial a i r  p i l o t .  To be a  commercial p i l o t  i n  B r a z i l ,  
a p p e l l a n t  was r e q u i r e d  under t h e  B r a z i l i a n  Air  Code t o  h o l d  
B r a z i l i a n  c i t i z e n s h i p  s t a t u s .  

Sometime i n  1985, a p p e l l a n t  a p p l i e d  t o  the B r a z i l i a n  
M i n i s t e r  of J u s t i c e  f o r  n a t u r a l i z a t i o n  by e x e c u t i n g  a n  
a p p l i c a t i o n  form i n  which h e  expressed  h i s  d e s i r e  to a c q u i r e  
B r a z i l i a n  n a t i o n a l i t y  and renounce h i s  p r e s e n t  n a t i o n a l i t y .  
By o r d i n a n c e  No. 326 of May 22, 1986, t h e  M i n i s t e r  o f  J u s t i c e  
g r a n t e d  n a t u r a l i z a t i o n  t o  a p p e l l a n t  p u r s u a n t  t o  a r t i c l e  145,  
11, ( b ) ,  ( 3 )  o f  t h e  F e d e r a l  C o n s t i t u t i o n  and i n  accordance  
w i t h  a r t i c l e  I11 of Law N o .  6 ,815 of  August 19,  1980, a s  
amended by Law N o .  6 ,964 of  December 9, 1981. - 2/ 

A c e r t i f i c a t e  o f  B r a z i l i a n  n a t u r a l i z a t i o n  was i s s u e d  by  
t h e  M i n i s t r y  o f  J u s t i c e  a t  Brasi l ia  on June  13, 1986,  and 
p r e s e n t e d  t o  a p p e l l a n t  on  J u l y  25, 1986, b e f o r e  a d i s t r i c t  
judge a t  Bauru. On t h e  r e v e r s e  o f  the c e r t i f i c a t e  o f  
n a t u r a l i z a t i o n ,  t h e  d i s t r i c t  judge c e r t i f i e d :  

According to  t h e  document drawn up on th is  
d a t e ,  t h e  p e r s o n  r e f e r r e d  to  h e r e i n  took  
a n  o a t h  to  f u l f i l l  f a i t h f u l l y  t h e  o b l i -  
g a t i o n  of  a  B r a z i l i a n  c i t i z e n ,  demon- 
s t r a t e d  t h a t  h e  is able t o  r e a d  and 
w r i t e  Po r tuguese  by r e a d i n g  and 
t r a n s c r i b i n g  a r t i c l e s  from t h e  F e d e r a l  
C o n s t i t u t i o n ,  and renounced,  f o r  a l l  
pu rposes ,  h i s  p r e v i o u s  n a t i o n a l i t y .  - 3/ 

2/ C e r t i f i c a t e  o f  N a t u r a l i z a t i o n ,  M i n i s t r y  o f  J u s t i c e ,  - 
F e d e r a l  Department o f  J u s t i c e ,  B r a s i l i a ,  June  13, 1986. 
E n g l i s h  t r a n s l a t i o n ,  D i v i s i o n  o f  Language S e r v i c e s ,  Department 
of  S t a t e ,  LS No. 128424, Por tuguese  (1989) .  

3/ I d *  - - 
A r t i c l e  1 2 8 ( 1 )  o f  Law N o .  6 , 8 1 5  o f  August 1 9 ,  1980,  a s  

amended by Law N o ,  6 ,964 o f  December 9, 1981, p r e s c r i b e s  t h a t  
a t  t h e  n a t u r a l i z a t i o n  ceremony t h e  n a t u r a l i z e d  c i t i z e n  must: 

I. Demonstrate  t h a t  h e  c a n  r e a d  and 
w r i t e  Por tuguese ,  a c c o r d i n g  t o  h i s  c i r c u m s t a n c e s ,  
by r e a d i n g  p a s s a g e s  from t h e  F e d e r a l  C o n s t i t u t i o n ;  



In September 1986, appellant married h i s  Brazilian 
fiancee and commenced working as a  commercial p i lo t .  He also 
acquired a  Brazilian passport. 

. . 
In February 1987, appellant visited the United States 

Consulate General a t  Sao Paulo to  apply for a  nonimmigrant 
visa to  the United States. He informed the consular officer 
that he held Brazilian citizenship. A t  the consular off icer  's 
request, he completed a  citizenship questionnaire to  
f a c i l i t a t e  determination of h i s  citizenship s ta tus .  He was 
also advised to  apply for a  new United States passport pending 
a  decision by the Department on h i s  citizenship. On March 19, 
1987, the Consulate General issued appellant a  new passport 
valid for six months pending the Department's decision i n  h i s  
case. 

Thereafter, the consular officer prepared a  ce r t i f i ca te  
of loss of United States nationality i n  appellant 's  name i n  
compliance with section 358 of the Act. 4/ The consular 
off icer  ce r t i  fied that appellant acquired-united States 
citizenship by virtue of h i s  bir th  in  the United States,  
acquired Brazilian nationality through naturalization upon h i s  
own application, and thereby expatriated himself under the 
provisions of section 349(a)(1) of the Act. 

3/ (cont 'd. ) - 
11. Declare expressly that  he renounces 

h i s  previous citizenship; 

111. Undertake a  commitment duly t o  f u l f i l l  
the duties of a  Brazilian c i t izen.  

4/ Section 358 of the Immigration and Nationality A c t ,  8  - 
U.S.C. 1501, reads as follows: 

Sec. 358. Whenever a  diplomatic or consular 
off icer  of the United States has reason t o  
believe that  a  person while i n  a  foreign s t a t e  
has l o s t  h i s  United States nationali ty under any 
provision of chapter 3 of t h i s  t i t l e ,  or under 
any provision of chapter I V  of the Nationality 
A c t  of 1940, as amended, he shal l  ce r t i fy  the 
facts  upon which such belief i s  based t o  the 
Department of State ,  i n  writing, under regula- 
tions prescribed by the Secretary of State. If 
the report of the diplomatic or consular off icer  
i s  approved by the Secretary of State,  a  copy of 
the ce r t i f i ca te  shal l  be forwarded t o  the 
Attorney General, for h i s  information, and the 



In forwarding the certificate of loss of nationality to 
the Department for its consideration, the Consulate General 
reported: 

Mr. M. stated that he is a commercial 
pilot by profession, and that he applied 
for naturalization as a Brazilian citizen 
because he could not obtain a Brazilian 
pilot's license to practice his profession 
here unless he held Brazilian nationality. 
He stated further that he inquired at this 
office in approximately 1984 about the 
possible consequences naturalization as 
a Brazilian citizen could have for his 
U.S. citizenship. He said he was 
informed that he would not lose his U.S. 
citizenship i f he had a 'good enough 
reason' for becoming a Wazilian 
citizen. He considered his need to 
pursue his profession here a good 
enough reason. 

The Department approved the certificate of loss of 
nationality on July 16, 1987, approval constituting an 
administrative determination of loss of nationality from which 
an appeal may be taken to this Board. The Consulate General 
forwarded to appellant a copy of the approved certificate. 

This appeal followed. Appellant contends that he did 
not intend to voluntarily renounce or relinquish his United 
States citizenship. He attributes his renunciation of 
citizenship to the requirement of Brazilian law requiring a 
declaration of renunciation as a condition to obtaining 
Brazilian citizenship, and to the fact that he was obliged to 
acquire Brazilian citizenship "in order to practice my 
profession as a commerical aircraft pilot in Brazil." 

I1 

Section 349(a)(1) of the Act provides that a national 
of the United States shall lose his nationality by voluntarily 
obtaining naturalization in a foreign state with the intention 
of relinquishing United States nationality. There is no 
dispute that appellant sought and obtained Brazilian 

4/ (cont'd.) - 
diplomatic or consular office in which the report 
was made shall be directed to forward a copy of 
the certificate to the person to whom it relates. 



citizenship. The Brazilian authorities also confirmed his 
naturalization. 

Under section 349(b) of the Act, a person who performs 
a statutory act of expatriation is presumed to have done so 
voluntarily. 5/ Such presumption may be rebutted upon a 
showing, by a preponderance of the evidence, that the act was 
not per formed voluntarily. 

In his citizenship questionnaire, appellant stated that 
in order to receive a commercial pilot's license in Brazil he 
had to have Brazilian citizenship status. He also stated in 
his notice of appeal that the renunciation of his United 
States citizenship was not his desire but was "due to 
circumstances of economic survival." Appellant, however, did 
not submit any evidence on the matter nor does he contend that 
his act of naturalization was done under duress. In a 
submission of January 5, 1989, to the Board, he said that he 
"acted voluntarily" to obtain Brazilian citizenship. 

It is apparent that appellant chose to become a 
commercial pilot in Brazil and pursue a career in that field 
for personal and economic reasons. The compulsion he thus 
felt to obtain Brazilian citizenship in order to be licensed 
as a commercial pilot was due to his own choice. There is no 
evidence that he made any effort to act in a manner otherwise 
than he chose. The opportunity to make a decision based on 
personal choice is the- essence- of voluntari ness . Jolley v . 
Immigration and Naturalization Service, 441 F. 2d 1245, 1250 
(5th Cir. 1971). Admittedly, appellant was confronted with a 

5/ Section 349(b) of the Immigration and Nationality Act, 8 - 
U.S.C. 1481 (b), reads as follows: 

(b) Whenever the loss of United States nation- 
ality is put in issue in any action or proceeding 
commenced on or after the enactment of this sub- 
section under, or by virtue of, the provisions of 
this or any other Act, the burden shall be upon 
the person or party claiming that such loss occur- 
red, to establish such claim by a preponderance of 
the evidence. Any person who commits or performs, 
or who has committed or performed, any act of 
expatriation under the provisions of this or any 
other Act shall be presumed to have done so volun- 
tarily, but such presumption may be rebutted upon 
a showing, by a preponderance of the evidence, 
that the act or acts committed or performed were 
not done voluntarily. 



d i f f i c u l t  choice of  e l e c t i n g  between o b t a i n i n g  n a t u r a l i z a t i o n  
and  p u r s u i n g  a c o u r s e  o f  a c t i o n  t h a t  would no t  r e q u i r e  him t o  
j e o p a r d i z e  h i s  United S t a t e s  c i t i z e n s h i p .  Once having  

- -  e x e r c i s e d  h i s  cho ice ,  however, h e  may n o t  be r e l i e v e d  from t h e  
consequences f lowing  from i t  . 

It  may be observed i n  t h i s  c o n n e c t i o n  t h a t ,  f o r  a 
d e f e n s e  of  d u r e s s  t o  p r e v a i l ,  i t  must be shown t h a t  t h e r e  
e x i s t e d  " e x t r a o r d i n a r y  c i r cums tances  amounting t o  a  t r u e  
d u r e s s "  which "forced1'  a  United S t a t e s  c i t i z e n  t o  f o l l o w  a  
c o u r s e  o f  a c t i o n  a g a i n s t  h i s  f i x e d  w i l l ,  i n t e n t ,  and e f f o r t s  
t o  act  o t h e r w i s e .  Doreau v.  Marsha l l ,  170  F.2d 721, 724 (3 rd  
C i r  . 1948)  . I n  c a s e s  i n v o l v i n g  s o - c a l l e d  economic d u r e s s ,  
compe l l ing  c i r cums tances  i n v o l v i n g  a  m a t t e r  o f  s u r v i v a l  must 
be shown i n  o r d e r  t o  s u p p o r t  a  f i n d i n g  o f  i n v o l u n t a r i n e s s .  
S t i p a  v.  D u l l e s ,  233 F.2d 551 ( 3 r d  C i r .  1 9 5 6 ) ;  Insogna v.  
D u l l e s ,  116  F.Supp. 473 (D.D.C. 1953) .  The a l l e g e d  economic 
c i r c u m s t a n c e s  c o n f r o n t i n g  a p p e l l a n t  d o  n o t  p r e s e n t  a n  
e x t r a o r d i n a r y  s i t u a t i o n  i n v o l v i n g  h i s  s u r v i v a l  o r  show t h a t  he 
w a s  f aced  w i t h  a  d i r e  economic s i t u a t i o n .  The e x p l a n a t i o n s  
g i v e n  by a p p e l l a n t  would n o t  s u p p o r t  a f i n d i n g  o f  d u r e s s  a s  a  
m a t t e r  o f  l a w .  

As n o t e d ,  a p p e l l a n t  b e a r s  the burden o f  r e b u t t i n g ,  by  a 
preponderance  o f  t h e  ev idence ,  the s t a t u t o r y  presumption t h a t  
h i s  n a t u r a l i z a t i o n  w a s  v o l u n t a r y .  Here, a p p e l l a n t  h a s  n o t  
a t t e m p t e d  t o  r e b u t  the presumpt ion  t h a t  he a c t e d - o f  h i s  own 
f r e e  w i l l ,  and w e  conc lude ,  t h e r e f o r e ,  tha t  h i s  n a t u r a l i z a t i o n  
w a s  done v o l u n t a r i l y .  

Although a p p e l l a n t  conceded t h a t  he v o l u n t a r i l y  
o b t a i n e d  n a t u r a l i z a t i o n  i n  B r a z i l ,  he m a i n t a i n e d  t h a t  he d i d  
n o t  per form the act w i t h  the i n t e n t i o n  o f  r e l i n q u i s h i n g  h i s  
Uni ted  S t a t e s  c i t i z e n s h i p .  H e  c l a imed  that  h i s  i n t e n t i o n  was 
" r a t h e r  t o  o b t a i n  d u a l  c i t i z e n s h i p ,  as c h i l d r e n  bo rn  i n  B r a z i l  
o f  American c i t i z e n s  o f t e n  p o s s e s s , "  and  b e l i e v e d  t h i s  would 
have  t o  be done  through a n  a p p e a l  and  a d e c i s i o n  by t h e  Board. 

A p p e l l a n t  i s  mis t aken  i n  h i s  b e l i e f  t ha t  he c o u l d  
become a dual n a t i o n a l  as  a consequence o f  h i s  n a t u r a l i z a t i o n  
i n  B r a z i l .  By o b t a i n i n g  n a t u r a l i z a t i o n ,  he performed a  
s t a t u t o r y  act o f  e x p a t r i a t i o n  under  Un i t ed  S t a t e s  law with the 
r e s u l t  t h a t  h e  p l a c e d  h i s  Uni ted  S t a t e s  c i t i z e n s h i p  i n  
jeopardy.  

A p p e l l a n t  i s  a l s o  mis t aken  i n  h i s  b e l i e f  that  he would 
o b t a i n  d u a l  n a t i o n a l i t y  s t a t u s  b y  t a k i n g  a n  a p p e a l  t o  t h e  
Board. As p r e v i o u s l y  no ted ,  he a l l e g e d  tha t  sometime i n  1984,  
b e f o r e  a p p l y i n g  f o r  n a t u r a l i z a t i o n ,  he c o n s u l t e d  a t  the 
C o n s u l a t e  Genera l ,  and was informed tha t ,  i f  he had a "good 
enough r e a s o n "  f o r  o b t a i n i n g  n a t u r a l i z a t i o n ,  which he b e l i e v e d  



he had ,  h e  would not  l o s e  h i s  United S t a t e s  c i t i z e n s h i p .  I t  
t h u s  a p p e a r s  t o  have been a p p e l l a n t ' s  e x p e c t a t i o n  t h a t  the 

- Board on a p p e a l  would f i n d  t h a t  he had a  good enough r e a s o n  
f o r  h i s  n a t u r a l i z a t i o n  and conclude  t h a t  h e  d i d  not  e x p a t r i a t e  
h i m s e l f .  

There is ,  however, no ev idence  o f  r e c o r d  t o  suppor t  
a p p e l l a n t ' s  c o n t e n t i o n  t h a t  h e  was a d v i s e d  by t h e  Consu la t e  
Genera l  t h a t  h e  would no t  l o s e  h i s  United S t a t e s  c i t i z e n s h i p  
i f  h e  had a good enough r e a s o n  f o r  becoming a  B r a z i l i a n  
n a t i o n a l .  The Consula te  Genera l ,  i n  r e sponse  t o  the 
Depar tmen t ' s  r e q u e s t  f o r  i n f o r m a t i o n  about  a p p e l l a n t ' s  
a l l e g e d  c o n s u l t a t i o n ,  s t a t e d  tha t ,  while i t  had no r eason  t o  
doubt  a p p e l l a n t ' s  s t a t e m e n t  t h a t  he v i s i t e d  the o f f i c e  i n  1984 
t o  i n q u i r e  abou t  the p o s s i b l e  e f f e c t  B r a z i l i a n  c i t i z e n s h i p  
might have  on h i s  United S t a t e s  c i t i z e n s h i p ,  the r e c o r d s  
c o n t a i n  no r e f e r e n c e  to  such a v i s i t .  

The q u e s t i o n  remains whether  a p p e l l a n t ' s  n a t u r a l i z a t i o n  
was performed w i t h  the i n t e n t i o n  o f  r e l i n q u i s h i n g  h i s  Uni ted  
S t a t e s  c i t i z e n s h i p .  It i s  s e t t l e d  tha t ,  even though a c i t i z e n  
v o l u n t a r i l y  per forms a  s t a t u t o r y  e x p a t r i a t i n g  act ,  l o s s  o f  
c i t i z e n s h i p  w i l l  n o t  ensue  u n l e s s  i t  is proved t h a t  t h e  
c i t i z e n  i n t e n d e d  t o  r e l i n q u i s h  h i s  Uni ted  S t a t e s  n a t i o n a l i t y .  
Vance v.  T e r r a z a s ,  444 u.S. 252 (1980)  : Afroyim v ,  Rusk, 387 
U.S. 253 7- The government must p rove  a  p a r t y ' s  i n t e n t  
by a preponderance  of  the ev idence .  ~ a n c e  v. ~ e r r a z a s ,  s u p r a ,  
a t  267. I n t e n t  may be proved by a  p e r s o n s  words o r  found as a 
f a i r  i n f e r e n c e  from proven conduct .  - Id., a t  260. 

The i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  t h a t  the 
government must prove  is the c i t i z e n ' s  i n t e n t  a t  the t i m e  o f  
the  per formance  o f  t h e  s t a t u t o r y  a c t  o f  e x p a t r i a t i o n .  The 
p e r s o n ' s  own words or conduct  a t  t h e  t i m e  the e x p a t r i a t i n g  a c t  
o c c u r r e d  are t o  be looked a t  i n  d e t e r m i n i n g  h i s  or her 
i n t e n t .  T e r r a z a s  v. Haig, 653 F. 2d 285, 287 ( 7 t h  C i r .  1981) .  
It i s  recogn ized ,  however, that  a  p a r t y ' s  s p e c i f i c  i n t e n t  t o  
r e l i n q u i s h  c i t i z e n s h i p  " r a r e l y  w i l l  be e s t a b l i s h e d  by direct  
ev idence" ,  b u t  that c i r c u m s t a n t i a l  e v i d e n c e  su r round ing  the 
per formance  o f  a  v o l u n t a r y  a c t  o f  e x p a t r i a t i o n  may e s t a b l i s h  
the  r e q u i s i t e  i n t e n t .  T e r r a z a s  v. Haig, s u p r a ,  a t  288. I n  
the c a s e  b e f o r e  the Board, the i n t e n t  tha t  the government must  
p rove  by a preponderance  o f  the e v i d e n c e  is a p p e l l a n t ' s  i n t e n t  
a t  the t i m e  he v o l u n t a r i l y  o b t a i n e d  n a t u r a l i z a t i o n  i n  B r a z i l .  

O b t a i n i n g  n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e  may be 
h i g h l y  p e r s u a s i v e  ev idence  o f  a n  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p .  It i s  n o t ,  however,  c o n c l u s i v e  ev idence  of  t h e  
a s s e n t  o f  the c i t i z e n ,  The Supreme Cour t  s t a t e d  i n  Vance v.  
T e r r a z a s ,  s u p r a ,  a t  261: 

... i t  would be i n c o n s i s t e n t  w i t h  
Afroyim t o  t r e a t  the e x p a t r i a t i n g  



a c t s  s p e c i f i e d  i n  sec. 1 4 8 1 ( a )  a s  
t h e  e q u i v a l e n t  of  o r  a s  c o n c l u s i v e  
evidence of t h e  i n d i s p e n s a b l e  
v o l u n t a r y  a s s e n t  of  the c i t i z e n .  
' Of c o u r s e ,  ' any of  the s p e c i  f i e d  
a c t s  'may be  h i g h l y  p e r s u a s i v e  
ev idence  i n  t h e  p a r t i c u l a r  c a s e  o f  
a purpose t o  abandon c i t i z e n s h i p . '  
~ i s h i k a w a  v. Du l l e s ,  356 U.S. 129, 
1 3 9  (1958) (Black ,  J., c o n c u r r i n g ) .  
But the t r ier  o f  f a c t  must i n  the 
end conclude  t h a t  the c i t i z e n  not  
on ly  v o l u n t a r i l y  committed t h e  
e x p a t r i a t i n g  act p r e s c r i b e d  i n  
t h e  s t a t u t e ,  b u t  a l s o  i n t e n d e d  t o  
r e l i n q u i s h  h i s  c i t i z e n s h i p .  

I n  c a s e s ,  where, as i n  the i n s t a n t  c a s e ,  a United 
S t a t e s  c i t i z e n  knowingly, i n t e l l i g e n t l y ,  and v o l u n t a r i l y  
o b t a i n s  n a t u r a l i z a t i o n  i n  a f o r e i g n  s t a te  and s i m u l t a n e o u s l y  
renounces  h i s  c i t i z e n s h i p ,  the e v i d e n c e  of  i n t e n t  t o  
r e l i n q u i s h  c i t i z e n s h i p  becomes more compe l l ing ,  The v o l u n t a r y  
performance o f  the e x p a t r i a t i n g  act i n  such c i r cums tances  
demons t ra t e s  an  i n t e n t  t o  r e l i n q u i s h  United States 
n a t i o n a l i t y ,  provided  there are no  other f a c t o r s  that  would 
j u s t i f y  a d i f f e r e n t  r e s u l t .  I n  Richards v. S e c r e t a r y  o f  
S t a t e ,  752 F.2d 1413, 1421 ( 9 t h  C i r .  1985) ,  the c o u r t  of  
a p p e a l s  s a i d  that "the v o l u n t a r y  t a k i n g  of  a formal o a t h  t h a t  
i n c l u d e s  an  e x p l i c i t  r e n u n c i a t i o n  o f  United S t a t e s  c i t i z e n s h i p  
i s  o r d i n a r i l y  s u f f i c i e n t  t o  e s t a b l i s h  a s p e c i f i c  i n t e n t  t o  
r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p . "  The  c o u r t  a l s o  
r ecogn ized  t h a t  the t o t a l i t y  o f  the e v i d e n c e  shou ld  be weighed 
i n  r e a c h i n g  a c o n c l u s i o n  as  t o  the c i t i z e n ' s  i n t e n t .  
S i m i l a r l y ,  i n  Meretsky v. U.S.  Department o f  J u s t i c e ,  e t  a l . ,  
N o .  86-5184, memorandum op. (D.C. C i r .  1 9 8 7 ) ,  p l a i n t i f f  took  
a n  o a t h  o f  a l l e g i a n c e  t o  Canada t h a t  e x p l i c i t l y  r e q u i r e d  h i m  
t o  renounce a l l e g i a n c e  and f i d e l i t y  t o  the Uni ted  S t a t e s .  The 
c o u r t  adopted  t h e  r e a s o n i n g  i n  Richards, s u p r a ,  t o  the e f f e c t  
t h a t  a Uni ted  S t a t e s  c i t i z e n ' s  f r e e  choice t o  renounce h is  
c i t i z e n s h i p  r e s u l t s  i n  loss o f  t h a t  c i t i z e n s h i p .  It was the 
c b u r t  's c o n c l u s i o n  t h a t  the o a t h  he took renounced h i s  Uni ted  
S t a t e s  c i t i z e n s h i p  " i n  no u n c e r t a i n  te rms."  

A s  w e  have seen ,  a p p e l l a n t  o b t a i n e d  n a t u r a l i z a t i o n  i n  
B r a z i l  and,  i n  the process, renounced h i s  p r e v i o u s  
n a t i o n a l i t y ,  His c e r t i f i c a t e  o f  n a t i o n a l i t y  b e a r s  a  
s t a t e m e n t ,  s i g n e d  by a l o c a l  d i s t r i c t  judge,  r e c i t i n g  that  
a p p e l l a n t  swore t o  f u l f i l l  the d u t i e s  o f  a  B r a z i l i a n  c i t i z e n ,  
demonst ra ted  that  h e  cou ld  read and write Por tuguese ,  and 
renounced f o r  a l l  pu rposes  h i s  p r e v i o u s  n a t i o n a l i t y .  Such 
conduct ,  i n  o u r  view, i s  h i g h l y  p r o b a t i v e  o f  the r e q u i s i t e  
i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  



Appe l l an t ,  however, d i s p u t e s  t h a t  t h e r e  was a  
n a t u r a l i z a t i o n  ceremony f o r  t h e  d e l i v e r y  of  t h e  n a t u r a l i z a t i o n  
c e r t i f i c a t e  o r  t h a t  he  swore a t  such ceremony t o  f u l f i l l  h i s  

- d u t i e s  a s  a  B r a z i l i a n  c i t i z e n  and renounce h i s  former 
n a t i o n a l i t y .  In  a  submission t o  t h e  Board, he s t a t e d :  

1985 - I a p p l i e d  f o r  B r a z i l i a n  c i t i z e n -  
s h i p  by merely answering a  form 
of q u e s t i o n s ,  a s  i t  became 
a p p a r e n t  tha t  i n  o r d e r  t o  marry 
and s u p p o r t  a  f ami ly  I would 
have t o  c o n t i n u e  i n  the o n l y  
f i e l d  i n  which I was t r a i n e d  
and i n  which I was happy, on a 
commercial basis. The a p p l i c a -  
t i o n  form f o r  c i t i z e n s h i p  
i n c l u d e d  a  s t a t e m e n t  tha t  I 
renounce my p r e v i o u s  c i t i z e n -  
shi p  . 

1986 - The p r o c e s s  o f  a p p l i c a t i o n  
took n e a r l y  a y e a r  and was 
completed i n  June .  C o n t r a r y  
t o  former t i m e s ,  no ceremony 
took p l a c e ,  nor  any oath 
of  a l l e g i a n c e  of  any k i n d  was 
made v e r b a l l y  or i n  w r i t i n g  
a t  the moment o f  p r e s e n t a t i o n  
t o  m e  of the c e r t i f i c a t e  of  
a c c e p t a n c e  and n a t u r a l i z a t i o n .  

T h e  r eco rd  shows t h a t  under  p r e v a i l i n g  B r a z i l i a n  
n a t u r a l i z a t i o n  p rocedures  once  an  a p p l i c a t i o n  f o r  
n a t u r a l i z a t i o n  i s  approved and g r a n t e d ,  and the n a t u r a l i z a t i o n  
o r d e r  is  p u b l i s h e d  i n  the o f f i c i a l  government g a z e t t e ,  the 
a p p l i c a n t  h a s  one  yea r  i n  which t o  appea r  b e f o r e  a f e d e r a l  
judge t o  r e c e i v e  the c e r t i f i c a t e  of  n a t u r a l i z a t i o n .  On th i s  
o c c a s i o n ,  the a p p l i c a n t  must r e a d  some p a s s a g e s  from the 
F e d e r a l  C o n s t i t u t i o n  to  d e m o n s t r a t e  h i s  knowledge of  the 
Por tuguese  language ,  so lemnly  swear t o  f u l f i l l  the d u t i e s  o f  a  
B r a z i l i a n  c i t i z e n ,  and renounce h i s  former n a t i o n a l i t y .  s/ 
The judge t h e n  d a t e s  and s i g n s  a s t a t e m e n t  on the r e v e r s e  o f  
the c e r t i f i c a t e  o f  n a t u r a l i z a t i o n  c e r t i f y i n g  the a p p l i c a n t  's  
compliance w i t h  such r equ i remen t s .  T h i s  i s  the e f f e c t i v e  d a t e  
o f  n a t u r a l i z a t i o n .  - 7/ 

6/ See n o t e  3, s u p r a .  - 
7/ The Uni ted  S t a t e s  Rnbassy a t  B r a s i l i a ,  on J u n e  2, 1989,  - 
informed the Department t h a t  i t  w a s  aware o f  no i n s t a n c e s  or 
c o n d i t i o n s  under which B r a z i l i a n  n a t u r a l i z a t i o n  p r o c e d u r e s  a r e  
waived or no t  fol lowed.  



On t h e  evidence o f  r ecord ,  w e  must accep t  a s  f a c t  t h a t  
on J u l y  25, 1986, a p p e l l a n t  appeared b e f o r e  a  d i s t r i c t  judge 
a t  Bauru, made a d e c l a r a t i o n  renouncing h i s  p rev ious  
n a t i o n a l i t y ,  and complied wi th  t h e  o t h e r  requi rements  o f  
B r a z i l i a n  n a t i o n a l i t y  law. These proceedings ,  a s  i n d i c a t e d  
above, were recorded and s igned by the d i s t r i c t  judge on t h e  
r e v e r s e  o f  t h e  c e r t i f i c a t e  of  n a t u r a l i z a t i o n  t h a t  was 
d e l i v e r e d  t o  a p p e l l a n t .  We a r e  unable to  conclude t h a t  t h e  
proceedings  were not  a s  desc r ibed  on t h e  r e v e r s e  o f  t h e  
c e r t i f i c a t e  of n a t u r a l i z a t i o n  on t h e  b a s i s  of a p p e l l a n t ' s  
unsupported a l l e g a t i o n s  t h a t  no ceremony took p l a c e  nor "any 
o a t h  of  a l l e g i a n c e  of  any k ind  was made" a t  t h e  p r e s e n t a t i o n  
"of t h e  c e r t i f i c a t e  of  acceptance  and n a t u r a l i z a t i o n " .  I t  h a s  
been long s e t t l e d  t h a t  t h e  presumption of  r e g u l a r i t y  t h a t  
a t t a c h e s  to  t h e  p u b l i c  a c t s  of  United S t a t e s  o f f i c i a l s  a l s o  
extends  t o  t h e  p u b l i c  a c t s  of  f o r e i g n  o f f i c i a l s .  8/ 

Notwithstanding a p p e l l a n t ' s  v e r s i o n  of the p r e s e n t a t i o n  
of h i s  c e r t i f i c a t e  of  n a t u r a l i z a t i o n ,  i t  i s  c l e a r  t h a t  h e  
renounced h is  United S t a t e s  c i t i z e n s h i p .  I n  h i s  a p p l i c a t i o n  
f o r  n a t u r a l i z a t i o n ,  he d e c l a r e d  t h a t  h e  in tended  to  a c q u i r e  
B r a z i l i a n  c i t i z e n s h i p  and to  renounce h i s  p r e s e n t  
n a t i o n a l i t y .  Moreover, t h e  judge ' s  c e r t i f i c a t i o n  on the 
c e r t i f i c a t e  of n a t u r a l i z a t i o n  s t a t e s  t h a t  a p p e l l a n t  a c t u a l l y  . 
renounced f o r  a l l  purposes h i s  p rev ious  c i t i z e n s h i p  and swore 
t o  f a i t h f u l l y  f u l f i l l  h i s  d u t i e s  a s  a  B r a z i l i a n  c i t i z e n .  
These e x p r e s s i o n s  of  r e n u n c i a t i o n  a r e  i n c o n s i s t e n t  wi th  a n  
i n t e n t  to  r e t a i n  United S t a t e s  c i t i z e n s h i p .  Renouncing United 
S t a t e s  c i t i z e n s h i p  b e f o r e  a  f o r e i g n  o f f i c i a l  i n  the c o u r s e  of  
performing a  s t a t u t o r y  e x p a t r i a t i n g  a c t  p l a i n l y  i s  an a c t  i n  
"de roga t ion  of a l l e g i a n c e  t o  th i s  country ."  4 2  O p ,  At ty .  
Gen., 397, 400 (1969) .  It l e a v e s  "no room f o r  ambiguity" a s  
t o  t h e  i n t e n t  o f  t h e  c i t i z e n .  United S t a t e s  v. Matheson, 400 
F. Supp. 1241, 1245 (S.D.N.Y. l-aff ' d  502 F. 2d 809 ( 2nd 
C i r .  1976) ; cert. den ied  429 U.S. 823 (1976) .  I n  our  view, 

8/ See United S t a t e s  v. King, 3 How. 773, 786 (1845) :  - 
It i s  i n c o n s i s t e n t  wi th  t h e  comity 
due  t o  t h e  o f f i c e r s  of  a  f o r e i g n  
government t o  impute to  them f r a u d  
where their conduct h a s  no t  been 
ques t ioned  by t h e  a u t h o r i t y  under 
which t h e y  were a c t i n g  and t o  which 
they were r e s p o n s i b l e .  , .and a s  
r e g a r d s  t h e  i n t e r e s t s  of o t h e r s ,  
t h e  a c t s  of  t h e  o f f i c e r  i n  l i n e  
o f  h i s  d u t y  w i l l  prima f a c i e  b e  
cons ide red  a s  p e r  formed h o n e s t l y  
and i n  good f a i t h .  



a p p e l l a n t ' s  r e n u n c i a t i o n  mani f e s t s  h i s  i n t e n t  t o  s u r r e n d e r  h i  s 
Uni ted  S t a t e s  c i t i z e n s h i p  when h e  o b t a i n e d  n a t u r a l i z a t i o n  i n  
Brazi  1. The record f a i l s  t o  d i s c l o s e  any o t h e r  f a c t o r s  t h a t  

-. would war ran t  a  c o n t r a r y  f i n d i n g  of  l a c k  of  i n t e n t  t o  
r e l i n q u i s h  c i t i z e n s h i p .  

Although t h e  ev idence  i s  compe l l i ng  t h a t  i t  was 
a p p e l l a n t ' s  i n t e n t  t o  r e l i n q u i s h  Uni ted  S t a t e s  n a t i o n a l i t y ,  w e  
must be s a t i s f i e d  t h a t  a p p e l l a n t  knowingly and i n t e l l i g e n t l y ,  
a s  w e l l  a s  v o l u n t a r i l y ,  o b t a i n e d  n a t u r a l i z a t i o n  i n  B r a z i l  and 
swore an  o a t h  of  a l l e g i a n c e  t h a t  i n c l u d e d  r e n u n c i a t i o n  o f  h i s  
Uni ted  S t a t e s  c i t i z e n s h i p .  From the e v i d e n c e  o f  r e c o r d ,  i t  i s 
a p p a r e n t  t h a t  h e  a c t e d  wi th  f u l l  awareness  o f  t h e  l e g a l  
consequences  of h i s  a c t .  H e  was 25 y e a r s  old when he o b t a i n e d  
n a t u r a l i z a t i o n ,  f l u e n t  i n  P o r t u g e s e ,  and e v i d e n t l y  unde r s tood  
p r e c i s e l y  what he would have  t o  d o  t o  o b t a i n  B r a z i l i a n  
c i t i z e n s h i p .  By h i s  own a d m i s s i o n s ,  he knew he would p u t  h i s  
Uni ted  S t a t e s  ci ti z e n s h i p  a t  r i s k  i f h e  o b t a i n e d  
n a t u r a l i z a t i o n .  

W e  d o  n o t  doubt  t h a t  a p p e l l a n t  wanted t o  r e t a i n  h i s  
Uni ted  S t a t e s  c i t i z e n s h i p  and that  h i s  m o t i v e  i n  o b t a i n i n g  
B r a z i l i a n  c i t i z e n s h i p  w a s  t o  p u r s u e  a  career a s  a  commerci a 1  - 
p i  l o t .  The mot ive  w i t h  which a n  a c t  i s  done i s  f o r  the most 
p a r t  immaterial. An e x p a t r i a t i n g  act  i s  n o t  excused  because  
i t  i s  done w i t h  t h e  best o f  m o t i v e s .  The p e t i t i o n e r  i n  
R icha rds  v. S e c r e t a r y  o f  S t a t e ,  s u p r a ,  made e s s e n t i a l l y  the 
same argument a s  a p p e l l a n t  h e r e .  The c o u r t  h e l d  i t  t o  be 
w i  t h o u t  l e g a l  merit: 

. . . a  p e r s o n ' s  f r e e  c h o i c e  t o  renounce  Un i t ed  
S t a t e s  c i t i z e n s h i p  i s  e f f e c t i v e  wha teve r  t h e  
m o t i v a t i o n .  Whether i t  i s  done  i n  o r d e r  t o  
make more money, t o  advance  a  career or o t h e r  
r e l a t i o n s h i p ,  t o  g a i n  someone ' s  hand i n  
m a r r i a g e ,  or t o  p a r t i c i p a t e  i n  t h e  p o l i t i c a l  
p r o c e s s  i n  the c o u n t r y  to  which he h a s  
moved, a  Un i t ed  S t a t e s  c i t i z e n ' s  f r e e  c h o i c e  
to  renounce  h i s  c i t i z e n s h i p  r e s u l t s  i n  the 
loss of t h a t  c i t i z e n s h i p .  

W e  c a n n o t  a c c e p t  a test under  which the  
r i g h t  t o  e x p a t r i a t i o n  c a n  be e x e r c i s e d  
e f f e c t i v e l y  o n l y  i f  e x e r c i s e d  e a g e r l y .  W e  
know o f  no  o t h e r  c o n t e x t  i n  which the l aw  
r e f u s e s  t o  g i v e  e f f e c t  t o  a d e c i s i o n  made 
f r e e l y  and knowingly s i m p l y  b e c a u s e  i t  was 
a l s o  made r e l u c t a n t l y .  Whenever a  c i t i z e n  
h a s  f r e e l y  and knowingly chosen  t o  r enounce  
h i s  Un i t ed  S t a t e s  c i t i z e n s h i p ,  h i s  d e s i r e  
t o  r e t a i n  h i s  c i t i z e n s h i p  h a s  been  o u t -  
weighed by h i s  r e a s o n s  f o r  p e r f o r m i n g  a n  
a c t  i ncons i  s t e n t  w i  t h  t h a t  ci ti z e n s h i p ,  



If a citizen makes that choice and carries 
it out, the choice must be given effect. 

It is a person's conduct at the time the expatriating 
act occurred that is to be looked at in determining his or her 
intent to relinquish citizenship. The assertions made by 
appellant that he did not intend to relinquish his United 
States citizenship are contravened by his voluntarily applying 
for naturalization in Brazil, by declaring a desire to 
renounce his United States citizenship on his application for 
naturalization, by actually renouncing his United States 
citizenship before a judge at the time his certificate of 
naturalization was presented to him, and by taking an oath to 
fulfill the duties of a Brazilian citizen. We are persuaded 
that the record supports a finding that appellant's 
naturalization was accompanied by an intent to relinquish his 
United States citizenship. 

Taking into account the facts and circumstances 
surrounding appellant's naturalization in Brazil, we are of 
the opinion that appellant's own words and conduct at the time . 
establish the requisite intent to give up his United States 
citizenship, In our judgment, the Department has satisfed its 
burden of proof by a preponderance of the evidence that the 
expatriating act was performed with an intent to relinquish 
citizenship. 

Upon consideration of the foregoing and on the basis of 
the record before the Board, we conclude that appellant 
expatriated himself by obtaining naturalization in %azil upon 
his own application, and affirm the Department's determination 
of loss of United States nationality. 

Alan G. James, Chairman 

Edward G. Misey, Member 

Warren E. Hewitt, Member 
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