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DEPARTMENT O F  STATE 

BOARD OF APPELLATE REVIEW 

.- I N  THE MATTER OF: M LI 

T h i s  i s  an appeal  from an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
of t h e  Department of S t a t e ,  d a t e d  Apr i l  10,  1986, t h a t  
a p p e l l a n t ,  M L  , e x p a t r i a t e d  h e r s e l f  on February 2 7 ,  
1986 under t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a )  ( 5 )  of t h e  
Immigrat ion and N a t i o n a l i t y  A c t  by making a  formal 
r e n u n c i a t i o n  of h e r  United S t a t e s  n a t i o n a l i t y  b e f o r e  a  
c o n s u l a r  o f f i c e r  of  t h e  United S t a t e s  a t  London, England. 1/ - 
Mrs. L, e n t e r e d  an  appea l  from t h a t  d e t e r m i n a t i o n  i n  
February  1989. 

For t h e  reasons  t h a t  fo l low,  w e  deem t h e  appea l  t i m e l y  
and conclude  t h a t  t h e  Department h a s  n o t  c a r r i e d  i t s  burden of  
p rov ing  t h a t  a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  h e r  United 
S t a t e s  c i  ti zenshi  p. Accordingly t h e  Department 's  
d e t e r m i n a t i o n  of l o s s  of a p p e l l a n t ' s  c i t i z e n s h i p  i s  r e v e r s e d .  

Appe l l an t ,  M. L  , was born a t  Angerburg, Eas t  
P r u s s i a  o n .  She immigrated t o  t h e  United 
S t a t e s  i n  1950, and i n  1956 was n a t u r a l i z e d  a s  a  United S t a t e s  
c i t i z e n  i n  N e w  York C i t y .  Sometime t h e r e a f t e r  she  moved t o  
t h e  Los Angeles a r e a  where s h e  l i v e d  u n t i l  1983. In  t h a t  y e a r  
s h e  and h e r  son,  B L , moved to  t h e  Uni t e d  Kingdom, 
a l l e g e d l y  i n  p a r t  because  of a p p e l l a n t ' s  poor h e a l t h  ( s e v e r e  

1/ S e c t i o n  3 4 9 ( a ) ( 5 )  o f  t h e  Immigrat ion and N a t i o n a l i t y  A c t ,  - 
8 U.S.C. 1 4 8 1 ( a ) ( 5 ) ,  r e a d s  a s  fo l lows :  

Sec. 349. ( a )  A p e r s o n  who i s  a  n a t i o n a l  of  t h e  
United S t a t e s  whether by b i r t h  or 
n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by 
v o l u n t a r i  l y  p e r f  ormi ng any of t h e  f  01 lowi ng 
a c t s  wi th  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  
Uni ted  S t a t e s  n a t i o n a l i  t y  -- 

( 5 )  making a  formal  re- 
n u n c i a t i o n  of  n a t i o n a l i t y  b e f o r e  a 
d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  of 
t h e  United S t a t e s  i n  a  f o r e i g n  
s t a t e ,  i n  such form a s  may b e  
p r e s c r i b e d  by t h e  S e c r e t a r y  of 
S t a t e ;  . . . 



a l l e r g i e s ) ;  he  and she  a p p a r e n t l y  expected  t o  f i n d  a  more 
s a l u b r i o u s  environment f o r  he r  i n  t h e  United Kingdom. She and 

- h e r  son s e t t l e d  on t h e  west c o a s t  o f  England, b u t  soon 
encountered problems a s  temporary r e s i d e n t s  of  t h e  United 
Kingdom, a s  expla ined i n  a  l e t t e r ,  d a t e d  February 6, 1989, 
d r a f t e d  by h e r  son and s igned  by them both:  

S h o r t l y  a f t e r  w e  made up our  r e s i d e n c e  over  
t h e r e ,  we were c a l l e d  t o  t h e  H o m e  Of £ i c e  
every  s i x  months, and every  t i m e  t h e r e  
was a  b i g  to-do, why w e  wanted t o  l i v e  
i n  t h e  UK and I had to  go through a l o t  
o f  ha r rassements  [ s i c ]  and u p s e t s .  I 
was then adv i sed  t o  c o n t a c t  t h e  MP f o r  
Bournemouth, M r .  B u t t e r f i l l ,  whom I had 
a meeting w i t h ,  and who adv i sed  m e  t o  
g i v e  up US c i t i z e n s h i p ,  a s  t h e n  w e  would 
be a b l e  t o  l i v e  i n  England wi thou t  any 
problems, s i n c e  Germany was cons ide red  
EEC coun t ry .  

John But te r  f i  11, Member of  Pa r l i ament  f o r  Bournemouth, 
by l e t t e r  to  a p p e l l a n t ' s  son ,  d a t e d  J u n e  8, 1989, a t t e s t e d  t o  
t h e  fo rego ing  a s  fo l lows:  

I am happy t o  conf i rm the a d v i c e  which I 
gave you n e a r l y  t h r e e  y e a r s  ago  t h a t  you were 
t h e n  best adv i sed  t o  renounce your US c i t i  - 
z e n s h i p  and s e e k  r e i n s t a t e m e n t  of  your 
German c i t i z e n s h i p  s i n c e  t h i s  would mean t h a t  
a s  a n  EEC c i t i z e n  you and your mother would 
have  no problems about  r e s i d i n g  permanently i n  
the UK. - 2/ 

Act ing  upon M r .  B u t t e r f i l l ' s  a d v i c e ,  a p p e l l a n t  and h e r  
son went t o  the United S t a t e s  Ehbassy i n  London on February 
27 ,  1986. The r e c o r d  shows t h a t  a p p e l l a n t  r ead  and s igned  
under oath i n  the p resence  o f  t w o  w i t n e s s e s  a  p r e - p r i n t e d  form 
t i t l e d  "Statement  o f  Unders tanding,"  I n  t h a t  statement 
a p p e l l a n t  d e c l a r e d  t h a t  s h e  wished t o  e x e r c i s e  her r i g h t  t o  
renounce United S t a t e s  n a t i o n a l i t y ;  acknowledged t h a t  s h e  
would t h e r e a f t e r  be a n  a l i e n  toward the United S t a t e s ;  
a t t e s t e d  that  the ex t remely  s e r i o u s  n a t u r e  and i r r e v o c a b i l i t y  
of  r e n u n c i a t i o n  had been exp la ined  t o  h e r  by the V i c e  Consul ,  

2/ There i s  no i n d i c a t i o n  i n  the r e c o r d  t h a t  a p p e l l a n t  (and 
Eer s o n )  o b t a i n e d  r e i n s t a t e m e n t  of  t h e i  r German c i t i z e n s h i p .  
Presumably t h e y  d i d ,  s i n c e  t h e y  a r e  l i v i n g  i n  t h e  Federa l  
Republic  of  Germany, a p p a r e n t l y  a s  German n a t i o n a l s .  



and  t h a t  s h e  unde r s tood  t h e  consequences .  A p p e l l a n t  s i g n e d  
t h e  s t a t e m e n t  b u t  d i d  n o t  o r  was n o t  i n s t r u c t e d  to  comple t e  
t h e  l a s t  p a r t  of  i t  which r e a d s  a s  f o l l o w s :  

I ( d o  n o t )  choose  t o  make a s e p a r a t e  
w r i t t e n  e x p l a n a t i o n  of  my r e a s o n s  f o r  
renouncing  my Un i t ed  S t a t e s  c i t i z e n s h i p .  
I ( swea r ,  a f f i r m )  t h a t  I have  

(Circ le  one v e r b )  
( r e a d ,  had r ead  t o  m e )  t h i s  S t a t emen t  
(Circ le  one v e r b )  
i n  t h e  E n g l i s h  l anguage  and f u l l y  
u n d e r s t a n d  i t s  c o n t e n t s .  

I n  any e v e n t ,  a p p e l l a n t  d i d  n o t  make a  s t a t e m e n t  of t h e  
r e a s o n s  f o r  her r e n u n c i a t i o n .  A f t e r  s i g n i n g  the s t a t e m e n t  o f  
u n d e r s t a n d i n g ,  s h e  was a d m i n i s t e r e d  t h e  o a t h  o f  r e n u n c i a t i o n ,  
the o p e r a t i v e  p a r t  o f  which r e a d s  a s  f o l l o w s :  

Tha t  I d e s i r e  t o  make a fo rma l  renun- 
c i a t i o n  o f  my American n a t i o n a l i t y ,  as  
p rov ided  by s e c t i o n  3 4 9 ( a )  ( 5 )  o f  the 
Immigra t ion  and N a t i o n a l i t y  A c t  and  
p u r s u a n t  t h e r e t o  I h e r e b y  a b s o l u t e l y  
and e n t i r e l y ,  r enounce  my Un i t ed  S t a t e s  
n a t i o n a l i t y  t o g e t h e r  w i t h  a l l  r i g h t s  
and p r i v i l e g e s  an? a l l  d u t i e s  o f  
a l l e g i a n c e  and f  i d e l i  t y  t h e r e u n t o  
p e r t a i n i n g  . 

The fo rma l i  ti es comple t ed ,  t h e  c o n s u l a r  o f f i c e r  who 
p r e s i d e d  e x e c u t e d  a c e r t i f i c a t e  o f  loss  o f  n a t i o n a l i t y  i n  
a p p e l l a n t ' s  name, a s  r e q u i r e d  b y  law. 3/ The o f f i c e r  
c e r t i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  the n a t i o n a l i t y  o f  the 
U n i t e d  S t a t e s  by v i r t u e  o f  n a t u r a l i z a t i o n ;  t h a t  s h e  made a  
fo rma l  r e n u n c i a t i o n  o f  Un i t ed  S t a t e s  n a t i  o n a l i  t y ;  and  t h e r e b y  

3 /  S e c t i o n  358 of  t h e  Immigra t ion  and  N a t i o n a l i t y  A c t ,  8 - 
U.S.C. 1501,  r e a d s  as  f o l l o w s :  

Sec .  358. Whenever a  d i p l o m a t i c  or c o n s u l a r  
o f f i c e r  o f  t h e  Un i t ed  S t a t e s  has r e a s o n  t o  be- 
l i e v e  t h a t  a  p e r s o n  w h i l e  i n  a f o r e i g n  s t a te  
h a s  los t  h i s  Un i t ed  S t a t e s  n a t i o n a l i t y  under  
any  p r o v i s i o n  o f  c h a p t e r  3  o f  t h i s  t i t l e ,  or 
unde r  any  p r o v i s i o n  o f  c h a p t e r  I V  o f  t h e  
N a t i o n a l i t y  A c t  of 1940,  a s  amended, h e  s h a l l  
c e r t i f y  t h e  f a c t s  upon which  s u c h  b e l i e f  i s  
b a s e d  t o  t h e  Department  o f  S t a t e ,  i n  w r i t i n g ,  
unde r  r e g u l a t i o n s  p r e s c r i b e d  b y  t h e  S e c r e t a r y  



expatr ia ted herse l f  under the provisions of sec t ion  3 4 9 ( a ) ( 5 )  
of the  Immigration and National i ty  Act. 

-- . Appellant was then 83 years of age. 

The Embassy forwarded the c e r t i f i c a t e  t o  the  Department 
under cover of a  memorandum which s t a t e d  simply: 

Attached i s  CLN i n  the  name M L 
who appeared a t  Embassy, London on 
February 27, 1986 t o  make a  formal 
renunciation of her United S ta tes  
c i  ti zenshi p. 

C e r t i f i c a t e  of Loss of Nat ional i ty  
i s being forwarded for  the  Depart- 
ment's approval. 

The Department of S t a t e  approved the  c e r t i f i c a t e  on 
April 10, 1986, approval cons t i tu t ing  an adminis t ra t ive  
determination of l o s s  of n a t i o n a l i t y  from which an appeal may 
be taken t o  the Board of Appellate Review. 

Appellant 's  son summed up the  th ree  years  following h i s  
and h i s  mother 's  renunciation of c i t i z e n s h i p  i n  a  l e t t e r  t o  
the Board, dated May 26, 1989, and signed by them both: 

After we had given up our c i  ti zenship, 
mother took i l l  i n  Bournemouth, had a  
kidney removed and developed t e r r i b l e  
a l l e r g i e s .  I then thought of what 
would be bes t  f o r  her  h e a l t h  and where 
t o  l i v e ,  so  I flew t o  Germany, and 
decided t h a t  i t  would be f i n e ,  
e spec ia l ly  s ince  t h e  cl imate was good, 
mountenous [ s i c ]  a rea  w i  t h  good 
clean a i r  , so we moved.. . . 

Living i n  Germany evident ly  was pa infu l  for  appel lan t .  
A s  her son wrote i n  t h e i r  j o i n t  l e t t e r  of May 26, 1989, 

3/ (Cont 'd.)  - 
of S ta te .  If  t h e  repor t  of the  diplomatic or 
consular o f f i c e r  i s  approved by the  Secretary 
of S ta te ,  a  copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded t o  the  Attorney General, fo r  h i s  
information,  and the  diplomatic or consular 
o f f i c e  i n  which the  repor t  was made s h a l l  be 
d i rec ted  t o  forward a  copy of the  c e r t i f i c a t e  
t o  the  person t o  whom i t  r e l a t e s .  



O f  course, I had been very shor t  
sighted and did not th ink ,  t h a t  
Germany would bring back bad memories 
for  mother, a s  my s i s t e r ,  nephew, 
brother-i  n-law, aunt ,  and many 
other r e l a t i v e s  and f r iends  were put 
i n  the  Gas Chamber of Auschwi t z .  
Whenever we went shopping or  i n t o  
town, mother could not look a t  the  
Germans, a s  she thought t h i s  one 
or  t h a t  one may have murdered my 
chi ldren e t c . . . .  Of course, I 
did not r e a l i z e  t h a t  before I 
decided on the  move. A l l  I can 
point oyt t o  you i s, t h a t  I had 
been extremely foo l i sh  or  s h a l l  
I say s tupid i n  having done a l l  
these changes. 

I t  would be reasonable t o  assume t h a t  a p p e l l a n t ' s  
unhappy experience of l i v i n g  i n  Germany caused appel lan t  and 
her  son t o  consider how they might recover t h e i r  United S t a t e s  
c i t i zensh ip .  By l e t t e r  dated February 6, 1989, signed j o i n t l y  
by appel lant  and her son, B L , whose appeal we a l s o  
decide today, appel lan t  entered an appeal from the 
Department ' s holding of l o s s  of her na t i  onal i  t y .  

A s  an i n i t i a l  matter ,  we must determine whether the  
Board may a s s e r t  j u r i s d i c t i o n  over t h i s  appeal.  The Board ' s  
jur i  s d i  c t i  on depends on whether t h e  appeal was f i  led  w i  t h i n  
the  appl icable  l i m i t a t i o n ,  fo r  t imely f i l i n g  i s  mandatory and 
j u r i s d i c t i o n a l .  United S t a t e s  v.  Robinson, 361 U.S. 220 
(1961).  With respect  t o  the l i m i t  on appeal t o  the Board of 
Appellate Review, sec t ion  7 . 5 ( b ) ( l )  of T i t l e  22, Code of 
Federal Regulations, 22  CFR 7 , 5 ( b ) ( l ) ,  provides t h a t :  

A person who contends t h a t  t h e  
Department's admini s t r a t i v e  de te r -  
mination of l o s s  of n a t i o n a l i t y  or  
expa t r i a t ion  under Subpart C of 
Pa r t  50 of t h i s  chapter i s  cont rary  
t o  law or  f a c t ,  s h a l l  be e n t i t l e d  
t o  appeal such determination t o  
the  Board upon wr i t t en  request  
made within one year a f t e r  
approval by the Department of the  
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  
or  a c e r t i f i c a t e  of expa t r i a t ion .  



22 CFR 7 .5(a)  provides i n  per t inent  p a r t  
t h a t  : 

. .. An appeal f i l e d  a f t e r  the 
prescribed time s h a l l  be denied unless 
the  Board determines for  good cause 
shown t h a t  the appeal could not have 
been f i l e d  within the  prescribed time. 

The Department approved the c e r t i f i c a t e  t h a t  was issued 
i n  t h i s  case on April  10, 1986, The appeal was not entered 
u n t i l  February 1989, one year and 10 months a f t e r  the 
allowable time fo r  appeal. We must therefore  determine 
whether appel lant  has shown, or  may be deemed t o  have shown, 
good cause why she could not take the  appeal within the 
l i m i t a t i o n  prescribed by the  appl icable  regula t ions .  

"Good cause" i s  a term of s e t t l e d  import. It means a 
subs tan t i a l  reason, one t h a t  a f fords  a l e g a l l y  s u f f i c i e n t  
excuse. Black's Law Dictionary, 5th Ed. (1979). Generally, 
t o  meet the standard of sood cause, a l i t i g a n t  must show t h a t  
f a i l u r e  t o  f i l e  an appeal or br ie f  i n  t imely fashion was the 
r e s u l t  of some event beyond h i s  immediate cont ro l  and which t o  
some extent  was unforeseeable. 

Invi ted by t h e  Board t o  explain why she did not take an 
appeal within the  l i m i t a t i o n ,  appel lan t  responded by l e t t e r ,  
dated March 8,  1989, draf ted  by her son, and signed by them 
jo in t ly ,  which read i n  p a r t  a s  follows: 

A t  t h e  time, we did not r e a l i z e  the  
consequences th i  s s tupi  d deci si on may 
have, and a f t e r  we l e f t  the  American 
Ehbassy i n  London on the  day of re -  
nunciat ion,  we were confused and 
t e r r i b l y  upset t h a t  we never looked 
a t  t h e  forms t h a t  were given t o  u s  
by t h e  Ehbassy, but put them i n  a 
s a f e  place.  Therefore, we missed 
the  time l i m i t  of re-appealing f o r  
U S  ci ti zenshi p. 

Presumably, reference i s  made t o  documents the b b a s s y  
gave appel lan t  and h e r  son when they renounced and t o  the 
approved c e r t i  f i c a t e s  of l o s s  of n a t i o n a l i t y  the  Embassy l a t e r  
sent  them, on the  reverse of which were s e t  f o r t h  the one year 
l i m i t  on appeal and t h e  appeal procedures. 

On i t s  face,  the  explanation proferred i s  i n s u f f i c i e n t  
t o  excuse a delay of nearly two years  over the  l i m i t a t i o n  on 
appeal. We a r e  of the  view, however, t h a t  the  reason for  



a p p e l l a n t ' s  d e l a y  i n  moving f o r  r e v i e w  o f  h e r  c a s e  l i e s  n o t  i n  
- h e r  i n a c t i o n  b u t  r a t h e r  i n  h e r  s o n ' s .  W e  s t r o n g l y  d o u b t  t h a t  

a p p e l l a n t  knew a b o u t  t h e  r i g h t  o f  a p p e a l  or t h e  l i m i t a t i o n  on 
a p p e a l  b e c a u s e  h e r  s o n ,  t h r o u g h  n e g l i g e n c e ,  c o n f u s i o n  o r  
i n a t t e n t i v e n e s s ,  made no  e f f o r t  f o r  s e v e r a l  y e a r s  t o  a s c e r t a i n  
how t h e y  might  undo a c t s  which upon r e f l e c t i o n  he l a t e r  
c o n s i d e r e d  t o  have  been  i 11-advi sed . 

The c e n t r a l  c o n s i d e r a t i o n  l e a d i n g  u s  t o  p l a c e  t h e  onus  
on a p p e l l a n t ' s  s o n  i s  t h a t  he acknowledges  t h a t  he makes a l l  
d e c i s i o n s  f o r  h i s  mo the r .  The f o l l o w i n g  e x c e r p t s  from l e t t e r s  
w r i t t e n  by a p p e l l a n t ' s  s o n  and s i g n e d  j o i n t l y  a r e  r e v e a l i n g  
and c r e d i b l e :  

' I  am w r i t i n g  on b e h a l f  o f  my mother  as w e l l  
a s  m y s e l f ,  as  mother i s  i n  her e i g h t i e s ,  and  
depend ing  on m e  f o r  e v e r y t h i n g . '  

' . . .my mother  depends  on  my d e c i s i o n s  f o r  
e v e r y t h i n g ,  so s h e  i s  n o t  t o  be blamed f o r  
t h i  s outcome,  b u t  m e .  ' 

' I  was t h e n  a d v i s e d  t o  c o n t a c t  t h e  MP 
f o r  Bournemouth, M r .  B u t t e r f i l l ,  whom 
I had  a  m e e t i n g  w i t h . .  . . S t u p i d l y  I d i d  
f o l l o w  t h e  a d v i  se [si c]  o f  t h i  s man. . . . ' 
' I d e c i d e d  t h a t  i t  would be f i n e  [ t o  
l i v e  i n  Germany]. '  

I n  r e s p o n s e b t o  %he  B o a r d ' s  r e q u e s t  t h a t  h e  submi t  a  
sworn s t a t e m e n t  r e g a r d i n g  t h e  c i r c u m s t a n c e s  l e a d i n g  u p  t o  
t he i r  r e n u n c i a t i o n  and  h i s  own p a r t  i n  t h e  d e c i s i o n ,  
a p p e l l a n t ' s  s o n  made t h e  f o l l o w i n g  d e c l a r a t i o n  on September  
2 5 ,  1989 ,  which h e  d e s c r i b e s  as  "sworn"  b u t  which t e c h n i c a l l y  
i s  n o t .  N o n e t h e l e s s ,  w e  c o n s i d e r  i t  e n t i t l e d  t o  f a i r  
e v i d e n t i a l  w e i g h t  on  t h e  i s s u e  whether  a p p e l l a n t ' s  d e l a y  may 
be e x c u s e d  on  t h e  g rounds  t h a t  c o n s t r u c t i v e l y  s h e  had  no  f r e e  
c h o i c e  i n  w h e t h e r  or when t o  t a k e  a n  a p p e a l .  

I .  I made o n e  v i s i t  t o  the Bnbassy and  
o n  t h e  s econd  v i s i t  t o o k  my mother  to  
r e n o u n c e  o u r  c i t i z e n s h i p .  A s  I 
h a v e  ment ioned  b e f o r e ,  my mo the r  i s  
o f t e n  c o n f u s e d  d u e  to  o n e  k i d n e y  o n l y ,  
t h e r e f o r e ,  I make p r a c t i c a l l y  a l l  
d e c i  s i o n s  f o r  h e r .  N e i t h e r  o n e  o f  u s  
was f u l l l y  aware  o f  t h e  g r a v e  c o n s e -  
q u e n c e s  t h i  s d e c i  si on  c o u l d  bri ng  . 
S t a t e m e n t  from M r .  B u t t e r f i l l ,  t h e  
MP f o r  Bournemouth, e x p l a i n e d  i t  a l l .  



2 .  When a t  the Embassy, we were 
spoken by [ s i c ]  several.employees, 
and a f t e r  a l l  the paper work had been 
concluded, a lady consul came and we 
had t o  swear tha t  we understood the 
outcome of t h i s  matter,  which i n  
r e a l i t y  we r e a l l y  did not grasp the 
t r u e  f a c t  of i t  a l l .  We were 
t e r r i b l y  upset and i n  a s o r t  of 
daze. 

3 .  I had the appointment alone with 
Mr. B u t t e r f i l l  and mama did not a t tend  
t h i s  meeting. I then t o l d  her  t h a t  we 
m u s t  go t o  London t o  the  Embassy and 
s t r a igh ten  out some fo rmal i t i e s .  Up 
t o  t h i s  day, I am r e a l l y  not sure  
whether she understood i t  a t  a l l ,  a s  
she i s  t e l l i n g  me respect ive ly  
complai n i  ng what I had done, whenever 
a l e t t e r  a r r i v e s  from the  Board of 
Appellate Review. 

4. I have no documents which show t h a t  
I make a l l  decis ions fo r  he r ,  but I can 
only s t a t e  t h a t  t h i s  i s  t r u e  and cor rec t .  

Since there  i s  reason t o  doubt t h a t  appel lant  had any 
chance t o  make a considered judgment about whether t o  appeal,  
we be l ieve  we m u s t  resolve t h a t  doubt i n  favor of allowing the 
appeal. 

For the  foregoing reasons,  we C C ~ C ~ Q ~ ~ ?  t h a t  there  has 
been a showing of good cause why the  appeal could not be f i l e d  
within the  prescribed l imi ta t ion .  Accordingly, we w i  11 
proceed t o  consider the  appeal on the  mer i t s .  

Section 349(a) ( 5 )  of the  Immigration and National i ty  
Act prescr ibes  t h a t  a United S t a t e s  c i t i z e n  s h a l l  expa t r i a t e  
himself by vo lun ta r i ly  making a formal renunciation of 
n a t i o n a l i t y  before a consular o f f i c e r  of the  United S ta tes  i n  
a foreign s t a t e  i n  the  form prescribed by the  Secretary of 
S ta te  with the  i n t e n t i o n  of re l inquish ing  United s t a t e s  
na t ional i  t y .  - 4/ 

4/ See note 1 supra. - 

. 



There  i s  no d i s p u t e  t h a t  a p p e l l a n t  made a  formal  
r e n u n c i a t i o n  i n  t h e  manner and form p r e s c r i b e d  by t h e  s t a t u t e  

-. and r e g u l a t i o n s  i s s u e d  by  the S e c r e t a r y  o f  S t a t e . .  The f i r s t  
i s s u e  w e  a d d r e s s  t h e r e f o r e  i s  whether  s h e  performed the 
e x p a t r i a t i v e  a c t  v o l u n t a r i l y .  

I n  law,  a  pe r son  who pe r fo rms  a  s t a t u t o r y  e x p a t r i a t i n g  
a c t  i s  presumed t o  do so v o l u n t a r i l y ,  b u t  t h e  p re sumpt ion  may 
be r e b u t t e d  upon t h e  a c t o r ' s  showing by a  p reponde rance  o f  t h e  
e v i d e n c e  t h a t  t h e  a c t  was n o t  v o l u n t a r y .  - 5/ 

A p p e l l a n t  h a s  made no submiss ion  t o  r e b u t  t h e  
p re sumpt ion  t h a t  s h e  renounced h e r  ci ti z e n s h i p  v o l u n t a r i  l y  . 
She h a s  mere ly  contended  i n  l e t t e r s  d r a f t e d  by  h e r  son  and 
s i g n e d  by h e r  and him t h a t  s h e  made a  m i s t a k e  i n  1986 and 
h o p e s  t h e  Board w i  11 r e s t o r e  h e r  c i t i z e n s h i p .  

I t  i s  t h u s  o b v i o u s  t h a t  s h e  h a s  n o t  r e b u t t e d  t h e  
p re sumpt ion  t h a t  s h e  s u r r e n d e r e d  h e r  ci ti z e n s h i  p  o f  h e r  own 
f r e e  w i l l .  

F i n a l l y ,  t h e r e  i s t h e  q u e s t i o n  whether  a p p e l l a n t  
i n t e n d e d  t o  r e l i n q u i s h  h e r  Un i t ed  S t a t e s  n a t i o n a l i t y  when s h e  
made a fo rma l  r e n u n c i a t i o n .  The government b e a r s  t h e  burden  
o f  p r o v i n g  by a  p reponde rance  o f  t h e  e v i d e n c e  t h a t  such  was 
h e r  i n t e n t i o n .  S e c t i o n  3 4 9 ( b )  o f  t h e  Immigra t ion  and 
N a t i o n a l i t y  A c t  ( n o t e  5 s u p r a )  and  Vance v.  T e r r a z a s ,  444 U.S. 

5/ S e c t i o n  3 4 9 ( b )  o f  t h e  Immigra t ion  and  N a t i o n a l i t y  A c t ,  8 - 
U.S.C. 1 4 8 1 ( b ) ,  r e a d s  a s  f o l l o w s :  

(b) Whenever t h e  loss  o f  Un i t ed  S t a t e s  n a t i o n -  
a l i  t y  i s p u t  i n  i s s u e  i n  a n y  a c t i o n  or p r o c e e d i n g  
commenced on or a f t e r  t h e  enac tmen t  o f  t h i s  sub- 
s e c t i o n  unde r ,  or by  v i r t u e  o f ,  t h e  p r o v i s i o n s  o f  
th i s  or any  o t h e r  A c t ,  t h e  bu rden  s h a l l  be upon 
t h e  p e r s o n  or p a r t y  c l a i m i n g  t h a t  s u c h  loss 
o c c u r r e d ,  t o  e s t a b l i s h  s u c h  c l a i m  by a  p r e -  
ponde rance  o f  t h e  e v i d e n c e .  Any p e r s o n  who com- 
m i t s  or p e r f o r m s ,  or who h a s  committed or p e r -  
formed,  any  a c t  o f  e x p a t r i a t i o n  unde r  t h e  
p r o v i s i o n s  o f  t h i s  or any  o t h e r  A c t  s h a l l  be 
presumed t o  have  done so v o l u n t a r i l y ,  b u t  such  
p re sumpt ion  may be r e b u t t e d  upon a  showing,  by  a 
p reponde rance  o f  t h e  e v i d e n c e ,  t h a t  t h e  a c t  or 
a c t s  committed or per formed were n o t  done 
v o l u n t a r i l y .  



252 ( 1 9 8 0 ) .  I n t e n t  may be proved by  a  p e r s o n ' s  words or found 
a s  a  f a i r  i n f e r e n c e  from proven  conduc t .  - Id .  a t  260. 

- - Formal r e n u n c i a t i o n  of  Un i t ed  S t a t e s  c i t i z e n s h i p  i n  t h e  
manner mandated by law and i n  t h e  form p r e s c r i b e d  by  t h e  
S e c r e t a r y  of  S t a t e  i s ,  on  i t s  f a c e ,  unequ ivoca l  and f i n a l .  " A  
v o l u n t a r v  o a t h  o f  r e n u n c i a t i o n  i s  a  c l e a r  s t a t e m e n t  o f  d e s i r e  
t o  r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p . "  Davis  v .  D i s t r i c t  
Director, Immigra t ion  and N a t u r a l i z a t i o n  S e r v i c e ,  481 F.Supp. 
1178, 1181 (D.D.C.  1 9 7 9 ) .  I n t e n t  t o  abandon c i t i z e n s h i p  i s  
i n h e r e n t  i n  t h e  a c t .  

N o n e t h e l e s s ,  i t  i s  a l s o  the Depa r tmen t ' s  burden  t o  
p rove  b y  a p reponde rance  o f  t h e  e v i d e n c e  that  a p p e l l a n t  
knowingly  and i n t e l l i g e n t l y  renounced  h e r  c i t i z e n s h p ,  
s p e c i f i c a l l y ,  t h a t  s h e  was f u l l y  aware  o f  the consequences  o f  
h e r  a c t i o n s .  T h i s  w e  b e l i e v e  t h e  Department h a s  f a i l e d  t o  do .  

The sole e v i d e n c e  t h e  Department  adduces  t o  show t h a t  
a p p e l l a n t  knowingly and  i n t e l l i g e n t l y  performed t h e  
e x p a t r i a t i v e  a c t  i s  t h e  s t a t e m e n t  o f  u n d e r s t a n d i n g  a p p e l l a n t  
s i g n e d  on F e b r u a r y  27, 1986.  W e  do  n o t  c o n s i d e r  t h a t  t h a t  
s t a t e m e n t  e s t a b l i s h e s  c o n c l u s i v e l y  t h a t  a p p e l l a n t  g r a s p e d  
f u l l y  a l l  t h e  consequences  o f  r e n u n c i a t i o n .  The s t a t e m e n t  i s  
of q u e s t i o n a b l e  e v i  d e n t i  a 1  v a l u e  b e c a u s e  one  i m p o r t a n t  p a r t  
was n o t  comple ted .  A s  n o t e d  above ,  t h e  p r e - p r i n t e d  form 
conc luded  a s  f o l l o w s :  

I ( d o  n o t )  choose  t o  make a  s e p a r a t e  
w r i t t e n  e x p l a n a t i o n  o f  my r e a s o n s  f o r  
r e n o u n c i n g  my Uni t e d  S t a t e s  ci ti z e n s h i p .  
I ( swea r ,  a f f i r m )  t h a t  I have  

( C i r c l e  one v e r b )  
( r e a d ,  had r e a d  t o  m e )  t h i s  S t a t e m e n t  
( C i r c l e  one  v e r b )  
i n  t h e  E n g l i s h  l a n g u a g e  and  f u l l y  
u n d e r s t a n d  i t s  c o n t e n t s .  

A 1  though w e  d o  n o t  c o n s i d e r  i t o f  p a r t i c u l a r  
s i g n i  f i  c a n c e  t h a t  a p p e l l a n t  d i d  n o t  i n d i c a t e  whether  s h e  
w i  shed  t o  e x p l a i n  why s h e  was r e n o u n c i n g ,  w e  t h i n k  t h e  f a c t  
t h a t  s h e  d i d  n o t  i n d i c a t e  t h a t  s h e  s w o r e / a f f i r m e d  t h a t  s h e  had  
r e a d / h a d  r e a d  t o  h e r  t h e  s t a t e m e n t  and  f u l l y  u n d e r s t o o d  i t s  
c o n t e n t s  r a i s e s  a m a t e r i a l  q u e s t i o n  whether  a p p e l l a n t  f u l l y  
comprehended what s h e  w a s  do i  ng . 

The f o r e g o i n g  view i s  r e i n f o r c e d  by t h e  f a c t  t h a t  t h e  
c o n s u l a r  o f f i c e r  made no r e p o r t  a b o u t  t h e  f a c t s  and 
ci r cums tances  s u r r o u n d i n g  a p p e l l a n t ' s  r e n u n c i a t i o n .  
A p p e l l a n t ' s  s o n  c a n d i d l y  acknowledged i n  h i s  d e c l a r a t i o n  o f  
September  25,  1989 ,  q u o t e d  above ,  t h a t  h e  made a l l  d e c i s i o n s  
f o r  h i s  mother  r e g a r d i n g  t h e i r  r e n u n c i a t i o n  o f  Un i t ed  S t a t e s  
c i t i z e n s h i p  ( a n d  i n  a l l  o t h e r  m a t t e r s )  and  even  w i t h h e l d  from 



h e r  p r e c i s e l y  why h e  took h e r  to  t h e  Embassy. Being c o n t r a r y  
t o  i n t e r e s t ,  h i s  s t a t e m e n t s  have  c r e d i b i l i t y .  

Fur thermore ,  a t  t h e  t i m e  a p p e l l a n t  was 8 3  y e a r s  o l d  and 
a l l e g e d l y  i n  poor  h e a l t h .  W e  d o  n o t  b e l i e v e  t h a t  s h e  
n e c e s s a r i  l y  had d imin i  shed  c a p a c i t y ,  b u t  s h e  was undoubted ly  
con fused  abou t  what was go ing  on and p l a i n l y  was a c t i n g  under  
t h e  g u i d a n c e  and d i r e c t i o n  o f  h e r  son .  The e v i d e n c e  h e r  son  
h a s  adduced on h e r  b e h a l f  h a s  n o t  been  c o n t r a d i c t e d  by  t h e  
Department.  The Department canno t  p o i n t  t o  a  s i n g l e  
contemporary  s t a t e m e n t  b y  t h e  c o n s u l a r  o f f i c e r  who p r e s i d e d  
o v e r  a p p e l l a n t ' s  r e n u n c i a t i o n  which would a t t e s t  t h a t  a l t h o u g h  
o f  g r e a t  a g e ,  a p p e l l a n t  seemed c l e a r  headed ,  a l e r t ,  f u l l y  
c o g n i z a n t  o f  h e r  a c t i o n s .  The Department c a n n o t  do so 
p r e c i s e l y  b e c a u s e  t h e  c o n s u l a r  o f f i c e r  conce rned  d i d  n o t  t a k e  
t h e  time or c o n s i d e r  i t  n e c e s s a r y  t o  make even  a  b r i e f  r e p o r t  
abou t  t h e  a p p a r e n t  c o n d i t i o n  and demeanor o f  t h i s  e l d e r l y  
ci ti Zen. 

I n  s h o r t ,  w i t h  r e s p e c t  t o  t h e  i s s u e  whether  a p p e l l a n t  
i n t e n d e d  t o  r e l i n q u i  s h  h e r  Uni t e d  S t a t e s  n a t i o n a l i t y ,  w e  f i n d  
t h a t  t h e  record such  a s  i t  i s  r a i s e s  d o u b t s  a b o u t  whether  
a p p e l l a n t  knowingly and i n t e l l i g e n t l y  f o r f e i t e d  h e r  Un i t ed  
S t a t e s  c i t i z e n s h i p .  Consi s t e n t l y  w i t h  t h e  i n  j u n c t i o n  o f  t h e  
Supreme C o u r t ,  w e  r e s o l v e  t h o s e  d o u b t s  i n  f a v o r  o f  r e t e n t i o n  
o f  c i t i z e n s h i p .  - 6 /  

I t  f o l l o w s  t h a t  t h e  Department  h a s  n o t  c a r r i e d  i t s  
bu rden  o f  p r o v i n g  by  a  p reponde rance  o f  t h e  e v i d e n c e  t h a t  
a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i  s h  h e r  Un i t ed  S t a t e s  n a t i o n a l i t y  
when s h e  made a fo rma l  r e n u n c i a t i o n  o f  i t .  

/ 
/ 

6 /  The Supreme C o u r t  h a s  s a i d  t h a t ,  i n  a c t i o n s  i n s t i t u t e d  f o r  - 
t h e  pu rpose  o f  d e p r i v i n g  one  o f  t h e  p r e c i o u s  r i g h t  o f  
c i t i z e n s h i p  p r e v i o u s l y  c o n f e r r e d ,  t h e  f a c t s  and  t h e  law s h o u l d  
be c o n s t r u e d  a s  f a r  a s  r e a s o n a b l y  possible i n  f a v o r  o f  t h e -  
c i t i z e n .  N i  shikawa v.  D u l l e s ,  336-U.S. 129 ,  134  ( 1 9 5 8 )  ; 
Schneiderman v.  Un i t ed  S t a t e s ,  320 U.S. 118, 1 2 2  ( 1 9 4 3 ) .  



Upon c o n s i d e r a t i o n  
determination t h a t  
reversed.  

Alan G. James, Chairman 

Edward G. Misey, Member 

Gerald A. Rosen, Member 
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