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-. I N  THE MATTER OF: C.  . '? M S I known a s  
M S 

The Department of S t a t e  determined on September 2 ,  1988 
t h a t  C R M S I known a s  M S 
expa t r ia ted  himself on April  9 ,  1 9 7 6  under t he  provis ions  df 
s ec t ion  3 4 9 ( a ) ( 1 )  of t he  Immigration and Nat iona l i ty  Act by 
obtaining n a t u r a l i z a t i o n  i n  Canada upon h i s  own appl ica-  
t i o n .  A/ A timely appeal  was entered from t h a t  determinat ion.  

The i s sue  t o  be determined is whether the  Department has 
met i t s  s t a t u t o r y  burden of proving t h a t  appe l l an t  intended t o  
r e l inqu i sh  United S t a t e s  c i t i z e n s h i p  when he obtained 
na tu ra l i za t ion  i n  Canada. For t h e  reasons given below, i t  i s  
our conclusion t h a t  t he  Department has not c a r r i e d  i t s  burden of 
proof .  Accordingly, we reverse  the  Department's determination ' 

of a p p e l l a n t ' s  expa t r i a t ion .  

Appellant acquired United S t a t e s  c i t i z e n s h i p  by b i r t h  a t  
@ . He was graduated from 

Harvard i n  1952 .  Thereaf ter  he s e r t e d  in  t h e  United S t a t e s  Navy - 
on a c t i v e  and reserve  duty and was honorably discharged a s  a  
l i eu t enan t ,  U S N R ,  i n  1960. He is married t o  a  United S t a t e s  
c i t i z e n .  They have four  c h i l d r e n , a l l  United S t a t e s  c i t i z e n s .  

In 1964, a p p e l l a n t ' s  company, a  United S t a t e s  
corpora t ion ,  s en t  h i m  t o  Canada t o  s t a r t  a  p l a n t .  He remained 
i n  Canada u n t i l  1 9 6 7 .  I n  1969  h i s  company sen t  h i m  back t o  

1/ Sect ion 3 4 9 ( a ) ( 1 )  of t he  Immigration and Nat iona l i ty  Act, 8 - 
U.S .C .  1 4 8 1 ( a ) ( l ) ,  provides t h a t :  

Sec. 349. ( a )  A person who is a  na t iona l  of t h e  
United S t a t e s  whether by b i r t h  or n a t u r a l i z a t i o n ,  
s h a l l  l o se  h i s  n a t i o n a l i t y  by v o l u n t a r i l y  per- 
forming any of t h e  following a c t s  w i t h  t h e  
i n t e n t i o n  of re l inquish ing  United S t a t e s  nation- 
a l i t y  -- 

(1) obta in ing  n a t u r a l i z a t i o n  i n  a 
fore ign  s t a t e  upon h i s  own a p p l i -  
ca t ion ,  or upon an a p p l i c a t i o n  f i l e d  
by a  d u l y  author ized agent ,  a f t e r  
having obtained t h e  age of e ighteen 
years ;  or  ... 



C a n a d a ,  a s  h e  p u t  i t ,  ' t o  t u r n  a r o u n d  a  f a i l i n g  s u b s i d i a r y . '  He 
e n t e r e d  Canada  a s  a  l a n d e d  i m m i g r a n t .  I n  1 9 7 5  h e  was i s s u e d  a  
U n i t e d  S t a t e s  p a s s p o r t  by t h e  C o n s u l a t e  G e n e r a l  a t  V a n c o u v e r .  - - 

By 1 9 7 6 ,  a p p e l l a n t  s t a t e s ,  h e  was c h a i r m a n ,  p r e s i d e n t  a n d  
CEO o f  t h e  company h e  wen t  t o  r e s c u e ,  a n d  s e r v e d  o n  n a t i o n a l  
( C a n a d i a n )  i n d u s t r i a l  c o m m i t t e e s .  B e l i e v i n g  t h a t  h i s  c o m p a n y ' s  
i n t e r e s t s  would  b e  b e s t  s e r v e d  i f  h e  w e r e  a C a n a d i a n  c i t i z e n ,  
a p p e l l a n t  a p p l i e d  f o r  n a t u r a l i z a t i o n .  On A p r i l  9 ,  1 9 7 6  h e  was 
g r a n t e d  a c e r t i f i c a t e  o f  C a n a d i a n  c i t i z e n s h i p  a n d  made t h e  
p r e s c r i b e d  o a t h  o f  a l l e g i a n c e :  

I ,  ..., s w e a r  t h a t  I w i l l  b e  f a i t h f u l  a n d  
b e a r  t r u e  a l l e g i a n c e  t o  Her  M a j e s t y  Q u e e n  
E l i z a b e t h  t h e  S e c o n d ,  h e r  H e i r s  a n d  S u c c e s -  
s o r s ,  a c c o r d i n g  t o  law, a n d  t h a t  I w i l l  
f a i t h f u l l y  o b s e r v e  t h e  laws o f  Canada  a n d  
f u l f i l  my d u t i e s  a s  a C a n a d i a n  c i t i z e n .  

S o  h e l p  me God. 

A p p e l l a n t  o b t a i n e d  C a n a d i a n  p a s s p o r t s  i n  1 9 7 7  a n d  1 9 8 6 .  

I n  t h e  s p r i n g  o f  1 9 8 8 ,  a p p e l l a n t  made i n q u i r i e s  o f  t h e  
U n i t e d  S t a t e s  C o n s u l a t e  G e n e r a l  a t  V a n c o u v e r  a b o u t  h i s  
c i t i z e n s h i p  s t a t u s .  H e  had  a n  i n t e r v i e w ,  c o m p l e t e d  two  f o r m s  t o  
f a c i l i t a t e  d e t e r m i n a t i o n  o f  h i s  c i t i z e n s h i p  s t a t u s ,  a n d  made a n  
a p p l i c a t i o n  f o r  a U n i t e d  S t a t e s  p a s s p o r t .  

I n  J u l y  1 9 8 8  t h e  C o n s u l a t e  G e n e r a l  r e f e r r e d  a p p e l l a n t ' s  
case t o  t h e  D e p a r t m e n t  u n d e r  c o v e r  o f  a memorandum w h i c h  r e a d s  
i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

I t  is  t h e  C o n s u l ' s  o p i n i o n  t h a t  C. 
S  a c q u i r e d  C a n a d i a n  c i t i z e n s h i p  i n  
o r d e r  t o  e n h a n c e  h i s  b u s i n e s s  c a r e e r .  
W h i l e  h e  h a s  d i s p l a y e d  a m a r k e d  i n d i f -  
f e r e n c e  t o  t h e  r e s p o n s i b i l i t i e s  o f  
c i t i z e n s h i p  w h i l e  l i v i n g  a b r o a d ,  t h e r e  
d o e s  n o t  a p p e a r  t o  b e  s u f f i c i e n t  
e v i d e n c e  o f  a c l ea r  i n t e n t  t o  r e l i n -  
q u i s h  h i s  U.S. c i t i z e n s h i p  t o  s u s t a i n  
a r e c o m m e n d a t i o n  o f  l o s s .  I n  l i g h t  
o f  t h e  a b o v e  a C e r t i f i c a t e  o f  L o s s  o f  
U.S. N a t i o n a l i t y  h a s  n o t  b e e n  p r e -  
p a r e d  i n  t h i s  case. 

I t  is t h e r e f o r e  recommended t h a t  t h e  
a p p l i c a t i o n  f o r  r e g i s t r a t i o n  a n d  a U.S. 
p a s s p o r t  b e  a p p r o v e d .  

T h e  D e p a r t m e n t  i n s t r u c t e d  t h e  C o n s u l a t e  G e n e r a l  t o  e l i c i t  
f u r t h e r  i n f o r m a t i o n  f r o m  a p p e l l a n t  a n d  a f t e r  i t  h a d  d o n e  s o ,  t o  



prepare and submit a certificate of loss of nationality for the 
Department's consideration. Appellant made an affidavit in 

-. which he responded to the Department's questions. The Consulate 
General executed a certificate of loss of nationality in 
appellant's name on August 12, 1988, as instructed by the 
Department and in accordance with the provisions of the 
statute. 2/ The certificate recited that appellant acquired 
United ~taFes citizenship by birth at Albany, New York; and that 
he obtained naturalization in Canada upon his own application, 
thereby expatriating himself under the provisions of section 
349(a)(1) of the Immigration and Nationality Act. The Consulate 
General forwarded the certificate and appellant's supplementary 
affidavit to the Department with the comment that: "The ConOffs 
[sic] recommendation as of July 14, 1988 remains unchanged." 
The Department, nonetheless, approved the certificate on 
September 2, 1988, approval being an administrative 
determination of loss of nationality from which an appeal may be 
taken to the Board of Appellate Review. The appeal was entered 
on November 10, 1988. 

The statute provides that a national of the United States 
shall lose his nationality by voluntarily obtaining 
naturalization in a foreign state upon his own application with 
the intention of relinquishing his nationality. - 3/ 

2/ Section 358 of the Immigration and Nationality Act, 8 U.S.C. - 
1501, reads as follows: 

Sec. 358. Whenever a diplomatic or consular 
officer of the United States has reason to 
believe that a person while in a foreign state 
has lost his United States nationality under 
any provision of chapter 3 of this title, or 
under any provision of chapter IV of the 
Nationality Act of 1940, as amended, he shall 
certify the facts upon which such belief is 
based to the Department of State, in writing, 
under regulations prescribed by the Secretary 
of State. If the report of the diplomatic or 
consular officer is approved by the Secretary 
of State, a copy of the certificate shall be 
forwarded to the Attorney General, for his 
information, and the diplomatic or consular 
office in which the report was made shall be 
directed to forward a copy of the certificate 
to the person to whom it relates. 

3/ Note 1 supra. - 



I t  i s  u n d i s p u t a b l e  t h a t  a p p e l l a n t  d u l y  o b t a i n e d  
n a t u r a l i z a t i o n  i n  Canada  upon h i s  own a p p l i c a t i o n .  H i s  case 
t h u s  comes  w i t h i n  t h e  p u r v i e w  o f  t h e  s t a t u t e .  The  f i r s t  i s s u e  
p o s e d  is  w h e t h e r  h e  a c t e d  v o l u n t a r i l y .  

-. 

Under  s e c t i o n  3 4 9 ( c )  o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  
A c t ,  t h e r e  is  a p r e s u m p t i o n  t h a t  o n e  who p e r f o r m s  a s t a t u t o r y  
e x p a t r i a t i n g  a c t  d o e s  s o  v o l u n t a r i l y ,  b u t  t h e  p r e s u m p t i o n  may b e  
r e b u t t e d  upon a s h o w i n g  by a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  
t h e  a c t  was i n v o l u n t a r y .  4 /  I n  o r d e r  t o  p r e v a i l  o n  t h e  i s s u e  o f  
v o l u n t a r i n e s s ,  a p p e l l a n t  must come f o r w a r d  w i t h  e v i d e n c e  
s u f f i c i e n t  t o  show t h a t  h e  p r o b a b l y  a c t e d  a g a i n s t  h i s  w i l l .  

A p p e l l a n t  h a s  n o t  a d d r e s s e d  t h e  i s s u e  w h e t h e r  h e  o b t a i n e d  
C a n a d i a n  c i t i z e n s h i p  v o l u n t a r i l y .  I n  a n y  e v e n t ,  i t  i s  e v i d e n t  
o n  t h e  f a c t s  t h a t  a p p e l l a n t ' s  n a t u r a l i z a t i o n  was n o t  c o e r c e d .  
T h e  p r e s u m p t i o n  t h a t  a p p e l l a n t  became a C a n a d i a n  c i t i z e n  o f  h i s  
own f r e e  w i l l  s t a n d s  u n r e b u t t e d .  

I t  r e m a i n s  t o  b e  d e t e r m i n e d  w h e t h e r  a p p e l l a n t  had t h e  
r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  
when h e  o b t a i n e d  t h a t  o f  C a n a d a .  

Under  t h e  Supreme  C o u r t ' s  h o l d i n g  i n  Vance  v .  T e r r a z a s ,  
444  U . S .  2 5 2 ,  263  ( 1 9 8 0 ) ,  t h e  g o v e r n m e n t  b e a m e  b u r d e n  o f  
p r o v i n g  t h a t  a p p e l l a n t  p e r f o r m e d  t h e  s t a t u t o r y  e x p a t r i a t i n g  a c t  
w i t h  t h e  i n t e n t  o f  r e l i n q u i s h i n g  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p .  

4/ S e c t i o n  3 4 9 ( b )  o f  t h e  I m m i g r a t i o n  a n d  ~ a t i o n a l i t y  A c t ,  8  
V.S.C. 1 4 8 1 ( b ) ,  p r o v i d e s  t h a t :  

( b )  Whenever  t h e  l o s s  o f  U n i t e d  S t a t e s  
n a t i o n a l i t y  is  p u t  i n  i s s u e  i n  a n y  a c t i o n  o r  
p r o c e e d i n g  commenced o n  o r  a f t e r  t h e  e n a c t m e n t  
o f  t h i s  s u b s e c t i o n  u n d e r ,  o r  b y  v i r t u e  o f ,  t h e  
p r o v i s i o n s  o f  t h i s  o r  a n y  o t h e r  A c t ,  t h e  b u r d e n  
s h a l l  b e  u p o n  t h e  p e r s o n  o r  p a r t y  c l a i m i n g  t h a t  
s u c h  l o s s  o c c u r r e d ,  t o  e s t a b l i s h  s u c h  claim by  a 
p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  Any p e r s o n  who 
c o m m i t s  o r  p e r f o r m s ,  o r  who h a s  c o m m i t t e d  o r  
p e r f o r m e d ,  a n y  a c t  o f  e x p a t r i a t i o n  u n d e r  t h e  
p r o v i s i o n s  o f  t h i s  o r  a n y  o t h e r  A c t  s h a l l  b e  
p r e s u m e d  t o  h a v e  d o n e  s o  v o l u n t a r i l y ,  b u t  s u c h  
p r e s u m p t i o n  may be r e b u t t e d  u p o n  a s h o w i n g ,  by 
a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  t h a t  t h e  a c t  
o r  a c t s  c o m m i t t e d  o r  p e r f o r m e d  were n o t  d o n e  
v o l u n t a r i l y .  



The g o v e r n m e n t  must  p r o v e  i n t e n t  by a  p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e .  I d .  a t  267 .  Under  t h e  " p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e '  r u l e ,  t h e  D e p a r t m e n t  mus t  p r o v e  t h a t  a p p e l l a n t  

" p r o b a b l y  i n t e n d e d ,  t o  s u r r e n d e r  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p .  
I n t e n t  may b e  e x p r e s s e d  i n  w o r d s  o r  f o u n d  a s  a  f a i r  i n f e r e n c e  
f r o m  t h e  p a r t y ' s  p r o v e n  c o n d u c t .  I d .  a t  2 6 0 .  I t  is t h e  
i n d i v i d u a l ' s  i n t e n t  a t  t h e  t i m e  t h e e x p a t r i a t i n g  a c t  was  
p e r f o r m e d  t h a t  t h e  g o v e r n m e n t  mus t  p r o v e .  T e r r a z a s  v .  H a i g ,  6 5 3  
F .2d  285 ,  287  ( 7 t h  C i r .  1 9 8 1 ) .  

I n  t h i s  c a s e ,  t h e  o n l y  c o n t e m p o r a r y  e v i d e n c e  b e a r i n g  o n  
a p p e l l a n t ' s  i n t e n t  is  t h e  f a c t  t h a t  h e  o b t a i n e d  n a t u r a l i z a t i o n  
i n  Canada  a n d  made a n  o a t h  o f  a l l e g i a n c e  t o  a  f o r e i g n  
s o v e r e i g n .  I n  t h e m s e l v e s  t h e s e  f a c t s  w i l l  n o t  s u p p o r t  a  f i n d i n g  
o f  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ,  a l t h o u g h  t h e y  may 
c o n s t i t u t e  some e v i d e n c e  o f  s u c h  i n t e n t .  Vance  v .  T e r r a z a s ,  
s u  r a ,  a t  2 6 1 ;  King  v .  R o g e r s ,  4 6 3  F.2d 1 1 8 8 ,  1 1 8 9  ( 9 t h  C i r .  
&. I t  s h o u l d  a l s o  b e  n o t e d  t h a t  m a k i n g  a  n o n - r e n u n c i a t o r y  . 
o a t h  o f  a l l e g i a n c e  t o  a  f o r e i g n  s o v e r e i g n  l e a v e s  a m b i g u i o u s  t h e  
i n t e n t  o f  t h e  u t t e r e r  w i t h  r e s p e c t  t o  h i s  U n i t e d  S t a t e s  
c i t i z e n s h i p .  R i c h a r d s  v .  S e c r e t a r y  o f  S t a t e ,  CV 80-4150,  
memorandum o p i n i o n ,  (C.D. C a l  1 9 8 2 ) ;  a f f ' d . ,  752  F .2d  1 4 1 3  ( 9 t h  
C i r .  1 9 8 5 ) .  

T h e r e  b e i n g  i n s u f f i c i e n t  d i r e c t  c o n t e m p o r a r y  e v i d e n c e  t o  
s u p p o r t  a f i n d i n g  t h a t  a p p e l l a n t  i n t e n d e d  t o  r e l i n q u i s h  U n i t e d  
S t a t e s  n a t i o n a l i t y ,  we m u s t  i n q u i r e  w h e t h e r  c i r c u m s t a n t i a l  
e v i d e n c e  w i l l  e s t a b l i s h  t h e  n e c e s s a r y  i n t e n t .  T e r r a z a s  v .  H a i g ,  
s u p r a ,  a t  288 .  

W h i l e  a c k n o w l e d g i n g  t h a t  o b t a i n i n g  n a t u r a l i z a t i o n  i n  a 
f o r e i g n  s t a t e  o f  i t s e l f  i s  i n s u f f i c i e n t  t o  s u p p o r t  a f i n d i n g  o f  
i n t e n t  t o  r e l i n q u i s h  c i t i z e s h i p ,  t h e  D e p a r t m e n t  f i n d s  
c o n f i r m a t i o n  o f  t h e  r e n u n c i a t o r y  i n t e n t  i n h e r e n t  i n  
n a t u r a l i z a t i o n  i n  a p p e l l a n t ' s  p o s t - n a t u r a l i z a t i o n  w o r d s  a n d  
c o n d u c t .  T h e s e  a r e  t h e  k e y  p o i n t s  o f  t h e  D e p a r t m e n t ' s  a r g u m e n t .  

A f t e r  Mr. S  n a t u r a l i z e d ,  h e  i d e n t i f i e d  
h i m s e l f  a s  a C a n a d i a n .  When c r o s s i n g  t h e  
U .S . /Canad ian  b o r d e r ,  h e  i d e n t i f i e d  him- 
s e l f  a s  a C a n a d i a n .  He t r a v e l e d  
i n t e r n a t i o n a l l y  o n  a  C a n a d i a n  p a s s p o r t ;  
n e v e r  i n q u i r i n g  a s  t o  t h e  a v a i l a b i l i t y  
o f  a U.S. p a s s p o r t .  When h e  f i r s t  came 
t o  Canada  i n  1 9 6 9 ,  h e  f i l e d  U.S. i n c o m e  
t a x  r e t u r n s  e v e r y  y e a r  u n t i l  h e  
n a t u r a l i z e d  i n  1 9 7 6 .  From t h e n  o n ,  h e  
o n l y  f i l e d  C a n a d i a n  t a x e s .  H e  d i d  n o t  
c o n t a c t  t h e  U.S. c o n s u l a t e  p r i o r  t o  
h i s  n a t u r a l i z a t i o n  f o r  a d v i c e  a n d / o r  
g u i d a n c e  i n  h i s  d e c i s i o n  t o  
n a t u r a l i z e .  H i s  b e h a v i o r  is  n o t  t h a t  
o f  a n  i n d i v i d u a l  i n t e r e s t e d  i n  



r e t a i n i n g  h i s  U.S. c i t i z e n s h i p  o r  of 
a c t i n g  without  t h e  i n t e n t  t o  r e l i n -  
qu i sh .  Throughout t h e  yea r s ,  t h e  
a p p e l l a n t  has demonstrated a  t o t a l  
d i s i n t e r e s t  and lack of concern f o r  
h i s  U.S .  n a t i o n a l i t y .  When viewed 
i n  i t s  e n t i r e t y ,  t h e  a p p e l l a n t ' s  
cou r se  of conduct is s u s c e p t i v e  
only of one i n f e r e n c e  - behavior  
which i s  not t h a t  of a  person 
d e s i r o u s  of main ta in ing  h i s  U.S. 
c i t i z e n s h i p .  

. . .  Based on h i s  s t a t emen t s  i t  can be 
i n f e r r e d  t h a t  he thought  he had l o s t  
h i s  U.S. n a t i o n a l i t y .  ' I  d i d  not f i n d  
ou t  t h a t  I was, b u t  t h a t  I  might s t i l l  - 
be  one (U.S. c i t i z e n ) .  ( I n fo rma t ion  
f o r  Determining U.S. C i t i z e n s h i p ,  
pg. 3, ques t i on  l l . b . ,  da ted  
5/20/88. ) The Department con tends  
t h a t  when a  person b e l i e v e s  t h a t  he 
w i l l  l o s e  h i s  c i t i z e n s h i p  and y e t ,  
proceeds w i t h  t h e  n a t u r a l i z a t i o n  
p rocess  wi thout  making formal 
i n q u i r i e s ,  t h a t  person has 
demonstrated an i n t e n t  t o  r e l i n -  
qu i sh  h i s  U . S .  c i t i z e n s h i p .  

We do not  t h ink  t h e  Department has made i t s  ca se .  

F i r s t ,  we do not  a g r e e  t h a t  merely because a p p e l l a n t  
be l i eved  he might have e x p a t r i a t e d  himself t h a t  he n e c e s s a r i l y  
harbored an i n t e n t i o n  i n  1975 t o  r e l i n q u i s h  h i s  United S t a t e s  
c i t i z e n s h i p .  I n  many e a r l i e r  a p p e a l s  t h e  Department has t aken  
t h i s  p o s i t i o n  which we have cons ide red  uns t a inab l e .  I n t e n t  and 
knowledge a r e  d i f f e r e n t  concep t s .  "S ince  i n t e n t  may be 
conceived of a p a r t  from knowledge, t h e  mode of proving i n t e n t  is  
a  problem d i s t i n c t  from t h a t  of proving knowledge." I 1  Wigmore 
on Evidence, s e c t i o n  301, 3rd Ed. 5/ - 

5/ - I  am aware of course  t h e  word i n t e n t  a s  
vaguely used i n  o rd ina ry  l e g a l  d i s c u s s i o n  
means no more than knowledge a t  t h e  t ime  
of t h e  a c t  t h a t  t h e  consequences s a i d  t o  
be in tended w i l l  ensue ... But, when words 
a r e  used exac t l y ,  a  deed is not  done w i t h  
i n t e n t  t o  produce a  consequence u n l e s s  



I n  R i c h a r d s  v .  S e c r e t a r y  o f  S t a t e ,  7 5 3  F .2d  1 4 1 3 ,  1 4 2 0 ,  
( 9 t h  C i r .  1 9 8 5 )  t h e  c o u r t  made i t  c l e a r  t h a t  k n o w l e d q e  
a l o n e  t h a t  a n  a c t  i s  e x p a t r i a t i v e  i s  i n s u f f i c i e n t  t o  w a r r a n t  a 

-. f i n d i n g  o f  l o s s  o f  c i t i z e n s h i p .  

A s  we r e a d  A f r o y i m  a n d  T e r r a z a s ,  a U n i t e d  
S t a t e s  c i t i z e n  e f f e c t i v e l y  r e n o u n c e s  h i s  - 
c i t i z e n s h i p  by p e r f o r m i n g  a n  e x p a t r i a t i n g  
a c t  o n l y  i f  h e  m e a n s  t h e  a c t  t o  c o n s t i t u t e  
a r e n u n c i a t i o n  o f  h i s  U n i t e d  S t a t e s  
c i t i z e n s h i p .  6/ I n  t h e  a b s e n c e  o f  s u c h  
a n  i n t e n t ,  h e  z o e s  n o t  l o s e  h i s  c i t i z e n -  
s h i p  s i m p l y  by  p e r f o r m i n g  a n  e x p a t r i a t i n g  
a c t  e v e n  i f  h e  knows t h a t  C o n g r e s s  h a s  
d e s i g n a t e d  t h e  a c t  a s  a n  e x p a t r i a t i n g  
a c t .  By t h e  same t o k e n ,  we d o  n o t  
t h i n k  t h a t  k n o w l e d g e  o f  e x p a t r i a t i o n  
law o n  t h e  p a r t  o f  t h e  a l l e g e d  
e x p a t r i a t e  i s  n e c e s s a r y  f o r  l o s s  o f  
c i t i z e n s h i p  t o  r e s u l t .  T h u s ,  a 
p e r s o n  who p e r f o r m s  a n  e x p a t r i a i n g -  
a c t  w i t h  a n  i n t e n t  t o  r e n o u n c e  h i s  
U n i t e d  S t a t e s  c i t i z e n s h i p  l o s e s  h i s  
U n i t e d  S ta tes  c i t i z e n s h i p  w h e t h e r  o r  
n o t  h e  knew t h a t  t h e  a c t  w a s  a n  
e x p a t r i a t i n g  a c t ,  a n d ,  i n d e e d ,  
w h e t h e r  o r  n o t  h e  knew t h a t  
e x p a t r i a t i o n  was  p o s s i b l e  u n d e r  
U n i t e d  S t a t e s  Law. 

[A/ f o o t n o t e  o m i t t e d ] .  

t h a t  c o n s e q u e n c e  is  t h e  aim o f  t h e  d e e d .  
I t  may be o b v i o u s ,  a n d  o b v i o u s  t o  t h e  
a c t o r ,  t h a t  t h e  c o n s e q u e n c e  w i l l  f o l l o w ,  
a n d  h e  may b e  l i a b l e  t o  i t  e v e n  i f  h e  
r e g r e t s  i t ,  b u t  h e  does n o t  d o  t h e  
a c t  w i t h  i n t e n t  t o  p r o d u c e  i t  u n l e s s  
t h e  aim t o  p r o d u c e  i t  i s  t h e  p r o x i -  
mate m o t i v e  o f  t h e  s p e c i f i c  a c t ,  
a l t h o u g h  t h e r e  may b e  some  d e e p e r  
m o t i v e  b e h i n d .  

Abrams  v .  U n i t e d  S t a t e s ,  250 U . S .  6 1 6 ,  6 2 6 ,  6 2 7  ( 1 9 1 9 )  
( H o l m e s ,  J . ,  d i s s e n t i n g ) .  



I n t e n t ,  t h e r e f o r e ,  mus t  b e  p r o v e d  by e v i d e n c e  o t h e r  t h a n  
.- mere  p r o o f  o f  knowledge .  I n  R i c h a r d s ,  f o r  e x a m p l e ,  t h e  

p e t i t i o n e r  made a n  o a t h  o f  a l l e g i a n c e  upon o b t a i n i n g  
n a t u r a l i z a t i o n  i n  Canada t h a t  i n c l u d e d  a n  e x p r e s s  r e n u n c i a t i o n  
o f  a l l  o t h e r  a l l e g i a n c e .  He a l s o  l a t e r  s t a t e d  t o  U n i t e d  S t a t e s  
a u t h o r i t i e s  t h a t :  " I  d i d n ' t  wan t  t o  r e l i n q u i s h  U.S. c i t i z e n s h i p  
b u t  a s  p a r t  o f  t h e  C a n a d i a n  c i t i z e n s h i p  r e q u i r e m e n t s  I d i d  s o . "  
753 F.2d a t  1 4 2 2 .  P l a i n t i f f  R i c h a r d s '  s t a t e m e n t s ,  i n c l u d i n g  t h e  
o a t h ,  c o u p l e d  w i t h  h i s  u s e  o f  a C a n a d i a n  p a s s p o r t  t o  e n t e r  t h e  
U n i t e d  S t a t e s ,  a n d  r e g i s t r a t i o n  a t  a n  ~ m e r i c a n  u n i v e r s i t y  a s  a  
f o r e i g n  s t u d e n t  s u p p l i e d  a b u n d a n t  e v i d e n c e ,  i n  t h e  c o u r t ' s  
j udgmen t ,  o f  a r e n u n c i a t o r y  i n t e n t .  

A p p e l l a n t  h e r e  made no r e n u n c i a t o r y  d e c l a r a t i o n  upon 
b e i n g  g r a n t e d  C a n a d i a n  c i t i z e n s h i p .  Nor is  t h e r e  a  d i s c e r n i b l e  
p a t t e r n  i n  h i s  w o r d s  a n d  p r o v e n  c o n d u c t  t h a t  is more  p l a u s i b l y  
e x p l a i n e d  o n  g r o u n d s  t h a t  h e  i n t e n d e d  t o  r e l i n q u i s h  h i s  U n i t e d  
S t a t e s  c i t i z e n s h i p  t h a n  i t  is o n  w h o l l y  d i f f e r e n t  g r o u n d s .  
I n d e e d ,  i t  c o u l d  b e  a r g u e d  w i t h  f a i r  c o g e n c y  t h a t  a p p e l l a n t ' s  
lack o f  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  is d e m o n s t r a t e d  by t h e  
f a c t  t h a t  i n  t h e  s p r i n g  o f  1 9 8 8  h e  p u r s u e d  t h e  s t a t u s  o f  h i s  
U.S. c i t i z e n s h i p  " a s  s o o n  a s  I h e a r d  t h e r e  was a p o s s i b i l i t y  
t h a t  I c o u l d  s t i l l  b e  a  c i t i z e n . "  ( A f f i d a v i t  o f  A u g u s t  1 0 ,  
1 9 8 8 . )  

A p p e l l a n t  c o n c e d e s  t h a t  h e  h a s  i d e n t i f i e d  h i m s e l f  on  a  
number o f  o c c a s i o n s  a s  a  Q n a d i a n  c i t i z e n ,  u s i n g  a C a n a d i a n  
p a s s p o r t  t o  t r a v e l  a b r o a d  ' ( a p p a r e n t l y  o n l y  o n c e  t o  E n g l a n d  i n  
1 9 8 8 1 ,  a n d  i d e n t i f y i n g  h i m s e l f  a s  a C a n a d i a n  upon  e n t e r i n g  t h e  
U n i t e d  S ta tes  f r o m  Canada ,  w i t h  e i t h e r  a  C a n a d i a n  i d e n t i t y  c a r d  
o r  d r i v e r ' s  l i c e n s e .  A p p e l l a n t  was o f  c o u r s e  a c i t i z e n  o f  
Canada ,  a n d  e n t i t l e d  t o  a v a i l  h i m s e l f  o f  C a n a d i a n  
d o c u m e n t a t i o n .  S i n c e  i t  a p p e a r s  t h a t  a p p e l l a n t  b e l i e v e d  h e  h a d  
e x p a t r i a t e d  h i m s e l f  by o b t a i n i n g  C a n a d i a n  n a t u r a l i z a t i o n ,  i t  
would  b e  l o g i c a l  f o r  him t o  f e e l  c o n s t r a i n e d  t o  u s e  C a n a d i a n  
i d e n t i t y  d o c u m e n t s .  I n d e e d ,  a s  h e  s t a t e d  i n  o n e  o f  t h e  
c i t i z e n s h i p  q u e s t i o n n a i r e s  h e  e x e c u t e d  i n  May 1 9 8 8 ,  'I  t h o u g h t  
t h e  o n l y  p a s s p o r t  I c o u l d  t r a v e l  o n  was my C a n a d i a n  p a s s p o r t . "  
We t h e r e f o r e  a r e  n o t  p e r s u a d e d  t h a t  a p p e l l a n t ' s  u s e  o f  C a n a d i a n  
d o c u m e n t a t i o n  shows more  p r o b a b l y  t h a n  n o t  t h a t  h e  e a r l i e r  
i n t e n d e d  t o  r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p .  

Nor a r e  we a b l e  t o  a s s i g n  s i g n i f i c a n t  e v i d e n t i a l  w e i g h t  
t o  t h e  f a c t  t h a t  a p p e l l a n t  d i d  n o t  seek a d v i c e  f r o m  U n i t e d  
S ta tes  a u t h o r i t i e s  b e f o r e  o b t a i n i n g  C a n a d i a n  n a t u r a l i z a t i o n  a n d  
h a s  n o t  v o t e d  i n  U n i t e d  S t a t e s  e l e c t i o n s  s i n c e  1 9 6 9 .  A s  t h e  
Board  h a s  r e p e a t e d l y  p o i n t e d  o u t  i n  a n a l o g o u s  cases a p p e a l e d  t o  
i t ,  h i s  n o t  d o i n g  t h o s e  t h i n g s  c o u l d  b e  a s c r i b e d  q u i t e  a s  
c o n v i n c i n g l y  t o  i n d i f f e r e n c e ,  n e g l i g e n c e ,  o r  a m u l t i t u d e  o f  
o t h e r  f a c t o r s  a s  t o  a w i l l  p r e v i o u s l y  f o r m u l a t e d  t o  g i v e  u p  
U n i t e d  S t a t e s  c i t i z e n s h i p .  



We a r e  p u z z l e d  by a p p e l l a n t ' s  s t a t e m e n t  i n  a  c i t i z e n s h i p  
q u e s t i o n n a i r e  t h a t  h e  h a s  n o t  f i l e d  U.S. i n c o m e  t a x  r e t u r n s  
s i n c e  1 9 7 6 .  H e  h a s  n o t  e x p l a i n e d  why h e  c e a s e d  f i l i n g ,  a n d  t h e  

- - r e c o r d  s h e d s  no l i g h t  o n  t h e  mat ter .  N o n e t h e l e s s ,  t h e  f a i l u r e  
t o  f i l e  o v e r  s u c h  a l o n g  p e r i o d  i s  i n  i t s e l f  n o t  s u f f i c i e n t  t o  
e s t a b l i s h  a n  i n t e n t  i n  1 9 7 6  t o  r e l i n q u i s h  U n i t e d  S t a t e s  
c i t i z e n s h i p ,  e s p e c i a l l y  s i n c e  t h e r e  is  n o  e v i d e n c e  t h a t  
a p p e l l a n t  i s  a  t a x  e v a d e r .  

B a l a n c i n g  a l l  t h e  e v i d e n c e  o f  r e c o r d ,  we t h i n k  t h a t  t h e  
D e p a r t m e n t  h a s  s t r a i n e d  t o  f i n d  t h a t  a p p e l l a n t  p r o b a b l y  i n t e n d e d  
t o  r e l i n q u i s h  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  i n  1 9 7 6 .  We a r e  
t h e r e f o r e  i n  a g r e e m e n t  w i t h  t h e  c o n s u l a r  o f f i c e r  who p r o c e s s e d  
a p p e l l a n t ' s  case t h a t  a l t h o u g h  a p p e l l a n t  showed a  marked 
i n d i f f e r e n c e  t o  t h e  r e s p o n s i b i l i t i e s  o f  c i t i z e n s h i p ,  t h e  
e v i d e n c e  is  i n s u f f i c i e n t  t o  s u p p o r t  a f i n d i n g  t h a t  a p p e l l a n t  
i n t e n d e d  t o  r e l i n q u i s h  c i t i z e n s h i p .  

A c c o r d i n g l y ,  we h o l d  t h a t  t h e  D e p a r t m e n t  h a s  n o t  c a r r i e d  
i t s  b u r d e n  o f  p r o v i n g  t h a t  a p p e l l a n t  i n t e n d e d ,  more  p r o b a b l y  
t h a n  n o t ,  t o  r e l i n q u i s h  h i s  Amer ican  c i t i z e n s h i p  when h e  
o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada upon  h i s  own a p p l i c a t i o n .  

Upon c o n s i d e r a t i o n  o f  t h e  f o r e g o i n g ,  w e  h e r e b y  r e v e r s e  
t h e  D e p a r t m e n t ' s  d e t e r m i n a t i o n  t h a t  a p p e l l a n t  e x p a t r i a t e d  
h i m s e l f .  
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