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DEPARTMENT OF STATE 

BOARD O F  APPELLATE REVIEW 

I N  THE MATTER OF: P= B. F. 

On Motion f o r  Recons ide ra t ion  

On October  25, 1988, t h e  Board of A p p e l l a t e  Review 
( the  "Board")  remanded t o  t h e  Department o f  S t a t e  ( t h e  
"Department")  f o r  f u r t h e r  p roceed ings  the appea l  t a k e n  by 
a p p e l l a n t ,  m, from t h e  d e c i s i o n  of  the A s s i s t a n t  
S e c r e t a r y  of S t a t e  f o r  Consular  A f f a i r s ,  d a t e d  February  
1 0 ,  1988, s u s t a i n i n g  t h e  d e n i a l  of  a p p e l l a n t ' s  a p p l i c a t i o n  
f o r  a p a s s p o r t .  W e  found t h e  r e c o r d  of  p roceed ings  on 
which the A s s i s t a n t  S e c r e t a r y ' s  d e c i s i o n  w a s  based  
incomple te  and d e f e c t i v e ,  and,  t h e r e f o r e ,  remanded t h e  
a p p e a l  t o  t h e  Department f o r  f u r t h e r  a c t i o n  t o  deve lop  a n  
adequa te  r e c o r d .  

On November 23, 1988, t h e  Department moved the 
Board t o  r e c o n s i d e r  and r e v e r s e  t h e  d e c i s i o n  t o  remand the 
appea l  on t h e  ground t h a t  the Board over looked o r  
misapprehended c e r t a i n  p o i n t s  of Law. The p r i n c i p a l  b a s i s  
f o r  t h e  motion,  the Department s t a t e s ,  i s  t h a t  t h e  Board 
made c e r t a i n  errors concern ing  t h e  burden of  p r o o f ,  "which 
so c o l o r e d  t h e  Board ' s  d e c i s i o n  a s  t o  r e q u i r e  r e v e r s a l . "  
Should the Board deny the Depar tment ' s  motion f o r  
r e c o n s i d e r a t i o n ,  the Department r e q u e s t s ,  i n  t h e  
a l t e r n a t i v e ,  t h a t  t h e  Board e x p l a i n  more f u l l y  how the 
Department should  proceed i n  o r d e r  t o  comply "wi th  t h e  
Board ' s  c o n s t r u c t i o n n  o f  the r e g u l a t i o n s .  - 1/ 

The Department a r g u e s  t h a t  A m  h a s  t h e  burden o f  
showing t h a t  a change o f  c i r c u m s t a n c e s  h a s  o c c u r r e d  s i n c e  
t h e  r e v o c a t i o n  o f  h i s  p r e v i o u s  p a s s p o r t  t o  w a r r a n t  
i s s u a n c e  of a p a s s p o r t ;  2/ t h a t  - a l s o  b e a r s  t h e  
burden of go ing  forward to e s t a b l i s h  a prima f a c i e  case 
b e f o r e  t h e  Department is r e q u i r e d  t o  produce any ev idence ;  
that  -has f a i l e d  t o  e s t a b l i s h  a p r i m a  f a c i e  c a s e  t o  
s h i f t  t h e  burden o f  g o i n g  forward t o  t h e  Department: and 

1/ The Board h a s  n o t  engaged i n  " c o n s t r u c t i o n "  o f  the - 
r e g u l a t i o n s .  W e  f i n d  the r e l e v a n t  p a s s p o r t  r e g u l a t i o n s ,  
22 C.F.R. 51.70, 51.71, 51.75, and 51.80-51.89, t o  be 
c l e a r  and unambiguous. I n  o u r  view, these r e g u l a t i o n s  do  
n o t  r e q u i r e  e x t r i n s i c  c o n s i d e r a t i o n s  t o  de te rmine  t h e i r  
meaning. 

2/ 22 C.F.R. 5 1 . 7 0 ( b ) ( 5 ) .  - 



-. 
that -has failed to satisfy his burden of showing a 
change in circumstances to warrant issuance of a passport. 

Further, the Department contends that -had the 
opportunity in the proceedings before the hearing officer 
to confront the evidence against him and to deny or rebut 
the twelve citations of his conduct that allegedly warrant 
the denial of a passport, but did not do so. 3 /  With 
respect t o ' s  right to confront and cross-examine any 
adverse witness, the Department believes that the 
regulations affording such right "should be irrelevant" in 
this case since there were no witnesses at the hearing. 

We appreciate that the proper allocation of the 
burden of proof, that is, the burden of establishing the 
case and the burden of going forward with the evidence, 
must be observed in administrative proceedings. Nor do we 
dispute that has the burden of showing that a change 
in circumstances since the earlier revocation of his 
passport warrants issuance of a passport. However, having 
presented some evidence regarding pre-publication review 
by the Central Intelligence Agency, and with the 
Department responding thereto with allegations of twelve 
citations of conduct to refute -s claim of a change in 
circumstances, we are of the view that the Department had 
the burden of going forward on that issue with the 
presentation of evidence. Under 22 C.F.R. 51.85, A i s  
entitled to be informed of the source of such evidence and 
to confront and cross-examine any adverse witness. We do 
not consider the regulations affecting such right to be 
"irrelevant" in this case. 

3/  The twelve citations of conduct attributed to 
were enumerated in an attachment to a letter of William H. 
Webster, Director, Central Intelligence Agency, to Harry 
L. Coburn, Deputy Assistant Secretary, Passport Services, 
Department of State, dated June 20, 1987. The letter of 
the Director of the Central Intelligence Agency and its 
attachment listing the citations of A m  conduct were 
attached to the Action Memorandum of June 26, 1987 , from 
the Assistant Secretary for Consular Affairs to the 
Secretary of State recommending denial of m s  
application for a passport on the grounds he had not shown 
"a material change of circumstances since 1979," when his 
passport was revoked because his activities abroad were 
causing or are likely to cause serious damage to the 
national security or the foreign policy of the United 
States, to warrant issuance of a passport. 22 C.F.R. 
51.70(b)(4). 



The c r u x  of t h e  Board ' s  d e c i s i o n  t o  remand t h i s  
c a s e  t o  t h e  Department i s  t h a t  w e  were p r e s e n t e d  w i t h  an 
i n a d e q u a t e  r e c o r d  t o  review. -did n o t  p r e s e n t  
w i t n e s s e s  or o f f e r  e v i d e n c e  o t h e r  t h a n  t h a t  r e g a r d i n g  
p r e - p u b l i c a t i o n  review by t h e  C e n t r a l  I n t e l l i g e n c e  Agency 
t o  s u p p o r t  h i s  c la im of a  change i n  c i rcumstances .  The 
Department f a i l e d  t o  inform a p p e l l a n t  o f  the s o u r c e s  of 
a l l  t h e  ev idence  b e f o r e  the h e a r i n g  o f f i c e r  and t o  accord  
h i m  t h e  o p p o r t u n i t y  t o  c o n f r o n t  and cross-examine a d v e r s e  
w i t n e s s e s  r e g a r d i n g  t h e  s o u r c e s  and accuracy  of the 
c i t a t i o n s  o f  a p p e l l a n t ' s  a l l e g e d  a c t i v i t i e s  t h a t  j u s t i f y  
d e n i a l  o f  h i s  p a s s p o r t  a p p l i c a t i o n .  4/  W e ,  t h e r e f o r e ,  
remanded t h e  c a s e  t o  t h e  Department f o r  development of a n  
a d e q u a t e  r e c o r d  and t o  c u r e  the d e f e c t s  of  the h e a r i n g  
p r o c e e d i n g s  i n  l i g h t  o f  the p r o v i s i o n s  of  22 C.F.R. 
51.85. - 5 1  

A f t e r  c a r e f u l  examina t ion  of  t h e  Depar tment ' s  
arguments  i n  s u p p o r t  of  i ts  mot ion  t h a t  t h e  Board 
r e c o n s i d e r  and r e v e r s e  i t s  d e c i s i o n ,  w e  are of  t h e  view 
t h a t  the motion d o e s  n o t  r e v e a l  any p o i n t s  of  l a w  t h a t  t h e  
Board may have  over looked  or misapprehended i n  r e a c h i n g  
i t s  d e c i s i o n  t o  remand t h e  a p p e a l  o r  any new m a t t e r s  that  
would w a r r a n t  r e c o n s i d e r a t i o n  of t h e  remand. 

41 See s u p r a ,  n. 3. - 
5 /  22 C.F.R. 51.85 r e a d s :  - 

Set. 51.85 Proceed ings  b e f o r e  the h e a r i n g  
o f f i c e r  . 
The p e r s o n  a d v e r s e l y  a f f e c t e d  may appear  

and t e s t i f y  i n  h i s  or her own b e h a l f  and may 
h i m a e l f ,  or by h i s  or h e r  a t t o r n e y ,  p r e s e n t  
w i t n e s s e s  and o f f e r  other ev idence  and make 
argument.  I f  any w i t n e s s  whom t h e  pe r son  
a d v e r s e l y  a f f e c t e d  wishes  t o  c a l l  i s  u n a b l e  
t o  a p p e a r  i n  p e r s o n ,  the  h e a r i n g  o f f i c e r  
may, i n  h i s  or her d i s c r e t i o n ,  a c c e p t  a n  
a f f i d a v i t  by the w i t n e s s  or other ev idence  
t o  be t a k e n  by d e p o s i t i o n .  The pe r son  
a d v e r s e l y  a f f e c t e d  s h a l l  be e n t i t l e d  t o  be 
informed of a l l  the ev idence  b e f o r e  t h e  
h e a r i n g  o f f i c e r  and of  the s o u r c e  of such 
ev idence ,  and s h a l l  be e n t i t l e d  t o  c o n f r o n t  
and cross-examine any a d v e r s e  w i t n e s s .  
The p e r s o n  sha l l ,  upon r e q u e s t  by t h e  
h e a r i n g  o f f i c e r ,  conf i rm h i s  o r  h e r  o r a l  
s t a t e m e n t s  i n  a n  a f f i d a v i t  f o r  t h e  r e c o r d .  



The Department's motion for reconsideration is 
hereby denied . 

As to the Department's request, in the alternative, 
that the Board explain how the Department should now 
proceed in order to comply with the Board's decision, we 
believe that the governing regulations regarding 
procedures for review of adverse passport actions, set 
forth in 22 C.F.R. 51.80-51.89, and, in particular 22 
C.F.R. 51.85, provide sufficient guidance for development 
of an adequate record for review. We do not consider it 
appropriate to "give a detailed recitation of steps [that] 
both parties should follow in order to comply" with the 
Board's decision, as the Department requested. 

Alan G. James, Chairman 

Edward G. Misey, Member 

Howard Meyers, Member 
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