
BOARD 3 F  APPELLPa8?E KEfISW 
DECISION NO. 90-11 

IN T3E MATTER OF: K G K 

This case is before the aoard of Appellate Review on 
tne appeal of K G K from an administrative 
determination of the Department of State that he expatriated 
himself on May 24,  1968 under the provisions of section 
349(a)(6), now section 349(a)(5), of the Immigration and 
Nationality Act by making a formal rsnunciation of nis United 
States nationality before a consular officer of the united 
States at Lima, Peru. 1/ - 

For the reasons that follow, we find the appeal is 
time-barred. Consequently the Board lacks jurisdiction to 
consider it. The appeal is dismissed. 

~ppellant K acquired the nationality of the 
United States under the provisions of section 201(c) of the 
Nationality Act of 1940 D y  virtue of his birth of American 
citizen parents at , Peru on . 2/ Since 
he was born in Peru, he became a citizen of that country as 

1/ Section 349(a)(5) of the Immigration and Nationality ~ c t ,  - 
8 U.S.C. 1481(a)(5), readsas follows: 

Sec. 349. (a) From and after the effective date of 
this Act a person who is a national of the United 
States ~hether by birth or nataralization, shall lose 
his nationality by voluntarily performing any of the 
following acts wit.h the intention of relinquishing 
United States nationality - 

( 5 )  making a formal renuncia- 
tion of nationality before a 
diplomatic or consular officer of 
the United States in a foreign 
state, in such form as may be 
prescribed by the Secretary of 
state; .. . 

2/ Section 201(c) of the Nationality Act of 1940, 8 U.S.C. - 
601(c) read as follows: 



w e l l .  He g rew up i n  and  r e c e i v e d  h i s  e a r l y  s c h o o l i n g  
t h e r e  u n t i l  h e  was a b o u t  1 6  y e a r s  o l d  when he  went  t o  
p r e p a r a t o r y  s c h o o l  i n  t h e  U n i t e d  S t a t e s .  He l a t e r  a t t e n d e d  
V i l l a n o v a  U n i v e r s i t y .  W h i l e  a t  u n i v e r s i t y  he r e g i s t e r e d  f o r  
U.S .  S e l e c t i v e  S e r v i c e .  A f t e r  g r a d u a t i n g  f r o m  V i l l a n o v a ,  he 
r e t u r n e d  t o  P e r u  a r o u n d  t h e  e n d  o f  1967 o r  e a r l y  i n .  1 9 6 8 .  

Upon r e t u r n  t o  P e r u ,  a p p e l l a n t  became a c t i v e  i n  h i s  
f a m i l y ' s  b u s i n e s s  e n t e r p r i s e s .  I n  h i s  b r i e f  he d e s c r i b e d  t h e  
f a m i l y ' s  e c o n o m i c  p o s i t i o n :  

I n  1 9 6 1 ,  Nhen Mr. K was f i f t e e n ,  
h i s  f a t h e r  d i e d ,  l e a v i n g  a  w i f e  a n d  
t h r e e  c h i l d r e n .  H i s  e s t a t e  c o n s i s t e d  
o f  a  t r u s t  i n  t h e  U n i t e d  S t a t e s  t o  be 
f u n d e d  by /z U.S. m i n i n g  company7 . . . 
and  a  numbzr of  f a m i l y  h e l d  ~ e r i i v i a n  
b u s i n e s s e s . . .  . 
I n  1 9 6 3  /The m i n i n g  company7 c e a s e d  
f u n d i n g  T h e  t r u s t ,  ... A l a w s u i t  e n s u e d ,  
u l t i m a t e l y  e x h a u s t i n g  t h e  f a m i l y ' s  
asse ts  i n  t h e  U n i t e d  S t a t e s  a n d  y i e l d i n g  
no c o m p e n s a t i o n .  L a t e r  t h a t  same y e a r ,  
/ ~ p p e l l a n t ' s  motheF/  was d i a g n o s e d  a s  - 
h a v i n g  t e r m i n a l  c a n c e r .  Wi th  no medi-  
ca l  i n s u r a n c e ,  a n d  no  o t h e r  means 
t h r o u g h  wh ich  d e b t s  c o u l d  be  s a t i s f i e d ,  
h e r  e x p e n s e s  were p a i d  by t h e  P e r u v i a n  
b u s i n e s s e s .  

S e c .  2 0 1 .  T h e  f o l l o w i n g  s h a l l  De c i t i z e n s  
of t h e  u n i t e d  S t a t e s  a t  b i r t h :  

( c )  A p e r s o n  b o r n  o u t s i d e  o f  t h e  
U n i t e d  S t a t e s  a n d  i t s  o u t l y i n g  pos -  
s e s s i o n s  o f  p a r e n t s  b o t h  o f  whom a r e  
c i t i z e n s  o f  t h e  U n i t e d  S t a t e s  a n d  one  
of  whom h a s  r e s i d e d  i n  t h e  U n i t e d  
S ta te s ,  o r  o n e  o f  i t s  o u t l y i n g  
p o s s e s s i o n s ,  p r i o r  t o  t h e  b i r t h  o f  
s u c h  p e r s o n ; .  . . 



During the period 1966-1968, an gx- 
tremely nationalistic climate was 
developing in Peru regarding foreign 
investment, jeopardizing the family's 
only means of paying for their ailing 
mother's medical care, and their own 
maintenance expenses. To avoid 
scrutiny and possible nationalization 
of the businesses, the family listed 
the only Peruvian-born member, 
Mr. K , as the majority share- 
holder in the businesses. 

Not long after his return to Peru, appellant allegedly 
realized that his dual nationality would present problems. 
Around the spring of 1968 he states he was notified that his 
Selective Service status had been changed from 2-S (student 
exemption) to 1-A (available for service). Having been 
ordered to report for a physical examination in the United 
States, he decided to go to the United States Embassy at Lima 
to discuss the matter. Thus, he has indicated, was his 
citizenship status brought to a head. Neither appellant nor 
the record has indicated what advice appellant was given by 
the Embassy on that occasion. However, he states that a week 
or two later he returned to the Embassy where he apparently 
nad a long discussion with a consular officer about the 
problems arising from his holding United States and Peruvian 
citizenship, beginning with the fact that he had been 
classified as available for military service. Precisely what 
appellant told the consular officer who handled his case and 
what she told him is far from clear at this distance from 
1968. The contemporary record whicn is meager is not 
enlightening; the Embassy preserved no record of its 
discussion with appellant on that day. In a report to the 
Department of State made after his renunciation, the Embassy 
stated simply that appellant "came to the Embassy several 
times to make his positian Ton renouncing citizenship7 clear 
and definite." At the hearing before the Board on  arch 16, 
1990, appellant endeavored to recall what transpired and how 
he was led to renounce his united States citizenship.   he 
following summarizes his recollection of-the discussion as 
elicited by direct and cross examination and questioning by 
the Board. 

The consular officer with dhom he discussed his draft 
classification and the implications of his holding two 
citizenships allegedly told him he would nave to choose between 



Perdvian  and United S t a t e s  n a t i o n a l i t y .  3 /  wnen counse l  f o r  
t h e  Department i n q u i r e d  wnether t h e  o f f i c e r  had e x p l a i n e d  t o  
h i m  t h e  i m p l i c a t i o n s  of former s e c t i o n  350  of  t h e  Immigrat ion 
and N a t i o n a l i t y  Act,  a p p e l l a n t  Mas unsure ,  but  il2 thought  t h a t  
p robably  i t  Nas because of t h a t  s e c t i o n  t h a t  he had been t o l d  
h e  had t o  renounce one o r  t h e  o t h e r  of h i s  c i t i z e n s h i p s .  - 4 /  

We t a k e  note  t h a t  s e c t i o n  350 of  t h e  Iinmigration and 
N a t i o n a l i t y  A c t  p rovided  f o r  d i v e s t i t a r e  of A~nerican 
n a t i o n a l i t y  of a person born abroad of U . S .  c i t i z e n  p a r e n t s  
who claimed t h e  b e n e f i t s  of h i s  f o r e i g n  n a t i o n a l i t y  ( a p p e l l a n t  
he ld  a  Peruvian  p a s s p o r t )  and con t inued  t o  l i v e  abroad 
c o n t i n u o u s l y  f o r  t h r e e  y e a r s  a f t e r  h i s  25th b i r t h d a y ,  u n l e s s  
t h e  person  made an o a t h  of a l l e g i a n c e  t o  t h e  United S t a t e s  and 
had h i s  r e s i d e n c e  o u t s i d e  t h e  United S t a t ? s  s o l e l y  f o r  one of 
seven  r easons .  The record  shows t h a t  a p p e l l a n t  could  not  have 
e s t a b l i s h e d  t h a t  h i s  r e s i d e n c e  abroad was s o l e l y  f o r  any one 
of t h o s e  r easons .  To p r e s e r v e  h i s  U . S .  c i t i z e n s h i p ,  
t h e r e f o r e ,  he would have had t o  t a k e  up r e s i d e n c e  i n  t h e  
u n i t e d  S t a t e s  by 1970, h i s  t w e n t y - f i f t h  b i r t h d a y ,  i n  a d d i t i o n  
t o  making an o a t h  of a l l e g i a n c e  t o  t h e  u n i t e d  S t a t e s .  - 5/ 

Appe l l an t  s t a t e d  t h a t  t h e  c o n s u l a r  o f f i c e r  a d v i s e d  him 
t h a t  t h e r e  was one p o s s i b i l i t y  of r e t a i n i n g  both c i t i z e n s h i p s ,  
bu t ,  a p p e l l a n t  t o l d  t h e  Board, 

/r/t would r e q u i r e  an a f f i d a v i t  s i g n e d  - 
a t  t h e  U.S. Embassy t h a t ,  whatever I 
was doing i n  Peru ,  t h a t  by n a t u r e  of 
my b i r t h ,  i n  o t h e r  words having been 
born i n  Peru ,  I ~ o u l d  have t o  r e p o r t  
any a c t i o n  i n  Peru t o  t h e  U.S. Embassy 
f i r s t  and t h a t  t h e  a f f i d a v i t  dould be 
s igned  t h a t ,  whatever I was doing a s  a  
Peruvian  would be done a g a i n s t  my w i l l  
and fo l lowing  t h e  laws of t h a t  c o u n t r y .  

A t  t h a t  p o i n t  i n  t ime,  t h a t  a f f i d a v i t  
was something t h a t ,  you know, g e n e r a t e d  

3/ T r a n s c r i p t  of Hearing i n  t h e  Mat te r  of K G - 
K , Board of A p p e l l a t e  Review, March 1 6 ,  1990 ( h e r e a f t e r  
r e t e r r e d  t o  a s  "TR'). TR 18-22. D i r e c t  sxamina t ion .  

4 /  TR 22-29. Cross  examina t ion .  - 
5/ S e c t i o n  350 ,  8  U.S.C. 1482, was r e p e a l e d  by Pub. L .  No. - 
95-432 ,  O c t .  1 0 ,  1978, 9 2  S t a t .  1046. 



a lot of fear in myself because Peru 
Mas going through a periad of cnange in 
those days, a lot of r.ationalism, a lot 
of things like this. And I was afraid 
that somebody could use this affidavit 
against us, in othar ,dords, in, you 
know, some business transactions, and a 
series of things of this type. 

So, the affidavit to me Mas a dangerous 
tool at that time. I tried to see any 
other alternative, and thsre weren't 
any, - 6 /  

Under questioning by the Board, appellant conceded that 
he had not been pressed by the Peruvian authorities to 
renounce his United States citizenship; there was no question 
of his having to be solely Peruvian in order to protect his 
family's business interests in the threat of possible 
nationalization. 7 /  But he understood from the consular 
officer he had three alternatives under United States law 
(i.e., section 350 of the Immigration and ~ationality Act): 
(1) renounce Peruvian citizenship; ( 2 )  renounce United States 
citizenship; (3) execute an affidavit which appellant 
described as informal renunciation of his Peruvian citizenship 
in the presence of the united States authorities. 8 /  Since 
he could not renounce Peruvian citizenship $ithout an act of 
Peru's Congress and since he feared, for reasons we have noted 
above, to execute an affidavit stating that he was living in 
Peru under duress, he was left no alternative but to renounce 
United States citizenship. 

It appears that after the second meeting with an 
embassy officer appellant went home and reflected further on 
his situation. On May 24, 1968 he returned to the Embassy and 
that day made a formal renunciation of his United States 
nationality. 

The record shows that appellant executed an affidavit 
(drafted mainly by him wi.th some language supplied by the 
consular officer) explaining why he was renouncing his 
citizenship. It reads in pertinent part as follows: . 



/I/ have l i v e d  a l l  of ray L i f e  i n  Peru 
T 

w l t h  my p a r 2 n t s .  A l l  o f  my p e r s o n a l  
t i e s ,  t h 2 r e f o r e ,  a r e  i n  Peru.  ?ly i n -  
t e n t i o n s  a r e  t o  remain i n  Peru perma- 
n e n t l y .  

That I f e e l  i t  on ly  proper  t h a t  I cnooss  
t h e  Peruvian  c i t i z e n s h i p  i n  o r d e r  t o  
d i r s c t  my l o y a l t i e s  t o  t h i s  c o u n t r y ,  
r a t h e r  t h a n  be drawn between t h e  two. I 
i n t end  t o  p l ay  an a c t i v e  r o l e  i n  t h i s  
c o u n t r y ' s  development a s  a  Peruvian  
c i t i z e n ,  bu t  m u s t  f e e l  f r e e  t o  p a r t i c i -  
p a t e  i n  a l l  a c t i v i t i e s  n i t h i n  t h e  Peru- 
v ian  s o c i e t y ,  w i thou t  my a c t s  being 
ques t ioned  a s  a  f o r e i g n e r ;  

That a l l  of my p e r s o n a l  a s s e t s ,  t o  
i n c l u d e  p r o p e r t y  and b u s i n e s s  a r e  i n  
Peru,  some of  w h i c h  a r e  p a r t l y  owned by 
Pe ruv ians .  My commercial  and c i v i c  
ambi t ions  t h e r e f o r e  a r e  i n  Peru and a s  
a  Peruvian  c i t i z e n  I d e s i r e  t o  f u l l y  
p a r t i c i p a t e  towards  h i g h e r  p e r s o n a l  
g o a l s  i n  t h e s e  a r e a s ;  

That I p o s s e s s  t h e  / S e l e c t i v e  s e r v i c e 7  
c l a s s i f i c a t i o n  of  ~ Z A .  I t  das  r e c e n r l y  
changed from I1  S  and I x a s  o r d e r e d  t o  
r e p o r t  f o r  a  medica l  examina t ion ;  

That I am not  renouncing  due t o  r e c e n t  
changes i n  S e l e c t i v e  S e r v i c e  r e g u l a t i o n s .  
However, t h e  d r a f t  has f i n a l l y  f o r c e d  me 
t o  make a  d e c i s i o n  I have p r e v i o u s l y  
c o n s i d e r e d ;  - 9/ 

That i n  renouncing  my American c i t i z e n -  
s h i p  I would l i k e  t o  s t a t e  t h a t  I do no t  
c o n s i d e r  t h i s  an u n f r i e n d l y  a c t ,  bu t  - 

9 /  The r eco rd  shows t h a t  a p p e l l a n t  s u f f e r e d  from - 
Calve-Legg-Pethsst  d i s e a s e ,  an a i l m e n t  a f f e c t i n g  h i s  a b i l i t y  t o  
walk.  We n o t e  t h a t  a p p e l l a n t ' s  c o u n s e l  has  a s s e r t e d  t h a t  i f  
a p p e l l a n t  had undergone an armed f o r c e s  p h y s i c a l ,  h e  would have 
been found u n f i t  f o r  m i l i t a r y  s e r v i c e .  



only a decision to choos5 Satween the tdo 
countries I am now a citizen of, in order 
to direct my attentions /sic7 only to - - Peru;. . . . 

He added that he was renouncing his nationality of his 
own free will. 

Appellant also executed a statement of understanding in 
which he declared that he was renouncing his citizenship 
voluntarily; that he realized he would become an alien toward 
the united States; that the serious consequences of 
renunciation had been explained to him by the consular officer 
and that he understood the consequences. 

Thereafter appellant made the oath prescribed for 
renunciation of United States nationality. A week later, on 
June 5, 1968, in compliance with the statute, the consular 
officer who administered the oath of renunciation to appellant 
executed a certificate of loss of nationality (CLN). 10/ 
Therein the officer certified that appellant acquired m e  
nationality of the United States by birth in Peru of American 
citizen parents; that he acquired the nationality of Peru.by 
birth therein; that he formally renounced his United States 
nationality on May - 2 4 ,  1968; and thereby expatriated himself 
under the provisions of of section 349(a)(6) of the Immigration 
and Nationality Act. 

10/ Section 358 of the Immigration and Nationality Act, 8 - 
u.S.C. 1501, reads as follows: 

Sec. 358. Whenever a diplomatic or. consular 
officer of the United States has reason to 
believe that a person while in a foreign state 
has lost his United States nationality under any 
provision of chapt'er 3 of this title, or under 
any provision of chapter IV of the Nationality 
Act of 1940, as amended, he shall certify the 
facts upon which such belief is based to the 
Department of State, in writing, under regula- 
tions prescribed by the Secretary of State. If 
the report of the diplomatic or consular officer 
is approved by the Secretary of State, a copy of 
the certificate shall De forwarded to the 
Attorney General, for his information, and the 
diplomatic or consular office in which the report 
was made shall be directed to forward a copy of 
the certificate to tne person to whom it relates. 



The Emabassy forwarded t h s  CLN t o  t h s  Departinent under 
cover  of a  memorandum xhich  read a s  f o l l o w s :  

In  t h e  enc losed  a f f i d a v i t  i4r. K 
has s t a t e d  h i s  r ea sons  f o r  s u b m i t t i n g  
h i s  r e n u n c i a t i o n .  He came t o  t h ?  
Embassy s e v e r a l  t imes  i n  o r d e r  t o  make 
h i s  p o s i t i o n  c l e a r  and d e f i n i t e .  

Thi? r e p o r t i n g  o f f i c e r  is  of t h e  
op in ion  t h a t  Mr. K .  i s  no t  r s -  
nouncing s o l e l y  f o r  r ea sons  of d r a f t  
evas ion .  He s t a t e s  he does  u e l i z v e  
himself  t o  be a  Peruvian  r a t h e r  t h a n  a 
United S t a t e s  c i t i z e n .  The o r d e r  t o  
r e p o r t  f o r  t h e  S e l e c t i v e  S e r v i c e  
medical  examina t ion  f i n a l l y  f o r c e d  
h i m  t o  make a  d e c i s i o n  he had not  
p r e v i o u s l y  t aken  f o r  r e a s o n s  of 
b u s i n e s s  and conven ience .  

The Department approved t h e  CLN on June 26, 1968 and 
t h e  same day s e n t  a  copy t o  t h e  Embassy a t  Lima t o  forward  t o  
a p p e l l a n t .  On J u l y  8,  1968 t n e  Embassy s e n t  a  copy t o  
a p p e l l a n t  under cover  of a  l e t t e r  uh ich  read  a s  f o l l o w s :  

Dear Mr. K. , xe have r e c e i v e d  a  
communication from t h e  Department of 
S t a t e  t h a t  your c e r t i f i c a t e  of l o s s  
of n a t i o n a l i t y  has  been a c c e p t e d ,  and 
we a r e  r e t u r n i n g  a  copy t o  you t o  keep 
f o r  your r e c o r d s .  S i n c e r e l y  y o u r s ,  
s i gned  V a l e n t i n  Blacque,  American 
Consul-. Enc losu re :  a s  s t a t e d .  

Counsel e n t e r e d  an a p p e a l  on beha l f  of a p p e l l a n t  from 
t h e  Depar tment ' s  d e t e r m i n a t i o n  i n  May 1988.  

'The i n i t i a l  issue ' p r e s e n t e d  i s  x h e t h e r  t h e  Board may 
c o n s i d e r  and de t e rmine  an a p p e a l  e n t e r e d  twenty y e a r s  a f t e r  
a p p e l l a n t  r e c e i v e d  n o t i c e  of t h e  Depa r tmen t ' s  a d m i n i s t r a t i v e  
d e t e r m i n a t i o n  of l o s s  of n a t i o n a l i t y .  To, e x e r c i s e  
j u r i s d i c t i o n ,  t h e  Board m u s t  be a b l e  t o  conc lude  t h a t  t h e  
a p p e a l  was o r  may be deemed t o  have been f i l e d  w i t h i n  t h e  
l i m i t a t i o n  p r e s c r i b e d  by t h e  gove rn ing  r e g u l a t i o n s ,  s i n c e  t h e  
c o u r t s  have g e n e r a l l y  he ld  t h a t  t i m e l y  f i l i n g  i s ' m a n d a t o r y  and 
j u r i s d i c t i o n a l .  Uni ted S t a t e s  v .  Robinson,  361 U.S. 220 
( 1 9 6 0 ) .  

Under e x i s t i n g  r e g u l a t i o n s ,  t h e  time l i m i t  f o r  f i l i n g  
an a p p e a l  from t h e  Depa r tmen t ' s  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  



a£ l o s s  of n a t i o n a l i t y  i s  one year  " a f t e r  approva l  by t h ?  
De?artment of t ne  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  o r  a  
c e r t i f i c a t e  of e x p a t r i a t i o n . "  11/ The r e g u l a t i o n s  r e q u i r e  
t h a t  an appea l  f i l e d  a f t e r  one E a r  3e denied  u n l e s s  t h e  aoard  
de t e rmines  f o r  good cause  shown t h a t  t h e  appea l  could  not nave 
been f i l e d  w i t h i n  one year  a f t e r  approva l  of t h e  c e r t i f i -  
c a t e .  12/ The p r e s e n t  r e g u l a t i o n s ,  nowever, were not i n  
f o r c e  oii-~une 26, 1968, when t h e  Department approved tile CLN 
t h a t  was i s sued  i n  a p p e l l a n t ' s  c a s e .  

The r e g u l a t i o n s  i n  e f f e c t  i n  1368 x i t h  r e s p e c t  t o  t h e  
l i m i t a t i o n  on f i l i n g  an appea l  p r e s c r i b e d  t h a t  an  appea l  be 
taken " w i t h i n  a  r ea sonab le  t ime"  a f t e r  r e c e i p t  of n o t i c e  of 
t h e  Depar tment ' s  a d m i n i s t r a t i v e  ho ld ing  of l o s s  of 
n a t i o n a l i t y .  13/ We b e l i s v e  t h a t  t h e  r ea sonab le  t ime 
l i m i t a t i o n  should  govern i n  a p p e l l a n t ' s  c a s e ,  r a t h e r  t han  t h e  
l i m i t a t i o n  of one yea r  a f t e r  app rova l  of t h e  CLN under 
e x i s t i n g  r e g u l a t i o n s ,  f o r  i t  is  g e n e r a l l y  a c c e p t e d  t h a t  a  
change i n  r e g u l a t i o n s  s h o r t e n i n g  a  l i m i t a t i o n  p e r i o d  o p e r a t e s  
p r o s p e c t i v e l y ,  i n  t h e  absence of an e x p r e s s i o n  of a  c o n t r a r y  
i n t e n t  t o  o p e r a t e  r e t r o s p e c t i v e l y .  

"What c o n s t i t u t e s  r e a s o n a b l e  t ime" t h e  Court  of Appeals 
s a i d  i n  Ashford v. S t e u a r t ,  657 F.2d 1053, 1055 ( 9 t h  C i r .  
1981) ,  

depends upon t h e  f a c t s  o f  ?ach c a s e ,  
t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  i n t e r e s t  
i n  f i n a l i t y ,  t h e  reason  f o r  d e l a y ,  t h e  
p r a c t i c a l  a b i l i t y  of t h e  l i t i g a n t  t o  
l e a r n  e a r l i e r  o f  t h e  grounds r e l i e d  
upon, and p r e j u d i c e  t o  o t h e r  p a r t i e s .  
See L a i r s e y  v .  Advance ADrasives Co. ,  
542 F,2d 928 930-31 ( 5 t n  C i r .  1 9 7 6 ) ;  
S e c u r i t y  Mutual C a s u a l t y  Co. v .  Cen tu ry  
C a s u a l t y  Co., 621 ~ . 2 d  1062, 1067-68 
1 1 0 t h  C i r .  1 9 8 0 ) .  

11/ 22 C F R  7 . 5 ( b ) ( l )  ( 1 9 8 9 ) .  - 
12/ 22  CFR 7 . 5 ( a )  ( 1 9 8 9 ) .  - 
13/ 22 CFR 50.60 (1967-1979) provid?d  t h a t :  

A pe r son  who con tends  t h a t  t h e  Depa r tmen t ' s  
a d m i n i s t r a t i v e  ho ld ing  o f  l o s s  of n a t i o n a l i t y  
o r  e x p a t r i a t i o n  i n  h i s  c a s e  is  c o n t r a r y  t o  law 
o r  f a c t  s h a l l  be e n t i t l e d ,  upon w r i t t e n  
r e q u e s t  made w i t h i n  a r e a s o n a b l e  t ime a f t e r  
r e c e i p t  of n o t i c e  of such h o l d i n g ,  t o  a p p e a l  
t o  t h e  Board of ~ p p e l l a t e  Review. 



See a l s o  PHC H a r r i s ,  I n C .  v .  The Boeing Company, 7 0 0  
F . 2 d  894, 897 (2nd C i r .  1 3 8 3 )  vner9 tile c o u r t  s a i d  t h a t  i n  
de termining  whether a  motion, made under a f e d e r a l  r u l e  
a l lowing  motions t o  be f i l a d  w i t h i n  a  r s a s o n a a l e  t ime a f t e r  
t h e  making of a  judgment, is t ime ly ,  "wa m u s t  s c r u t i n i z e  t h e  
p a r t i c u l a r  c i rcumstances  of the  c a s e ,  and ba lance  t h e  i n t e r e s t  
i n  f i n a l i t y  w i t h  t h e  resons  f o r  t h e  d e l a y . "  

I n  La i r sey  v .  Advance Abrasiv3s Co.,  5 4 2  F.2d 9 2 8  ( 5 t h  
C i r .  1 9 7 6 ) ,  t h e  c o u r t  was c a l l e d  on t o  de termine  wheth t r  a  
motion had been f i l e d  wi th in  a  r aasonab le  t ime a f t e r  a  
judgment Mas e n t e r e d .  The c o u r t  noted t h a t  t n e  r u l e  a l lowing  
t h e  motion s e t  up an o u t s i d e  l i m i t  of one year  and p r e s c r i b e d  
a  reasonable  t ime s t a n d a r d  "which by i t s  n a t u r e  i n v i t e s  
f l e x i b l e  a p p l i c a t i o n  i n  vary ing  c i r c u m s t a n c e s . "  5 4 2  F . 2 d  a t  
9 3 0 .  Continuing,  t h e  c o u r t  quoted 11 Nr igh t  & M i l l e r ,  
"Fede ra l  P r a c t i c e  and Procedure ,"  s e c t i o n  2856 a t  228-29: 

'What c o n s t i t u t e s  r easonab le  t ime m u s t  
of n e c e s s i t y  depend upon t h e  f a c t s  i n  
each i n d i v i d u a l  c a s e . '  The c o u r t s  
c o n s i d e r  whether t h e  p a r t y  opposing 
t h e  motion has been p r e j u d i c e d  by t h e  
de lay  i n  seek ing  r e l i e f  and they  
cons ide r  whether t h e  moving p a r t y  had 
some good reason f o r  h i s  f a i l u r e  t o  
t a k e  a p p r o p r i a t e  a c t i o n  sooner .  

To de termine  whether t h e  appea l  now b e f o r e  t h e  Board 
was f i l e d  w i t h i n  a  r easonab le  t ime a f t z r  r e c e i p t  of n o t i c e  
t h a t  t h e  Department had made i t s  d e c i s i o n ,  we m u s t  app ly  t h e  
c r i t e r i a  s e t  f o r t h  i n  t h e  fo rego ing  d e c i s i o n s ,  p r i n c i p a l l y  
whether a p p e l l a n t  was a b l e  t o  l e a r n  e a r l i e r  of t h e  grounds of 
t h e  Department 's  d e c i s i o n ,  whether he has o f f s r e d  a  
s c b s t a n t i a l  reason f o r  t h e  d e l a y  and whether a l lowing  t h e  
appea l  would p r e j u d i c e  t h e  Department of S t a t e .  The weight t o  
be given t h e  i n t e r e s t  i n  f i n a l i t y  i s  a  f u n c t i o n  of t h e  
c o n c l u s i o n s  t h a t  t h e  Board r eaches  w i t h  r e s p e c t  t o  t h e  o th2r  
c r i t e r i a .  

The r a t i o n a l e  f o r  g r a n t i n g  one a r e a s o n a b l e  p e r i o d  of 
t ime w i t h i n  which t o  appea l  an a d v e r s e  c i t i z e n s h i p  
d e t e r m i n a t i o n  is  p ragmat i c  and f a i r .  I t  a l l o w s  one s u f f i c i e n t  
t ime t o  p r e p a r e  a  c a s e  showing t h a t  t h e  Depar tment ' s  d e c i s i o n  
gas wrong a s  a ma t t e r  of law o r  f a c t ,  and makes a l lowance  f o r  
t h e  i n t e r v e n t i o n  of un fo reseen  c i r c u m s t a n c e s  ~ e y o n d  a  p e r s o n ' s  
c o n t r o l  t h a t  might p reven t  h i m  from a c t i n g  promptly.  A t  t h e  
same time t h e  r u l e  p e n a l i z e s  e x c e s s i v e  d e l a y .  For d e l a y  may , 
be p r e j u d i c i a l  t o  t h e  r i g h t s  of t h e  oppos ing  p a r t y ;  passage  of 
an a p p r e c i a b l e  p e r i o d  of t ime b e f o r e  rnoving f o r  review 



inevitably obsc~res tne events surrounding performance of the 
expatriative act. 

A 
Steuart, 
cons t rclc 

.pplication of the criteria set forth in Ashford v. 
supra, "yields little room for judicial 

tion," appellant stated in his brief. "While the 
ludicial interest in finality is ponderous," the brief 
continued, "allowing its operation to invalidate Mr. K ' s 
dppeal would be truly unjust," noting that courts have 
permitted appeals originally considersd untimely, in an effort 
to recognize the equally important interests in fairness. As 
appellant's delay is the product of error on the part of the 
Department of State and appellant's personal circumstances, 
application of the doctrine of fairness and equity should, it 
is argued, permit the Board to resolve the threshold issue of 
lurisdiction and entertain the appeal. 

To justify his delay appellant relies mainly on what he 
erms a fact, namely, that the Embassy's letter of July 8, 
3 6 8  transmitting a copy of the approved CLN did not enclose 
nformation about the right to take an appeal to this Board. 
ot only did the sole communication the Embassy sent him after 
is renunciation not inform him of the right of appeal, he 
eceived no information about an appeal from the Embassy at 
ny other time. Allegedly, he spoke to friends in Peru and 
he United States aoout the loss of his citizenship who told 
im that he had lost his citizenship, and (impliedly) that was 
that. 

Thus, appellant Mas unaware until 1987 (when he first 
onsulted legal counsel) that he might have the right to 
ppeal from the Department of State's nolding that he 
xpatriated himself. Through counsel he argues that the 
point of discovery standard" is more properly applicable to 
ppellant's case than the blind, inflexible standard" applied 

by the Department. 

With respect to the issue of prejudice to the 
Department of State, appellant argues in his brief that "This 
concern is of marginal relevance under the facts...." This is 
so, he maintains, "because he /Zppellanf;/ is not relying on 
documentation now undiscoverabre to plead nis case." 
Therefore "no valid claims of prejudice persist." . 

We first address the reasons appellant gives for not 
seeking review of the ~epartment's adverse decision until 
twenty years after it #as made. 

It appears that in July 1968 ghen the Embassy sent 
appellant a copy of the CLN only the certificate was enclosed 
n the letter. Evidently no information about tne right to 
ake an appeal to this Board was then sent to appellant, as 
rescribed by the Department's guidelines. However, twenty 



y e a r s  l a t 2 F  can one be t3asonaoly  s a r e  t h a t  appea l  i n f o r m a t i o n  
das  no t  e n c l o s e d ,  a l t hough  not c i t e d  a s  being e n c l o s e d ?  Can 
one be r3asonably  s u r ?  t h a t  no supplementa l  1 2 t t e r  &as  s e n t  t o  
a p p e l l a n t  w h i c h  enc losed  appea l  i n f o r m a t i o n ?  Passage of s o  
m u c h  t ime  f o r e c l o s e s  any p o s s i b i l i t y  of o b t a i n i n g  d e f i n i t i v e  
answers  t o  t h o s e  p e r t i n e n t  q u e s t i o n s .  

Assume, f o r  purposes  of a n a l y s i s ,  however, a p p e l l a n t ' s  
r e c o l l e c t i o n  t h a t  he r ece ived  no i n f o r m a t i o n  about  t a k i n g  an 
appea l  i s  c o r r s c t .  What a r e  t h e  i m p l i c a t i o n s  of s u c h  a  f a c t ?  
F a i l u r e ,  i f  f a i l u r e  t n e r e  was on t h e  p a r t  of t h e  Embassy t o  
send a p p e l l a n t  n o t i c e  of how he might t a k e  an a p p e a l ,  does  n o t  
i n  i t s e l f  excuse a d e l a y  of t ~ e n t y  y e a r s .  The Depa r tmen t ' s  
g u i d e l i n e s  d i d  no t  have t n e  f o r c e  of law; f a i l u r e  t o  comply 
w i t h  t h e n  was not  a  b reach  of a  l e g a l  d u t y .  T h e  c r i t i c a l  
q u e s t i o n  is   hat r e s p o n s i b i l i t y  d i d  a p p e l l a n t  have i n  t h e  
c i r c u m s t a n c e s .  He seems t o  a rgue  t h a t  mere f a i l u r e  of t h e  
Embassy t o  send h i m  appea l  i n f o r ~ n a t i o n  a b s o l v e s  h i m  from any 
r e s p o n s i b i l i t y  t o  a c t  b e f o r e  h e  d i d  s o .  T h i s  is a  p r o p o s i t i o n  
t h a t  we canno t  a c c e p t .  Appe l l an t  knew one v i t a l  f a c t :  t h a t  
he had e x p a t r i a t e d  h i m s e l f .  Such i n f o r m a t i o n  s h o u l d  have been 
s u f f i c i e n t ,  i f  h e  had t h e  w i l l  t o  a c t  on i t ,  t o  l e a d  h i m  t o  
t h e  knowledge t h a t  an a p p e l l a t e  p r o c e d u r e  was a v a i l a b l e  t o  
h i m .  I t  i s  s e t t l e d  t h a t :  "/RjTnowledge of f a c t s  p u t t i n g  a  
pe r son  of o r d i n a r y  prudence  i n q u i r y  is  t h e  e q u i v a l e n t  of 
a c t u a l  knowledge and i f  one has  s u f f i c i e n t  i n f o r m a t i o n  t o  l e a d  
him t o  a  f a c t ,  he is  deemed t o  be c o n v e r s a n t  t h e r e w i t h  and 
l a c h e s  is  c h a r g e a b l e  t o  h i m  i f  h e  f a i l s  t o  use  t h e  f a c t s  
p u t t i n g  h i m  on n o t i c e .  McDonald v. Robe r t son ,  104 F.2d 945, 
948  ( 6 t h  C i r .  1 3 3 9 ) .  See a l s o  U.S. v .  She lby  I r o n  Co., 273 
U.S. 571 ( 1 9 2 6 ) ;  N e t t l e s  v .  ~ h i l d s , 1 0 0  F.2d 9 5 2  ( 4 t h  C i r .  
1 9 3 9 ) .  There  is no th ing  of recora t o  show t h a t  a p p e l l a n t  made 
any e f f o r t  t o  c o n t e s t  t h e  Depa r tmen t ' s  d e c i s i o n  u n t i l  around 
1987 when he r e t a i n e d  l e g a l  c o u n s e l .  Indeed ,  a t  t h e  h e a r i n g  
i n  response  t o  a  q u e s t i o n  from t h e  Board,  a p p e l l a n t  conceded 
t h a t  he had no t  looked i n t o  t h e  p o s s i b i l i t y  of c h a l l e n g i n g  t h e  
Depar tment ' s  d e c i s i o n .  1 4 /  And he d i d  no t  v i s i t  t h e  Embassy 
a f t e r  he renounced h i s  c i t i z e n s h i p .  The means of a s c e r t a i n i n g  
what r e c o u r s e  he had were r e a d i l y  a t  hand: a  s p e c i f i c  i n q u i r y  
a t  t h e  Embassy i n  1968 would have d i s c l o s e d  t h a t  i n  May 1967 
t h e  Supreme Cour t  had r ende red  i t s  landmark d e c i s i o n  i n  
Afroyim v. R u s k ,  387  U.S. 253  ( 1 9 6 7 ) .  I n q u i r y  would have 
f u r t h e r  d i s c l o s e d  t h a t  a s  a  consequence of Afroyim t h e  
Department informed a l l  d i p l o m a t i c  and c o n s u l a r  p o s t s  t h a t :  

T h e  l e g a l  q u e s t i o n s  c o n c e r n i n g  t h e  
a p p l i c a b i l i t y  of t h e  Afroyim d e c i s i o n  



t o  o t h e r  subsec t ions  of Sec t ion  3 4 9 ( a )  
and o t h s r  ?revisions of the  1 9 5 2  and 
1940 Acts  a r e  br ing  cons idered  d n d  
w i l l  b2 t h s  s u b j e c t  of f u r t h e r  i n -  
s t r u c t i o n s .  I n d i v i d u a l s  wno i n q u i r e  
regarding  l o s s  of  n a t i o n a l i t y  on t h e s e  
o t h e r  grounds should be a d v i s e d  t h a t  
the  ma t t e r  i s  under c o n s i d e r a t i o n .  1 5 /  - 

Had he i n q u i r e d  i n  1968 he would h a v e  been a ~ l e  t o  
reserve  h i s  l e g a l  t i g h t s  pending r 2 s o l u t i o n  of  t h e  
Department 's  c o n s i d e r a t i o n  of the  i m p l i c a t i o n s  of Afroyim f o r  
l o s s  of n a t i o n a l i t y  d e c i s i o n s  under o the r  s e c t i o n s  of the  
Act. An i n q u i r y  i n ,  s a y ,  1969 o r  the  e a r l y  1 9 7 0 ' s  would have 
d i sc losed  t h a t  t h e  At torney General had made a  r u l i n g  t h a t  i n  
l o s s  of n a t i o n a l i t y  proceedings  t h e  a d m i n i s t r a t i v e  a u t h o r i t i e s  
should be guided oy  t h e  p recep t  t h a t  Afroyim s tood  f o r  t h e  
p r o p o s i t i o n  t h a t  one who had e x p a t r i a t e d  himself m i g h t  r a i s e  
the i s s u e  of h i s  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  1 6 /  That 
i n s t r u c t i o n  informed p o s t s  t h a t  one l i k e  a p p e l l a n t  m i g h t  move 
f o r  r e c o n s i d e r a t i o n  of the  Department 's  d e c i s i o n  by f i l i n g  an 
a p p r o p r i a t e  form. " I t  is not  cons idered  f e a s i b l e , "  t h e  
i n s t r u c t i o n  s t a t e d ,  " t o  g i v e  i n d i v i d u a l  n o t i c e  t o  eacn person 
who is recorded a t  each p o s t  a s  t h e  s u b j e c t  of a  p r i o r  
de te rmina t ion  of l o s s  of n a t i o n a l i t y .  I n  view of the  enormous 
number of c a s e s  t h a t  a r e  involved,  t h e  only  p r a c t i c a l  means of 
informing t h e  p o t e n t i a l  c i t i z e n s h i p  c l a i m a n t s  is through 
ex tens ive  p u b l i c  n o t i c e . "  

Each pos t  was d i r e c t e d  t o  g ive  " t h e  most e x t e n s i v e  
p u b l i c i t y "  t o  t h e  i n s t r u c t i o n s  i n  newspapers o r  o t h e r  mass 
media. The subs tance  of t h e  p u b l i c  s t a t ement  t o  be made read 
a s  fo l lows:  'A r e c e n t  S ta tement  of I n t e r p r e t a t i o n  of t h e  
Attorney General  of t h e  United S t a t e s  may r e s u l t  i n  t n e  
r e v e r s a l  of many p r e v i o u s  d e t e r m i n a t i o n s  of l o s s  of United 
S t a t e s  c i t i z e n s h i p .  Any person dho was t h e  s u b j e c t  of s u c h  a  
de te rmina t ion  o r  any person who may have a  c l a i m  t o  United 
S t a t e s  c i t i z e n s h i p  through s u c h  person should communicate ~ i t h  
t h i s  o f f i c e . "  

Appel lant  has mentioned nothing about  r ead ing  of  t h e  
p r e s s  n o t i c e  t h a t  t h e  ~ m b a s s y  a t  Lima p resumpt ive ly  i s s u e d  i n  
the  s p r i n g  of 1 9 6 9 ,  but  i t  is  i n t e r e s t i n g  t o  no te  t h a t  a t  t h e  
hearing he s t a t e d  t h a t  about  a  year  a f t e r .  he made h i s  
r enunc ia t ion  somebody mentioned t h a t  t h e  Supreme Court had 
decided a  c a s e  which he understood was s i m i l a r  t o  h i s .  - 17,' He 

15/ C i r c u l a r  Airgram, CA-9211, June 1, 1968. - 
1 6 /  C i r c u l a r  Airgram, CA-2855, May 16 ,  1969. - 
1 7 /  TR 51. - 



d i d  no th ing  a s  d consequence of being t o l d  about  t h a t  cdse  
( a p p a r e n t l y  Afroyim v.  R u s k ) .  Fie o e l i 3 v e d  he nad a l r t d d y  l o s t  
h i s  c i t i z e n s h i p  and t h a r e  das  no th ing  he could  do. H2 
a l l e g e d l y  d i d  no t  unders tand  t h a t  t h e  p e t i t i o n e r  i n  t h e  c a s ?  
about  which he was t o l d  a l s o  had p r e v i o u s l y  Seen neld by t h ?  
Department of S t a t e  t o  have e x p a t r i a t e d  h i m s e l f .  

In  s h o r t ,  we a r e  of t h e  v i e d  t h a t  a p p e l l a n t  had cause  
t o  i n q u i r e  much e a r l i e r  than  he d i d  abou t  p o s s i b l e  r3cour se  
from t h e  Depar tment ' s  d e c i s i o n .  To countenance  h i s  argument 
t h a t  because  he was no t  informed of t h e  r i g h t  of a p p e a l  ( v h e r ?  
t h e r e  was no l e g a l  du ty  t o  inform h i m )  he was j u s t i f i e d  i n  
rzmaining p a s s i v e  s o  long would be c o n t r a r y  t o  p u b l i c  p o l i c y ,  
f o r  i t  would s a n c t i o n  a l lowing  an a p p s a l  no m a t t e r  hog hoary 
and no m a t t e r  how l i t t l e  d i l i g e n c e  t h e  a c t o r  showed i n  t r y i n g  
t o  seek  review of a  d e c i s i o n  he o e l i e v e d  u n f a i r  o r  
un reasonab le .  

We canno t  a c c e p t  a p p e l l a n t ' s  c o n t e n t i o n  t h a t  t h e  d e l a y  
i s  not  p r e j u d i c i a l  t o  t h e  Department of S t a t e .  True,  he is  
n o t ,  a s  he p o i n t s  o u t ,  r e l y i n g  on "documenta t ion  now 
u n d i s c o v e r a b l e n  t o  p l e a d  h i s  c a s e .  However, he a l l e g e s  t h a t  
t h e  c o n s u l a r  o f f i c e r  who handled h i s  c a s e  gave h i m  e r r o n e o u s  
i n f o r m a t i o n ,  t h u s  l e a d i n g  h i m  t o  renounce .  F u r t h e r ,  he a r g u e s  
t h a t  h e  l acked  t h e  r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  h i s  
c i t i z e n s h i p .  under  t h e  d e c i s i o n  of t h e  Supreme Court  i n  Vance 
v. T e r r a z a s ,  4 4 4  U.S. 2 5 2  (1980)  t h e  government b e a r s  t h e  
o v e r a l l  burden of proof  t h a t  a  v a l i d  e x p a t r i a t i v e  a c t  was done 
and done v o l u n t a r i l y  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  
c i t i z e n s h i p .  Here t h e  Department o b v i o u s l y  would be 
handicapped t o  unde r t ake  i t s  burden of  proof  p r e c i s e l y  because  
a p p e l l a n t  has  a l l owed  s o  much time t o  e l a p s e .  i4e do no t  know 
what a c t u a l l y  t r a n s p i r e d  d u r i n g  t h e  s e v e r d l  v is i t s  a p p e l l a n t  
made t o  t h e  Embassy i n  t h e  s p r i n g  and summer of 1968. The 
c o n s u l a r  o f f i c e r  i nvo lved  canno t  be l o c a t e d  t o  t e s t i f y .  A l l  
we have by way of contemporary e v i d e n c e  is t h e  b r i e f  r e p o r t  
t h e  Embassy s e n t  t h e  Department a f t e r  a p p e l l a n t  renounced. 
The o b s e r v a t i o n  of t h e  c o u r t  i n  Maldonado-Sanchez v. S h u l t z ,  
7 0 6  F.Supp. 54, 57  ( D . D . C .  1989)  is  a p p o s i t e :  

T h e  Cour t  a g r e e s  w i t h  d z f e n d a n t ' s  [ t h e  
Department of S t a t e ]  argument  t h a t  t o  
a l l o w  p l a i n t i f f  t o  c h a l l e n g e  h i s  
r e n u n c i a t i o n  some twenty  y e a r s  a f t e r  
t h e  f a c t  is c o n t r a r y  t o  p u b l i c  p o l i c y .  
I t  p l a c e s  a t remendous burden  on t h e  
government t o  produce  w i t n e s s e s  y e a r s  
a f t e r  t h e  r e l e v a n t  e v e n t s  and t o  p re -  
s e r v e  documenta t ion  i n d e f i n i t e l y .  
Moreover, a  r e a s o n a b l e  s t a t u t e  of 
l i m i t a t i o n s  p e r i o d  s e r v e s  t h e  impor- 
t a n t  f u n c t i o n  of mandat ing a  r e v i e ~  
of t h e  i s s u a n c e  of t h e  CLN when t h e  



relevant events are fresh in the 
minds of the participants. 

Furkhermore, because the original transaction has 
become obscure by time, 'he Board would find it difficult to 
render a just decision. It cannot be said that there was 
anything like reasonable diligence on the part of appellant. 
Had he moved sooner, as plainly he had reason to do, there 
might be more evidence to permit us to make a fair 
determinaf ion. 

Twenty years is an extraordinarily long period of time 
for one to wait to assert a right to citizenship. Appellant 
has not demonstrated any ex3raordinary circumstances which 
would jus5ify our holding khat he sought review of his case 
within a reasonable time after he received notice that the 
Department had made ibs adverse decision. Since it  would be 
prejudicial 50 the Department of State to allow the appeal, we 
must give 5he interest in finality great weight. 

Balancing the principal elemenks which the courks hold 
must be taken in20 account in determining whekiher an appeal 
has been filed wikhin a reasonable time after ?he making of 
khe decision, we conclude 5ha5 !ihe delay in taking this appeal 
was excessive. The appeal is time-barred. 

Since the appeal is time-barred, the Board is without 
jurisdiction to consider and decide it. Accordingly the 
appeal is dismissed. 

Given our disposition of the case, we do not reach the 
substantive issues presented. 

Alan G. James, Chairman 

Warren E. Hewitt, Member 

~redercck Smith, Jr . , Member 
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