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9EPAilTMENT OF STATE 

BOARD OF A P P E L L A T E  R E V I E W  
DECISION NO. 90-13 

I N  THE MATTER OF: T G 

T h i s  c a s e  i s  b e f o r e  t h e  Board of A p p e l l a t e  R e v i e w  on t h e  
appea l  of T G from an a d m i n i s t r a t i v e  
d e t e r m i n a t i o n  of t h e  Department of S t a t e  t h a t  s h e  e x p a t r i a t e d  
h e r s e l f  on J u l y  9 ,  1 9 8 4  under t h e  p r o v i s i o n s  of s e c t i o n  
3 4 9 ( a ) ( 2 )  of t h e  Immigra t ion  and N a t i o n a l i t y  A c t  by making a 
formal  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico. 1/ 

A f t e r  t h e  appea l  was en tered ,  t h e  Department made a 
f u r t h e r  review of t h e  c a s e  and informed t h e  Board t h a t  i t  c o u l d  
not  c a r r y  i t s  burden of p rov ing  t h a t  a p p e l l a n t  i n t ended  t o  
r e l i n q u i s h  her  U n i t e d  S t a t e s  n a t i o n a l i t y  w h e n  s h e  made a f o r m a l  
d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico. Accord ingly ,  t h e  
Department r e q u e s t e d  t h a t  t h e  Board remand t h e  c a s e  so t h a t  t h e  
c e r t i f i c a t e  of loss of a p p e l l a n t ' s  n a t i o n a l i t y  might be 
vaca ted .  We remand t h e  c a s e  f o r  f u r t h e r  p r o c e e d i n g s .  

- 

- 1/ S e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 
U.S .C.  1 4 8 1 ( a ) ( l ) ,  reads a s  f o l l o w s :  

Sec. 3 4 9 .  ( a )  From and a f t e r  t h e  e f f e c t i v e  
date of t h i s  A c t  a p e r s o n  who is a n a t i o n a l  
of the  Uni ted  s t a t e s  w h e t h e r  by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  
by v o l u n t a r i l y  pe r fo rming  any of t h e  fo l low-  
i n g  a c t s  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  
Uni ted  S t a t e s  n a t i o n a l i t y  - 

. . .  
( 2 )  t a k i n g  an  o a t h  o r  making 

an a f f i r m a t i o n  o r  o t h e r  fo rma l  
d e c l a r a t i o n  of a l l e g i a n c e  t o  a f o r e i g n  
s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  
t h e r e o f  a f t e r  hav ing  a t t a i n e d  
t h e  age  of e i g h t e e n  y e a r s :  ... 
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I 

A n  o f f i c e r  of t h e  United S t a t e s  C o n s u l a t e  Genera l  a t  
Monterrey execu ted  a c e r t i f i c a t e  of loss of n a t i o n a l i t y  i n  t h e  
name of  T G on J a n u a r y  31, 1989, i n  compl iance  
w i t h  t h e  s t a t u t e .  2 /  There in  h e  c e r t i f i e d  t h a t  s h e  a c q u i r e d  
u n i t e d  S t a t e s  n a t i o n a l i t y  by v i r t u e  of her  b i r t h  a t  Laredo,  
Texas on February  2 1 ,  1 9 6 6 ;  t h a t  she a l s o  a c q u i r e d  t h e  
n a t i o n a l i t y  of Mexico by v i r t u e  of her  b i r t h  of Mexican c i t i z e n  
p a r e n t s ;  t h a t  s h e  r e s i d e d  i n  t h e  U n i t e d  S t a t e s  f o r  one month 
a f t e r  her  b i r t h  ( s h e  has  r e s i d e d  i n  Mexico since March 1 9 6 6 ) ;  
t h a t  s h e  made a formal  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico on 
J u l y  9 ,  1984 and a c q u i r e d  a c e r t i f i c a t e  of Mexican c i t i z e n s h i p  
on t h e  same day,  t h e r e b y  e x p a t r i a t i n g  h e r s e l f  u n d e r  t h e  
p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 2 )  of t h e  Immigra t ion  and 
N a t i o n a l i t y  A c t .  

The  Department of S t a t e  approved t h e  c e r t i f i c a t e  on J u n e  
1 5 ,  1989, a p p r o v a l  c o n s t i t u t i n g  an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
of l o s s  of n a t i o n a l i t y  from w h i c h  an a p p e a l  may be t aken  t o  
t h i s  Board. An appea l  was e n t e r e d  i n  December 1989. 

I T  

T h e  Deputy A s s i s t a n t  S e c r e t a r y  of S t a t e  f o r  Consular  
A f f a i r s  ( P a s s p o r t  S e r v i c e s )  on J u n e  18 ,  1990 s u b m i t t e d  t h e  

- 2 /  S e c t i o n  358 of t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 
U.S.C. 1501 ,  p r o v i d e s  t h a t :  

Sec.  358: Whenever a d i p l o m a t i c  or  c o n s u l a r  
o f f i c e r  of t h e  Uni ted  S t a t e s  h a s  r eason  t o  
b e l i e v e  t h a t  a p e r s o n  w h i l e  i n  a f o r e i g n  s t a t e  
h a a l o s t  h i s  Un i t ed  S t a t e s  n a t i o n a l i t y  under  
any ' -p rov i s ion  of c h a p t e r  3 of t h i s  t i t l e ,  o r  
under a n y ' p r o v i s i o n  of c h a p t e r  I V  of  t h e  
Nat iona l i ty  A c t  of 1 9 4 0 ,  a s  amended, h e  s h a l l  
c e r t i f y ' t h e  f a c t s  upon w h i c h  s u c h  b e l i e f  i s  
based t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  
under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  
of S t a t e .  I f  t h e  r e p o r t  of t h e  d i p l o m a t i c  o r  
c o n s u l a r  o f f i c e r  i s  approved by t h e  S e c r e t a r y  
of S t a t e ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded t o  t h e  A t t o r n e y  G e n e r a l ,  f o r  h i s  
i n f o r m a t i o n ,  and t h e  d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e  i n  w h i c h  t h e  r e p o r t  was made s h a l l  be 
d i r e c t e d  t o  fo rward  a copy of t h e  c e r t i f i c a t e  
t o  t h e  p e r s o n  t o  whom i t  r e l a t e s .  
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record upon which the Department based its decision that 
appellant expatriated herself and a memorandum in which the 
Department stated: 

After careful review, the Department has 
concluded that there is insufficient 
evidence to sustain its burden of proving 
that appellant intended to relinquish 
her U.S. citizenship at the time she 
formally declared allegiance to Mexico 
and obtained a Certificate of Mexican 
Nationality. It is therefore requested 
that the case be remanded to permit the 
Certificate of Loss of Nationality to be 
vacated. - 3/  

following considerations: 
The Department bases its request for remand on the 

A 'uniform evidentiary standard within 
the Department' was recently promulgated 
to simplify and make more uniform the 
judgment of intention in determining 
possible loss of citizenship where a U.S. 
citizen has performed certain potentially 
expatriating statutory acts. The new 
standard presumes intention to retain 
citizenship when a U.S. citizen obtains 
naturalization in, declares allegiance 
to, or accepts a non-policy level 
position in, another state. In those 
circumstance, the presumption is con- 
sidered inapplicable only: 

- 3/ The'government bears the burden of proving by a 
preponderance of the evidence that a United States citizen who 
performed a statutory expatriative act did so with the 
intention of relinquishing citizenship. Vance v. Terrazas. 444 
U.S. 252, 261 (1980); section 349(a)(2), Immigration and 
Nationality Act; 8 U.S.C. 1481(a)(2). There is no dispute that 
appellant performed a valid statutory expatriative act and that 
she did so voluntarily. 
determined is whether she intended to relinquish her United 
States citizenship. 

Therefore the sole issue to be 
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1 -- when . . .  t h e  proven conduc t  
i s  so  i n c o n s i s t e n t  w i t h  o b l i g a -  
t i o n s  t o  t h e  U n i t e d  S t a t e s  a s  
t o  compel t h e  c o n c l u s i o n  t h a t  
t h e  i n t e n t  t o  r e l i n q u i s h  was 
p r e s e n t  (we e n v i s i o n  c a s e s  i n  
t h i s  c a t e g o r y  would be q u i t e  
r a r e  and would i n v o l v e  f a c t  
s i t u a t i o n s  s u b s t a n t i a l l y  be- 
yond pro  forma d i s a v o w a l s  of 
a l l e g i a n c e  t o  t h e  U.S.)', o r  -- 
I - -  when  an  i n d i v i d u a l  ... 
f o r m a l l y  a d v i s e s  t h e  c o n s u l a r  
o f f i c e r  i n  w r i t i n g  t h a t  h i s  o r  
her  i n t e n t  was t o  r e l i n q u i s h  
U.S. n a t i o n a l i t y . '  

. . .  
Applying t h i s  e v i d e n t i a r y  s t a n d a r d  
t o  t h e  f a c t s  of t h e  p r e s e n t  a p p e a l ,  
i t  is m a n i f e s t  t h a t  t h e  e v i d e n c e  
w i l l  not  s u s t a i n  a f i n d i n g  t h a t  
MS. G: '  i n t e n d e d  t o  aban- 
don h e r  U.S. c i t i z e n s h i p  when s h e  
o b t a i n e d  a CMN. 

T h e  c l e a r  language  of a p p e l l a n t ' s  
r e n u n c i a t o r y  d e c l a r a t i o n  and t h e  
long  p e r i o d  of he r  r e s i d e n c e  i n  
Mexico w i t h o u t  i d e n t i f y i n g  h e r s e l f  
i n  any way a s  an American c i t i z e n  
c o u l d  s u p p o r t  t h e  judgment t h a t  
M S .  G '  was c o n t e n t  t o  
abandon he r  U . S .  c i t i z e n s h i p  i n  r e -  
turn.for t h e  b e n e f i t s  of o b t a i n i n g  a 
C l M k  B u t  t h a t  e v i d e n c e  is c o n t r a -  
d i c t e d  by a p p e l l a n t ' s  r e l a t i v e  youth  
an& her s t a t e m e n t s  t h a t  s h e  o b t a i n e d  
t h e  CXN on her  f a t h e r ' s  a d v i c e  on ly  
t o  f a c i l i t a t e  he r  Mexican e d u c a t i o n  
and o b t a i n  a Mexican p a s s p o r t  and 
t h a t  s h e  d i d  not  i n t e n d  t o  r e l i n -  
q u i s h  h e r  U . S .  n a t i o n a l i t y  and had 
not  t hough t  t h rough  t h e  consequences  
of h e r  a c t i o n s .  

W h i l e  a p p e l l a n t ' s  a c t i o n s  cou ld  be 
s a i d  t o  imply i n t e n t  t o  abandon, t h e y  
c e r t a i n l y  do not  compel s u c h  a con- 
c l u s i o n .  Nor a r e  t h e y  i n c o n s l s t e n t  
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w i t h  a r e a s o n a b l e  f i n d i n g  t h a t  
Ms. G '  d i d  not  i n t e n d  t o  
g i v e  up h e r  U.S. c i t i z e n s h i p .  I n  
s u c h  e q u i v o c a l  c i r c u m s t a n c e s ,  t h e  
Depar tment  i s  of t h e  v i e w  t h a t  t h e  
new e v i d e n t i a r y  s t a n d a r d  does n o t  
p e r m i t  a f i n d i n g  of l o s s  of c i t i z e n -  
s h i p .  

I 1 1  

Inasmuch a s  t h e  Depa r tmen t  h a s  c o n c l u d e d  t h a t  i t  i s  
u n a b l e  t o  c a r r y  t h e  bu rden  of p r o o f  t h a t  a p p e l l a n t  i n t e n d e d  t o  
r e l i n q u i s h  h e r  U n i t e d  S t a t e s  c i t i z e n s h i p ,  we h e r e b y  remand t h e  
c a s e  t o  t h e  Depar tment  s o  t h a t  t h e  Depar tment  may v a c a t e  t h e  
c e r t i f i c a t e  of l o s s  n a t i o n a l i t y  t h a t  i t  approved  i n  a p p e l l a n t ' s  
name. 4/ - 

A l a n  G .  James, Chairman 

E d w a r d  G .  M i s e y ,  Member 

H o w a r d  M e y e r s ,  Member 

4/ S e c t i o n  7 . 2 ( a )  of T i t l e  2 2 ,  Code of F e d e r a l  R e g u l a t i o n s ,  2 2  
CFR 7 . 2 ( a ) ,  p r o v i d e s  i n  p a r t  t h a t :  

T h e  Board s h a l l  t a k e  any  a c t i o n  
i t  c o n s i d e r s  a p p r o p r i a t e  and 
n e c e s s a r y  t o  t h e  d i s p o s i t i o n  of 
c a s e s  a p p e a l e d  t o  i t .  


