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B O A R D  OF A P P E L L A T E  REVIEW 
Decision No. 90-17 0 
I N  T H E  MATTER OF: L L z 

Mot i on f o r  Rec 0.7 s i de r a t  i 0.7 

T h e  Board of A p p e l l a t e  Review on J a n u a r y  11, 1990 
a f f i r m e d  an a d r n i n i s b r a t i v e  d e t e r m i n a b i o n  of hhe Deparbment of 
S k a t e  t h a t  L L G e x p a t r i a t e d  h e r s e l f  OP A p r i l  
28,  1987 under t h e  p r o v i s i o ? s  of s e c t i o p  3 4 9 ( a ) ( 2 )  of h h e  
Immigra t ion  and N a k i o n a l i t y  A c t ,  8 U.S.C. 1 4 8 1 (  a )  ( 2 ) ,  by 
v o l u n t a r i l y  makipg a f o r m a l  d e c l a r a b i o n  of a l l e g i a n c e  t o  Mexico 
w i t h  t h e  i n t e n t i o n  of r e l i r q u i s h i n g  her  Un i t ed  S t a t e s  
c i t i z e p s h i p .  

M s .  G moves f o r  r e c o r s i d e r a t i o n  of t h e  B o a r d ' s  
dec i s ion .  1/ For t h e  r e a s o n s  g i v e n  below, we g r a n t  t h e  motion 
and r eve r se -our  d e c i s i o p  of J a p u a r y  11, 1990. 

0 
- 1/ 2 2  C F R  7 . 1 0  p r o v i d e s :  

T h e  Board may e ? t e r t ; a i ?  a motion f o r  
r e c o n s i d e r a t i o 3  of a B o a r d ' s  d e c i s i o v ,  
i f  f i l e d  by e i b h e r  p a r h y .  T h e  mobior 
s h a l l  s t a t e  w i t h  p a r t i c u l a r i t y  t h e  
g roupds  f o r  t h e  m o t i o r ,  i n c l u d i p g  a2y 
f a c t s  or p o i r k s  of law w h i c h  h h e  f i l i n g  
p a r t y  c l a i m s  t h e  Board has  o v e r l o o k e d  
or misapprehended ,  apd s h a l l  be f i l e d  
w i t h i ?  30 d a y s  from t h e  d a t e  of 
r e c e i p t  of a copy of t h e  d e c i s i o n  of 
b h e  Board by t h e  p a r t y  f i l i y g  t h e  
mo t iop .  O r a l  a rgumer t  o r  h h e  m o t i o r  
s h a l l  n o r  -be  p e r m i t t e d .  However, t h e  
p a r k y  i n  o p p o s i t i o p  t o  t h e  motio,? 
will be g i v e ?  o p p o r t u r i t y  t o  f i l e  a 
memorandum i n  o p p o s i t i o p  t o  t h e  mot io?  
w i t h i 3  30 d a y s  of t h e  dahe  t h e  Board 
f o r w a r d s  a copy of t h e  motion t o  t h e  
p a r t y  i,? o p p o s i t i o ? .  I f  t h e  motior t o  
r e c o r s i d e r  is g r a p h e d ,  t h e  Board 
s h a l l  review t h e  r e c o r d ,  a r d ,  upor 
s u c h  f u r  h h e r  r e c o n s i d e  r a t  i o? , s h a l l  
a f f i r m ,  mod i fy ,  or r e v e r s e  t h e  
o r i g i n a l  d e c i s i o n  of t h e  Board i n  t h e  
c a s e .  
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I 

T h e  Board t r a n s m i t b e d  a ropy  of i t s  d e c i s i o r  on t h e  h h e  
a p p e a l  t a k e n  by L L G t o  h h e  C o n s u l a t e  G e n e r a l  
a t  Monter rey  on JaDuary 1 2 ,  1990,  cequesk ing  t h a t  t h e  c o n s u l a t e  
fo rward  i t  t o  h e r .  She acknowledged r ece ip t .  of a copy of b h e  
o p i n i o n  on J a n u a r y  3 0 ,  1990.  

T h e r e a f t e r ,  on J u l y  1 2 ,  1990 t h e  Board d e c i d e d  k h e  
c i b i z e n s h i p  a p p e a l  of her  s i s t e r ,  T G . T h e  
Board remanded T ' s  c a s e  b o  t h e  Departmenh ( a t  t h e  
D e p a r t m e n t ' s  r e q u e s t )  s o  b h a t  h h e  c e r t i f i c a t e  of loss  Of 
n a t i o n a l i t y  t h a b  was approved I? T ' s  3ame mighb be 
vacated. I n  r e q u e s b i n g  t h a k  T 's c a s e  be remanded, tihe 
Depar tmept s t a k e d :  

T h e  e v i d e r h i a r y  s b a n d a r d  t o  w h i c h  b h e  Depar tment  
r e f e r r e d  was a d o p t e d  i n  A p r i l  1990 apd is based  on t h e  p r e m i s e  
t h a t  American c i t i z e n s  i n t e ? d  t o  r e t a i . ?  U p i t e d  S t a t e s  
c i t i z e n s h i p  whep t h e y  pe r fo rm c e r t a i n  s t a t u t o r y  e x p a t r i a t i v e  
a c t s ,  among t h e m  s u b s c r i b i n g  t o  a r o u t i r e  d e c l a r a t i o n  of 
a l l e g i a n c e  t o  a f o r e i g n  s k a h e .  - 2 /  

case of T G - I  . t o  h h e  Deparbment ,  b h e  Chairman 
wro te  t o  L G on August  1 6 ,  1990.  Afber c a l l i n g  
a t t e n t i o n  t o  khe  Board ' s  decision i?  I ' s  c a s e  and t h e  
Deparkmert t ' s  o b s e r v a b i o ?  c o w e r p i n g  h e r  own case ( see  above )  , 
b h e  Chairman ca l l ed  L ' s  a t t e n t i o n  t o  2 2  CFR 7 . 1 0  ( n o t e  1 
supra )  which provides t h a t  e i t h e r  p a r t y  ho a l o s s  of 
n a b r o n a l i t y  p r o c e e d i p g  may move f o r  r e c o n s i d e r a t i o n  

Fol lowi , tg  issuance of t h e  B o a r d ' s  d e c i s i o n  remanding tb .e  

- 
r 

' , /  

2/ See "Advice  abouh P o s s i b l e  Loss of U.S. C i t i z e n s h i p  and // - 
D u a l  N a t i o n a l i t y , "  l e a f l e t  r e l e a s e d  t o  t h e  p u b l i c  on September  ' 
2 1 ,  1990 ,  by b h e  D e p a r t m e p t ' s  Bureau of C o n s u l a r  A f f a i r s .  1 

%.- 

T h e  Deparbmenh i s  P O ~  u n m i r d f u l  of 

Dec.Bd.Ap.R. , J a n u a r y  11, 1990 , 
where t h e  Board a f f i r m e d  k h e  
Deparbmept ' s  d e t e r m i n a t i o n  of l o s s  
of c i t i z e n s h i p  i n  v e r y  s i m i l a r  
c i r c u m s t a n c e s .  T h e  Department  
copsiders  b h a b  t h e  e v i d e n t i a r y  
s t a n d a r d  now i p  e f f e c t  r e q u i r e s  a 
d i f f e r e r i t  c o n c l u s i o n  i n  t h i s  c a s e .  
Xhe the r  t h e  r e s u l t  i n  t h e  case of 
L L G s h o u l d  and  
c o u l d  be r e v e r s e d  can o n l y  be 
d e t e r m i n e d  i f  s h e  were t o  seek t o  
reopen  t h e  dec i s ion  of t h e  Board.  

Mabker of L L G I 
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of a B o a r d  d e c i s i o ? .  P e r h a p s  , a f t e r  t h e  Board r e p d e r e d  i b s  
d e c i s i o n  on h e r  a p p e a l ,  k h e  C h a i r m a ?  w r o t e ,  she d i d  n o t  r e a l i z e  
she m i g h t  move f o r  r e c o n s i d e r a t i o n .  T h e  Chai rmar ,  p r o v i d e d  
g u i d a D c e  03 how t o  f i l e  a motioP f o r  reconsiderakio3. 

M e a n w h i l e ,  o? August? 1, 1 9 9 0 ,  L G had 
i d r i b t e n  a l e b t e r  t o  t h e  D e p a r t m e n t  of S t a t e  ( n o t  t o  t h e  B o a r d  
of Appel la te  R e v i e w )  w h i c h  r e a d  a s  f o l l o w s :  

Due  t o  t h e  c h a n g e  i n  p o l i c y  t h a t .  r e s u l t e d  
i p  a new e v i d e n t i a r y  s t a 3 d a r d  on cases i r -  
v o l v i n g  l o s s  of U.S. c i k i z e p s h i p  of w h i c h  I 
was i 3 f o r m e d  by h h e  U.S. C o n s u l a l z e  G e p e r a l  
a t  O h i s  c i t y  / E o n t e r r e g ,  I h e r e b y  seek t o  
r e o p e ?  t h e  Board's d e c i s i o ?  a n d  r e q u e s t  
a d m i 2 i s b c a t i v e  r e c o p s i d e r a h i o n  or, t h e  
D e p a r t m e n t ' s  d e t e r m i n a t i o n  of loss of 
c i t i z e n s h i p  w h i c h  was a f f i r m e d  by t h e  B o a r d  
of Appel labe Review on J a n u a r y  11, 1 9 9 0 .  

On a memorandum sent by t h e  D e p a r t m e n t  of 
S t a t e  ho t h e  Board of Appellabe Review 03 
k h e  s u b j e c b  of my s i s t e r ' s  C i t i z e n s h i p  
A p p e a l  i t  is s t a t e d  t h a h  t h e  D e p a r t m e n t  
c o n s i d e r s  h h a t  k h i s  Pew e v i d e n b i a r y  
s t a n d a r d  r e q u i r e s  a d i f f e r e n t  c o n c l u s i o n  
i n  my own case and  t h a t  b h e  r e s u l t  s h o u l d  
and could be  r e v e r s e d ,  w h i c h  i s  w h a t  I am 
r e q u e s t i n g .  

I w o u l d  l i k e  t o  hake t h i s  chapce t o  r e m i n d  
y o u  w h a t  I a l w a y s  s t a k e d  w h i l e  a p p e a l i p g :  
k h a t  e v e ?  I ' ve  g o t  a C e r t i f i c a k e  of M e x i c a n  
N a t i o n a l i t y  ( C M N ) ,  I D e v e r  i n h e r \ d e d  k o  
r e l i r t q u i s h  my U.S. C i t i z e n s h i p  and  I was 
j u s t  d o i n g  w h a t  I was t o l d  t o  by my f a t h e r .  

w r o t e  bo t h e  Board 
t o  s t a t e  t h a b  s h e  had j u s t  r e c e i v e d  t h e  C h a i r m a n ' s  A u g u s t  1 6 0 h  
l e t h e r .  She p r o f e s s e ' d ' t o  be u p c e r t a i n  about w h a t  s h e  s h o u l d  d o  
t o  sbate  a case f o r  r e c o n s i d e r a t i o ? ,  and  s i m p l y  n o t e d  t o  h h e  
B o a r d  ' a l l  I h a v e  d o n e "  about  l o s s  of  h e r  c i b i z e p s h i p  si??ce 
September 1987 .  
s e n h  d u r i n g  this two y e a r s  s ipce my f i r s t  l e t t e r  t o  y o u ;  t h e r e  
is p o b h i n g  else I car\ s a y  or more  e v i d e n c e  f r o m  b u t  w h a t  I h a v e  
a l r e a d y  p r e s e n b e d  t o  you ."  

On October 1, 1 9 9 0 ,  L G 

S h e  e r r l o s e d  c o p i e s  of a l l  b h e  l e k t e r s  " I ' v e  

T h e  B o a r d  f o r w a r d e d  L G ' s u b m i s s i o D s  t o  
b h e  D e p a r t m e n t  on November 8 ,  1 9 9 0 ,  a d v i s i n g  h h a t i  i f  h h e  
DepartmePt w i s h e d  t o  f i l e  a memorapdurn i p  o p p o s i t i o n  ho L 
mobion  f o r  r e c o n s i d e r a t i o ? ,  i t  s h o u l d  do s o  w i h h i p  b h e  time 
p r e s c r i b e d  by 2 2  CFR 7 . 1 0 .  (Note 1 s u p r a ) .  

' s  
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T h e  Depar tmer t  s u b m i t t e d  t h a  f o l l o w i ? y  msmora?dum, daked 
December 1 2 ,  1 9 9 0 :  

The Departmept! is  opposed t o  
Ms. G motiop f o r  recop-  
s i d e r a t i o n  of l o s s  of c i t i z e n s h i p .  
I n  acco rdance  w i t h  2 2  C F R  7 . 1 0 ,  
MS. G had u n t i l  
Feb rua ry  11, 1990 t o  f i l e  her mobio,? 
f o r  r e c o n s i d e r a t i o ? .  2 /  T h e  t ime 
has  lo?g  since p a s t  /?sic7 t o  make 
he r  r equesb  v i a b l e .  - -  

T h e  Departmept  would have no ob- 
j e c t i o n  t o  t h e  Board e p t e r t a i p i p g  
k h e  motiop f o r  r e c o p s i d e r a t i o ?  ir ,  
t h e  event! i t  cap  f i p d  a b a s i s  u p d e r  
it?s r e g u l a t i o n s .  

11 

As an i n i t i a l  m a t t e r ,  we f a c e  t h e  issue of whether  t o  
a l l o w  L G mohion f o r  r e c o n s i d e r a t i o ? ,  f o r  i t  was 
n o t  f i l e d  w i t h i 3  30 d a y s  a f t e r  she r e c e i v e d  a copy of t h e  
B o a r d ' s  d e c i s i o n  on her  c i t i z e 3 s h i p .  See 2 2  CFR 7 .10 .  

Under 2 2  CFR 7 . 1 1 ,  h h e  Board f o r  good c a u s e  show? may i p  
i t s  d i s c r e k i o 3  e n l a r g e  t h e  time p r e s c r i b e d  by  t h e  r e g u l a b i o n s  
f o r  t h e  t a k i n g  of any a c t i o n .  

Ms. G s u g g e s t s  t h a t  she d i d  p o t  f i l e  a motion 
f o r  r e c o p s i d e r a k i o ?  w i t h i n  t h e  time a l lowed  because  s h e  d i d  p o t  
r e a l i z e  U n t i l  a f t e r  e x p i r y  of t h e  time f o r  f i l i p g  t h a t  she had 
s u c h  r e c o u r s e .  19 i t s e l f  s u c h  a r e a s o p  is h a r d l y  good c a u s e  
f o r  n o t  complyi?g  w i t h  b h e  r e q u i r e m e r t s  of t h e  r e g u l a t i o n s .  
B u t  obher c o n s i d e r a t i o n s  a r e  r e l e v a p t  t o  t h e  q u e s k i o 3  whether  
i t  would be p r o p e r  f o r  t h e  Board t o  e x e r c i s e  i t s  d i s c r e b i o p a r y  
a u t h o r i t y  and a l l o w  t h e  m o t i o r .  Y s .  G , who a t  t h i s  
d a t e  i s  o n l y  21 y e a r s  o l d ,  is p o t  row r e p r e s e 3 t e d  by c o u n s e l ,  
nor was s h e  when t h e  Bbard hea rd  her a p p e a l ;  s h e  a p p e a r s  - p r o  
se. Some a l l o w a 3 c e  may t h e r e f o r e  a p p r o p r i a t e l y  be made f o r  he r  
i g n o r m c e  of t h e  r e g u l a t o r y  r e q u i r e m e n t s  f o r  f i l i n g  a mobio? 
f o r  r e c o n s i d e r a t i o n .  We a r e  impressed  t h a t  she has  show? 
c o ? c e r >  about  l o s s  of her  p a t i o p a l i t y  f rom khe f i r s t ,  apd a c t e d  
p rompt ly  t o  i v q u i r e  about? what she might  d o  t o  r e c o v e r  

- 

- 2/ A p p e l l a p t ,  of c o u r s e ,  had u p t i 1  March 2 ,  1990 ko  f i l e  a 
mot io3 ,  t h a t  i s ,  30 d a y s  a f t e r  her  r e c e i p t  of a copy of t h e  
B o a r d ' s  d e c i s i o ? .  
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by f i f t e e . ?  days .  For age ?oh t o  have bee? an importanb elemept 
i? a s c e r t a i n i n g  her ipbenk, evideDce hhat a p p e l l a n t  
unambiguously w i l l e d  l o s s  of h e r  c i k i z e n s h i p  would have t o  be 
adduced. T h e  evidence was not hhab unambiguous. 

We a l s o  f e e l  t h a t  t h e  Board should have a t t a c h e d  g r e a t e r  
s i g n i f i c a n c e  t o  a p p e l l a p b ' s  f a b h e r ' s  a f f i d a v i t .  I n  bhat 
a f f i d a v i t  her f a t h e r  aver red  t h a t  he counse led  h e r  ho apply f o r  
a CMN and that: h e  h i m s e l f  d id  n o h  know s u c h  an a c t  w h i c h  
e p t a i l e d  making a dec la rah ion  of a l l e g i a n c e  t o  Mexico could 
resu l t i  i n  loss of h i s  d a u g h t e r ' s  c i t i z e n s h i p .  Indeed ,  i t  is 
suggesked i n  t h e  a f f i d a v i t !  ( " s h e  always s a i d  she wanhed t o  l i v e  
i n  h h e  U . S .  a s  soon a s  she could support! h e r s e l f " )  thab  ah t h e  
r e l e v a n t  time loss of her Unitied S t a h e s  c i b i z e n s h i p  was f a r  
from a p p e l l a n t ' s  purpose.  Alhhough we had reason t o  be l i eve  
bhat a p p e l l a n t  knew t h a t  she needed a CMN i n  o rder  t o  avoid t h e  
h igher  uDiversiby t u i b i o n  charged f o r e i g n  s t u d e n t s ,  i t  does nob 
fo l low,  a s  we impl i ed ,  t h a t  appe l l anh  c l e a r l y  pe rce ived  t h a t  i f  
s h e  made t h e  r e q u i r e d  dec la rab ion  of a l l e g i a n c e  t o  Mexico her 
e x p a t r i a h i o n  would probably ensue. 

I n  b r i e f ,  upon review, we f i p d  thab  h h e  ev idence  be fo re  
t h e  Board was i n s u f f i c i e n h l y  i n d i c a t i v e  of an e x p r e s s  w i l l  and 
purpose on t h e  p a r t  of Ms. G t o  r e l i D q u i s h  
c i t i z e n s h i p  t o  warranb a conc lus ion  hhat  she  made a kgowingly 
and i n t e l l i g e D b  waiver of her Unitied S t a t e s  c i t i z e n s h i p .  

IV 

On cons ide rah ion  of t h e  foregoi .?g,  we hereby r e v e r s e  our 

/ J  d e c i s i o n  of Janua ry  11, 1990./ 

Alan G. James, Chairman 

Edward G. Misey, Member 

Howard Meyers, Member 


