December 31, 1990

DEPARTMENT OF STATE

BOARD OF APPELLATE REVIEW
Decision No. 90-17

IN THE MATTER OF: L L G
Motion for Reconsideration

The Board of Appellate Review on January 11, 1990
affirmed an administrative determination of bthe Department of
State that L L G expatbriated herself on April
28, 1987 under the provisions of section 349(a)(2) of the
Immigration and Nationality Act, 8 U.S.C. 1481(a)(2), by
voluntarily making a formal declaration of allegiance to Mexico
with the intention of relinquishing her United States
citizenship.

Ms. G moves for reconsideration of the Board's
decision. i/ For the reasons given below, we grant the motion
and reverse our decision of January 11, 1990.

1/ 22 CFR 7.10 provides:

The Board may entertain a motion for
reconsideration of a Board's decision,
if filed by either parhy. The motion
shall state with particularity the
grounds for the motion, including any
facts or points of law which the filing
party claims the Board has overlooked
or misapprehended, and shall be filed
within 30 days from the date of
receipt of a copy of the decision of
the Board by the party filing the
motion. Oral argument on the motion
shall nof *be permisted. However, the
party in opposition to the motion

will be given opportunity to file a
memor andum in opposition to the motion
within 30 days of the dabe the Board
forwards a copy of the motion to Gthe
party in opposition. If the motion to
reconsider is granted, the Board

shall review the record, and, upon
such further reconsideration, shall
affirm, modify, or reverse the
original decision of the Board in the
case,
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The Board transmitbed a copy of its decision on the the
appeal taken by L L G to the Consulate Geperal
at Monterrey on January 12, 1990, requesting that the consulate
forward it to her. She ackrowledged receipt of a copy of the
opirion on January 30, 1990,

Thereafter, on July 12, 1990 the Board decided the
citizenship appeal of her sister, T G . The
Board remanded T 's case to the Department (at the
Department's request) so that the certificate of loss of
natiornality that was approved in T 's name might be
vacated. 1In requesting that T 's case be remanded, bthe
Department stated:

The Department is pot unmindful of
Matter of L L G '
Dec.Bd.Ap.R., January 11, 1990,
where the Board affirmed the
Deparbment's determination of loss
of citizenship in very similar
circumstances. The Department
considers bhat the evidentiary
standard now in effect requires a
different conclusion in this case.
Whether the result in the case of
L "L G should and
could be reversed can only be
determined if she were to seek to
reopen the decision of the Board.

The evidentiary standard to which the Department
referred was adopted in April 1990 and is based on the premise
that American citizens intend to retain United States
citizenship when they perform certain statutory expatriative
acts, among them subscribing to a routine declaration of
allegiance to a foreign state. 2/

Following issuance of the Board's decision remanding the
case of T G. - . to the Department, the Chairman
wrote to L G on August 16, 1990. After calling
attention to the Board's decision in T 's case and bthe
Department's observation concerning her own case (see above),
the Chairmanp called L 's attention to 22 CFR 7.10 (note 1
supra) which provides that either party to a loss of
nationality proceeding may move for reconsideration

3/ See "Advice about Possible Loss of U.S. Citizenship and 4/
Dual Nationality,® leaflet released to the public on September
21, 1990, by the Department's Bureau of Consular Affairs.
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of a Board decision. Perhaps ,after the Board rendered its
decision on her appeal, the Chairman wrote, she did not realize
she might move for reconsideration. The Chairman provided
gquidance on how to file a motion for reconsideration.

Meanwhile, on August 1, 1990, L G had
written a lebber to the Department of State (not to the Board
of Appellate Review) which read as follows:

Due to the change in policy that resulted
in a new evidentiary standard on cases in-
volving loss of U.S. citizenship of which I
was informed by the U.S. Corsulate General
at this city /Monterrey/, I hereby seek to
reopen the Board's decision and request
administrabive reconsideration on the
Department's determination of loss of
citizenship which was affirmed by the Board
of Appellate Review on January 11, 1990.

On a memorandum sent by the Department of
State to the Board of Appellate Review on
the subject of my sister's Citizenship
Appeal it is stated that the Department
considers hthat this new evidentiary
stapdard requires a different conclusion
in my own case and that bhe result should
and could be reversed, which is what I am
requesting.

I would like to take this chance to remind
you what I always stated while appealing:
that even I've got a Certificate of Mexican
Nakiorality (CMN), I never intended to
relinquish my U.S. Citizenship and I was
just doirg what I was told to by my father.

On October 1, 1990, L G wrote to the Board
to state that she had just received the Chairman's August 1éth
lether. She professed-to be uncertain about what she should do
to shake a case for reconsideration, ard simply noted to the
Board "all I have done" about loss of her citizenship since
September 1987. She enclosed copies of all bhe letters "I've
sent during this two years since my first letter to you; there
is nothing else I can say or more evidence from but what I have

already presented to you."

The Board forwarded L G ' submissions to
the Department on November 8, 1990, advising that if the
Department wished to file a memorandum in oppositior to L 's
mobion for reconsideration, it should do so wikhin the time

prescribed by 22 CFR 7.10. (Note 1 supra).
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The Department submitted the following memorandum, dated
December 12, 1990:

The Department 1is opposed to

Ms. G. ' motion for recon-
sideration of loss of citizenship.
In accordance with 22 CFR 7.10,

Ms. G had until

February 11, 1990 to file her motion
for reconsideration. 2/ The time
has long since past /5ic¢/ to make
her request viable. =~

The Department would have no ob-
jection to the Board entertaining
the motion for reconsideration in
the event it can find a basis under
its regulations.

IX

As an ipnitial matter, we face the issue of whether to
allow L G ' motion for reconsideration, for it was
not filed within 30 days after she received a copy of the
Board's decision on her citizenship. See 22 CFR 7.10.

Under 22 CFR 7.11, the Board for good cause shown may in
its discretion enlarge the time prescribed by the regulations
for the taking of any action.

Ms. G suggests that she did not file a motion
for reconsideration within the time allowed because she did not
realize untii after expiry of the time for filing that she had
such recourse. In itself such a reason is hardly good cause
for not complying with the requirements of the regulations.

But other considerations are relevant to the gquestion whether
it would be proper for the Board to exercise its discretionary
authority ard allow the motion. Ms. G , who at this
date is only 21 years old, is not now represented by counsel,
nor was she when the Board heard her appeal; she appears pro
se. Some allowance may therefore appropriately be made for her
TEnorance of the regulatory requirements for filing a motion
for reconsideration. We are impressed that she has shown
concern about loss of her nationality from the first, and acted
promptly to inquire about what she might do to recover

2/ Appellant, of course, had until March 2, 1990 to file a
motion, that is, 30 days after her receipt of a copy of the
Board's decision.

E IS . |
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citizenship once she learned~hhdr bhe Depar
favorable “decision in her 51si:t T
loss of nationality case:
fach that there would be no prejudlCe ho t

several monbhs"passed after explry of the pi
moving for recons;deratron the leﬂgth;of the

Ms. G '
combination of var1ables here a s ) < ‘Board to

allow the motion, for they conéhltute in“their s m“suffrrlenb '
good cause to permit the Board” ho exercrse’rts crebion to

enlarge the time for flllng the ‘motion. 3% Accorﬂ:ngly, we

will proceed to the merits of the’ mob10ﬂ

In our Opl‘” n
view that the evidence
expatriative act ‘esta
telinquish her Uni “ ( L€
Board was of the view - al ‘&fknowlngly*“; f
1ntelllgent1y, for,,as we ‘stated, bhe evidence sBowed bhab she S
understood what ‘she was doing when she applied for 'a :
certificate of Mexican nationality (CMN) aﬂd rn the process
declared alleglance bo Mexlro. o

3oy of

In conslderlng appellaﬂt's requesb for ~ec0051derab10n
of our decxsron; we"’ w111 fobus>ow‘whether we drew fair ,
inferences. from vxdence W1th respech ho wbehher ‘she ached i
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Upon further reV1ew ofathe record aﬂd,'”‘onsxderab1oﬂ

we believe t u h' e ngen more weight to X
appellant ¢ r1at1ve a She "
was ‘then eig 1 lt'W%S only

3/ The Board g holdlng on the timeliness of bhe motrow for
Teconsiderabion that was filed in this case should not be

considered precedenhral The case before the Board is plainly

sui generis. -Whether in the future a motion for

reconsideration f ledsoutsrde the 30-day limitation should be :
allowed will: . ined :in lrghb of all the facts” and )
circumstances of the particular case. . S -3
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by fifteen days. For age not to have been an important element
in ascertaining her intent, evidence that appellant
unambiguously willed loss of her citizenship would have to be
adduced. The evidence was not that unambiguous.

We also feel that the Board should have attached greater
significance to appellant's father's affidavit. In bthat
affidavit her father averred that he counseled her to apply for
a CMN and that he himself did rot know such an act which
entailed making a declaration of allegiance to Mexico could
result in loss of his daughter's citizenship. Indeed, it is
suggested in the affidavit ("she always said she wanted to live
in the U.S. as soon as she could support herself") that at the
relevant time loss of her United States citizenship was far
from appellant's purpose. Although we had reason bto believe
that appellant knew that she needed a CMN in order to avoid the
higher university tuition charged foreign students, it does not
follow, as we implied, that appellant clearly perceived that if
she made the required declaration of allegiance to Mexico her
expatriation would probably ensue.

In brief, upon review, we find that the evidence before
the Board was insufficiently indicative of an express will and
purpose on the part of Ms. G to relinquish
citizenship to warrant a conclusion that she made a knowingly
and intelligent waiver of her United States citizenship.

v

On consideration of the foregoing, we hereby reverse our

decision of January 11, 1990./, / ,__,4//

Alan G. James, Chairman
Edward G. Misey, Member

Howard Meyers, Member
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