December 11, 1991

DEPARTMENT OF STATE

BOARD OF APPELLATE REVIEW
Decision No. 91-3
IN THE MATTER OF: C S C:

This case is before the Board of Appellate Review on the
appeal of C Sx c from an administrative
determination of the Department of State, dated June 12, 1989,
that he expatriated himself on July 8, 1983 under the
provisions of section 349(a)(l) of the Immigration and
Nationality Act ("INA") by obtaining naturalization in
Australia upon his own application. 1

For the reasons set forth below, we affirm the

Department's determination of loss of C s' nationality.
I
Appellant, C S C , was born at
D ~, Pennsylvania on |, and thus acquired

United States citizenship pursuant to Section 1 of the 1l4th
Admendment to the Constitution. He obtained a B.A. from
Trenton State College in 1969 and a teaching certificate from
the state of New Jersey. For about 10 years he taught school
in that state. 1In 1970 he was married. A daughter was born in
1974, The marriage detertorated and the couple separated in
1978. The child stayed in the custody of the mother, who
initiated divorce proceedings. Around the middle of

September 1978, appellant abducted the child and went to the
United Kingdom. 2 He justified his actions by asserting

1. Section 349(a)(l), INA , 8 U.S.C. 1481(a)(l), provides that:

Sec. 349. (a) A person who is a national of the United
States whether by birth or naturalization, shall lose
his nationality by voluntarily performing any of the
following acts with the intention of relinquishing
United States nationality -

(1) obtaining naturalization in a
foreign state upon his own application,
or upon an application filed by a duly
authorized agent, after having obtained
the age of eighteen years;

2. Appellant obtained a passport for himself and his daughter
in August 1978, valid for five years. When it expired in 1983
shortly after his naturalization in Australia, he did not apply
to have it renewed.
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that he was intimidated by his wife's family who disliked him
and, he feared, wished to deprive him of the child. A New
Jersey court issued an order after appellant's departure
granting sole custody of the child to appellant's wife and
enjoining appellant to return the child to the jurisdiction of
the court, a warrant for his arrest was to issue if he did not
comply with the court order. In January 1979, appellant's wife
was granted a divorce, and given sole custody of the child;
appellant to have no right of visitation.

After spending about one year in the United Kingdom,
appellant took the child to Australia where he arrived in May
1979. There appellant was employed as an instructor at a
riding stable. The stables closed in early 1980, and appellant
pecame unemployed.

For about one year appellant remained without work. He
and the child were granted permanent residence status in the
spring of 1981, and in November of that year, he was hired by
the Australian Capital Territory Department of Education. He
was briefly a relief teacher and from February 1982 through
July 1983, a temporary teacher.

Sometime in 1983, appellant applied for himself and his
daughter to be naturalized as Australian citizens. He alleges
he was forced to obtain naturalization in order to be able to
support himself and his daughter. Only as an Australian
citizen could he gain tenure as a teacher and thus job
security. 3

On July 8, 1983, appellant was granted a certificate of
Australian citizenship. On that occasion he made the
affirmation of allegiance (in lieu of an oath), as prescribed
by the Australian Citizenship Act of 1948, as amended:

I, A.B., renouncing all other allegiance,
solemnly and sincerely promise to de-
clare that I will be faithful and bear
true allegiance to Her Majesty Elizabeth
the Second, Queen of Australia, Her heirs

3. Australian law prescribes that a person shall not be
appointed as an officer of the Teaching Service unless he is an
Australian citizen. As the acting Assistant Principal (1983)
of the high school where appellant was then teaching attested
subsequently, "as a casual teacher 15' ) '7 services would
have been terminated at any time and certainly would have been
as soon as a permanent officer applied for it or it became
available." (Statutory declaration of February 8, 1990.)
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and successors according to law, and that
I will faithfully observe the laws of
australia and fulfil my duties as an
Australian citizen.

Appellant's daughter, then eight years old, was also
granted Australian citizenship as a child, in the words of the
citizenship certificate, "who LHE§7 not atbained the age of
sixteen years and of whom the grantee of this Certificate is
the responsible parent or guardian." 4

Following his nraturalization, appellant received
permanent teacher status. He was discharged in 1988 because
sexual assault charges had beer made against him and because he
lacked the necessary credentials to beach in Australia. He was
arrested and held for &trial.

Mearwhile, around &he begirning of 1989, appellant and
his mother visited the United States Embassy a& Canberra uo
inquire about the process whereby the mother might petition for
appellanrt to enter the Unihed States as an immigrant. The

4, Following the interview which appellant had wibh an
australian citizenship official, the latter made the following
note in appellant's file:

Mr. C ' eight year old daughter
~ attended the interview with him today.
Mr. C. . _ . claims &hat he is divorced from

his American wife, whose present whereabouts
are unknown. No custody document is in
existence, claims Mr. C e

In addition &0 Aushralian immigration, appellant informed
's Australian school that there had been a difficult
separation from his wife who had since died; he therefore had
sole custody.

The child custody aspecss of this case are of only marginral
relevance to the key issues which we must decide in this
appeal. Suffice ib 8o note that in 1985 appellant's former
wife discovered his and their daughter's whereaboubs; went to
Australia; and applied &0 have custody of the child awarded to
her. It appears that when it was established that appellant
had not been the responsible parent or guardian of &he child in
1983, an Ausitralian court set aside her nasuralization.
Appellant's ex-wife was awarded custody of the child and took
her o the United States. In the succeeding years the child
lived at one time or another with each of her parents. By
choice, she lives now with appellant.



vice corsul who spoke &0 them has stated that at what time he
learred from appellant that he was a United States citizen and
had obtainred naturalizastion in Australia. Thereafter the
Embassy processed his case as one of probable loss of
natiorality. He completed a questionnaire on January 13, 1989
in which he acknowledged #hat he had obtained naturalization in
Australia and had made an affirmation of allegiance. He also
signed the statement ab the end of the following item in the
questionnaire:

9. You should be aware that under United

States law a citizen who_has performed
~any of the /expatriative/ acts specified

in item 7 with the intention of relinqui-

shing United States citizenship may have

thereby lost United States citizenship.

If you voluntarily performed an act list-

ed in item 7 with the intert to relinquish

United States citizenship, you may sign

the Statement below anrd return this

form 4o us, and we will prepare the

forms necessary Go documert your loss

of U.S. citizenship. 1If you believe

expatriation has rot occurred,

either because the act you performed

was not volunbary or because you did

rot intend &0 relinquish U.S. citizen-

ship, you should skip to item 10,

and complete bhe remainder of this form.

STATEMENT OF VOLUNTARY RELINQUISHMENT
OF U.S. NATIONALITY

I, C . S. ¢ _ , performed uhe
act of expatriation indicated in
item 7 B /made oath or affirmahion
of allegiance to a foreigr state/
voluntarily and with the intensIon
of relinquishing my U.S. ration-
ality. Signature C_~~  S. C

Date Jan., 13, 1989.

Although he signed the statement of voluntary
relinquishment of citizenship, he nevertheless completed the
rest of the form, explaining inter alia why he had obtained
Australian cibtizenship. On February 3, 1989, a consular
officer executed a certificate of loss of rakionality (CLN) in
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appellant's name, as required by law. 5 Therein the officer
certified that appellant acquired Urited States nratiorality by
birth in the United States, and that he obtainred nasuralization
in Australia upen his own application, thereby expatriating
himself under the provisions of section 349(a)(l), INA. The
Department approved the CLN on June 12, 1989, approval
constituting an admiristrative determination of loss of
rationality from which an appeal may be taken to the Board of
Appellate Review,

Appellans's application for arn immigrank visa was
refused by the Consulate General at Sydney on January 22, 1990
on the grounds that he was ineligible under the relevant
sections of #he INA on the grounds of his convichion on
February 22, 1989 by the Australian Capisal Terribory Supreme
Court on various counts of indecency wiwh a young boy.
Appellant was sentenced to serve three years in prison, but his
sentence was suspended, and he was placed on probation. After
he was refused a visa, appellant began proceedings %0 have his
Australian citizenship rescinded which were unsuccessful.

Ar appeal o this Board was entered by counsel in June
1990. Oral argument was heard on Jarnuary 17, 1991. Thereafter
the Department, with leave of the Board, propounded writben
inberrogatories o appellant's ex-wife who resporded ard
submitted cornsiderable documenrtary material concerning her
marriage to appellant, the child custody controversy and
appellant's medical ard psychiatric hissory.

5. Section 358, INA, 8 U.S.C. 1501, reads as follows:

Sec. 358. Whenever a diplomatic or consular
officer of the United States has reason to
believe #hat a person while in a foreign state
has lost his Unised Stabes natiorality unrder any
provision of chapter 3 of this &itle, or under
any provision of chapter IV of the Nationality
Ack of 1940, as amended, he shall certify &the
facts upon which such belief is based to the
Department of State, in writing, urder regula-
tions prescribed by the Secretary of State., If
the report of the diplomatic or consular officer
is approved by the Secretary of State, a copy of
the certificate shall be forwarded to the
Attorney General, for his information, and the
diplomatic or consular office in which the report
was made shall be directed 8o forward a copy of
the certificate to she person to whom it relates.
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The INA prescribes that a Urited States citizen shall
lose his nationaliby by voluntarily obtaining raturalizasion in
a foreign stase with the intention of relinquishirg his
rabtiorality. 6 Appellant ackrowledges that he obtaired
naturalization in Australia upon his own application. He thus
brought himself withir the purview of the Ack.

The first issue to be addressed is whether appellant
performed the expatriasive ackt voluntarily. Section 349(b) of
the Ack prescribes a legal presumptiorn &that ore who performs a
statutory expatriating act does so volunrtarily, but the actor
may rebut the presumption upon a showing by a preponderance of
the evidence uwhat he did not ack voluntarily. 7

Appellant makes &wo principal argumen&s in support of his
claim Bhat his obtaining naturalizatiorn in Australia was not a
voluntary ack., 8 First, he was forced bo acquire Australian

6. Tex® supra nrote 1,
7. Secktion 349(b), INA, 8 U.S.C. 1481(b), reads as follows:

(b) Whenever the loss of United States
ratiorality is put ir issue ir ary action or
proceeding commenrced on or after the enactment
of shis subsection unrder, or by virtue of, the
provisions of this or any osher Ackt, the burden
shall be upor the person or party claiming that
such loss occurred, to establish such claim by a
preponderance of the evidence. Ary person who
commits or performs, or who has commigted or
performed, any ack of expatriation unrder the
provisions of this or any other Act shall be
presumed to have done so voluntarily, but such
presumpkion may be rebutsaed upor a showirg, by
a preponderance of the evidence, that the act
or acis commitsed or performed were nrot donre
voluntsarily.

8. Appellart also bases his conrtertion that he acted
involuntarily on a claim we consider without merit. He argues
that his sigring the stahtemens of voluntary relinquishmert in
she citizenship questionnaire should rot be received as eviderce
that he obtained raturalizatior volurtarily. He alleges that
the conrsular officer who processed his case told him to sign &he
shasemenrt in order that his citizenship status might be
clarified ard shat he might have appeal rights,
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citizership by ecoromic circumstarces, ard second his mertal
stabe ir 1983 rendered him ircapable to make sourd or ratioral
judgmerts,

We address first appellart's conrtertior that he acted
urder ecoromic duress. He alleges Bhat a terured Beachinrg
positior (for which Australiar citizenship was a requisite) was
the onrly way he could provide for himself ard his daughter, meeb
Bhe cost of being hospitalized, as he feared he might be, ard
obtain state support for his daughter should the lakter
eventuality arise., Parenthetically, we rote he did rot
apparently require hospitalizatior, so faced ro major expenrses
in correctior therewith.

Appellart reportedly sought other employmert that would
rot jeopardize his citizership, but &0 ro avail. As a
nor-Australiar he was liable, as he put it, to be "bumped _
aside." "If you werer't a citizer," they gave it /the position/
%0 a citizer first. 9 He had ro resources, as he declared -

8. (Cort'd).

The corsular officer corcerred, however, stated ir ar
affidavit executed on February 12, 1991:

I specifically recall goirg over this clause
with Mr. C . I explaired that he did rosw
reed bto sigr it, ard thas if he did so he
would be giving up his citizership.

He sigred it aryway, explairirg as he did so
that he wished to speed up the process of his
loss of citizership, so that he could hurry

up with his immigranrt visa applicatior, which

he saw as his most effective way to reburnr to
the Urited States. Wher he said 8hat I explain-
ed agair that a conrvictior or &the crimiral
charges would almost certairly lead o a visa
refusal what could rot be goster arourd. He
sigred is anyway.

Absert credible eviderce %o the contrary, it is presumed
that public officials perform she duties of their office
faishfully ard correc%ly. Appellart's self-servinrg
urcorroborased statemenrd is insufficiert &o rebut the
presumption of official regularity. Ir the premises, we carrot
accept that appellart signed the volurtary relirquishment
shatemenrt rot urderstardirg what he was doirg.

9. Trarscript of Hearirg ir the Makter of C. : s.CcC .
Board of Appellate Review, Jaruary 17, 1991, 17. Hereaftuer
referred 0 as "TR".
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urder direct examiratior durirg oral argumert:

I fourd thaw I was relyirg agair or loars
from people to survive ard I sold a lot of
my owr persoral thirgs durirg the period of
time I had brought with me from Erglard,
saddles, ridirg equipmeri, a lok of jewelry
that I had.

Q Did you have ary savinrgs accounris, any
morey tucked away, rest egg anywhere?

A No.

Q Did you ever go without %o provide for
Becky?

A Yes. There was a period of about 4 5o 6
weeks I thirk shat I lived or diet pills.

I had a friend who had a grocery shtore ard
whas she would do is drop by wiih thirgs
shat were like secornds. I Jjust fourd it was
easier wo--well, i® kept your ridinrg weighs
down.

But it wasr't urtil I started irko the
teachirg positior that thirgs started to pick
up agair., 10

Irn brief, appellart was by his lights ir dire straits in
1983, ard saw raturalizatior ir Australia as the onrly way he
could alleviate his plighs.

Arguably appellart was ir a bight ecoromic sisuation.
The essertial irquiry, however, is whether his difficulsy was
so severe ard so urresolvable excepd by placirg his Urited
Shate citizership inr peril shat we should deem his performanrce
of the expatriative ac% irvolursary.

Duress cornotes absence of choice, lack of opporsurity
5o make a persoral choice. Appellart fails ir his attempt Bo
establish that he was subjected to true duress primarily
because he has offered ro proof that his situatior was as
calamitous as he claims or &hat he tried to fird employmert
that would meet his ecoromic reeds without Jjeopardizirg his
Urited Stabtes citizership; we have received orly his
urcorroborated assertiors what that was uwhe case.
Sigrificartly, ii does rot appear that he made a serious effors
Bo fird employmert that would rot ertail performirg ar

10. TR 22.
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expatriative act. One might ask, for example, why he did not
try to locate a position as a riding instructor at another
stable after the one that hired him went out of business.
After all, he claims to be an accomplished equestrian. Yet,
there is no evidence he even made even one inquiry about a
position at any-stable in Australia.

On all the evidence, appellant has failed to show that
his economic situation was dire. While it is well-settled that
economic duress may avoid the effect of an expatriative act,
the plight of the person who alleges economic duress must be
"dire."™ Maldonado-Sanchez v. Shultz, 706 F.Supp. 54, 60
(g.D.C. 1989), citing Stipa v. Dulles, 233 F.,2d 531 (3rd Cir.
1956).

Appellant asks us to believe that he could not solve his
economic difficulties by returning to the United States with
his daughter. He asserts that he was "estopped" from returning
by the actions of his ex-wife in initiating legal actions
against him and deterred by his former in-laws who he alleges
intimidated him before he left the United States and were
likely to do him grave harm if they met him again.

We cannot agree that he was constrained to remain in
Australia by forces over which he had no control. It was his
legal duty to comply with the orders of the New Jersey courts
and return the child to their jurisdiction. The legal actions
initiated by his former wife arose, it seems clear, solely
because of appellant's refusal to obey the court orders. As to
his fear of harm from his former wife's family, the most that
might be said about such allegation is that it is not clearly
established. Appellant elected to remain in Australia although
he could have returned to the United States. So he was the
author of the difficulties he and his daughter experienced, for
he faced a straight-forward choice - remain in Australia and
resolve his economic plight by performing an act that placed
his United States citizenship in Jjeopardy, or comply with the
laws of the country of which he was a citizen. He chose the
former course of action., In such circumstances, there can be
no duress. See Jolley v. INS, 441 F.2d 1245 (5th Cir. 1971),
cert. denied 404 U.S. 946 (1971).

Appellant's second argument that his naturalization was
involuntary likewise is unpersuasive, for there is insufficient
evidence to establish, as he contends, that a mental disorder
in 1983 rendered him incapable to make a sound or rational -
judgment. Essentially he argues that the stress he experienced
in 1978 as a consequence of what seems to have been an
emotionally unsettling divorce persisted into 1983 and beyond.
His earlier stress, he maintains, was exacerbated after he
reached Australia by several considerations: fear of what
would befall him if he were to return to the United States;
concern about the legal actions his former wife had



50

- 10 -

iritiated; worry about his firarcial plight; diskress over
beirg blackmailed by a male studers, a miror, who threatered to
disclose his ard his daughter's whereaboubs ard to reveal ar
illicit relatiorship appellart allegedly had with this same
ssudert.

Ir 1978 appellart ertered a cliric ir New Jersey 5o be
sreated for emotioral distress ard depressior. He was treated
ard after a brief stay discharged himself.  The diagrosis ther
made was "maric depressive, depressed ard passive/aggressive
persoraliby disorder."™ Ir Aushralia appellart was treated by a
Dr. P G ., a gereral pracuibiorer, from 1981 urtil 1984
wher he became the patiert of Dr. P R. , also a gereral
practitiorer, who succeeded to Dr. G 's prachice. Dr.

R. submisbed a declaratior (dated February 19, 1991)
regardirg appellart's stase of mird ir 1983 which reads ir pars
as follows:

Mr., C . has had a lorg history of
mertal illress variously diagrosed as
depressior, maric depressive psychosis,
ard passive aggressive persoraligy dis-
order. He has exhibited mary bouts of
depressior sirce I commerced seeirg him,
ard over the years he has attemphed
suicide or more shar ore occasior....I
would say that he ofuer made irratioral
decisiors, some ever %o his detrimers,
which were abtribubsable to his stress
disorder. Based or the medical history
giver to me from the patierd ard the
patiert's medical records wher he came
go me ir 1984, I have ro reasor to be-
lieve that Mr. C ' cordibior was
ary differert ir 1983. If arythirg,
his stress-relased factors may have
beer more severe ir 1983 #har ir 1984
wher he begar &reasmert wish me.

Ir evaluatirg Mr. C , I would

swsate that because of his skress-
related symptoms he was rot able &o make
ratioral judgmerts. )

Fragmertary eviderce comes from a Dr. P - F
apparertly a gereral practitiorer whose patiert appellart was
while he was ir a remard cenrtre beirg held or the charges of
which he was subsequertly corvicted. F ssated ir February
1989 ir a commuricatior t0 a goverrmert mirister ir correcsior
with appellars's petitior to have his Australiar rasuralizatior
rescirded:
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Whilst he was there I formed the
opinion that he was suffering from

a severe depressive disorder which
culminated in at least two attempts
to commit suicide. These incidents
were very nasty and stressful to both
the patient, staff and myself.

The final medical evidence submitted by appellant is that
of Dr. W . K , & consulting psychiatrist, who apparently
began to treat appellant in 1985. Dr. K . gave an evaluation
of appellant in two letters written in 1989 and 1990. The
following are excerpts from Dr. K 's 1990 communication to a
government minister to whom he too wrote in support of
appellant's efforts to have his naturalization rescinded:

Mr. C was under a good deal of
stress in 1985 during custody hearings
for the daughter. More recently Mr.

C was charged with having engaged
in sexual activity with an under-age
ycuth and came very close to going to
prison. He was very depressed during
this time and was acutely suicidal in
the face of the prospect of prison.

There are personality vulnerabilities
in this man which have lead /sic/ to
emotional breakdowns at a number of
times during his life.

Dr. K recommended that C .' application for
recision of his naturalization be looked at sympathetically; for
him to remain in Australia would pose a grave risk to his
psychiatric health.

Dr. K 's 1989 communication was to appellant's attorney
who had requested a report about how C was responding to
psychiatric treatment following his conviction for sexual
offenses. Dr. K. . noted that he had treated appellant with an
anti-depressant drug, but stopped that treatment when it became
apparent that the acute distress C had suffered during  his
trial had abated. The long report centered on Dr. K 's
prognosis for C . After analyzing C ,' libido in
extenso, Dr. K. concluded that C required further
treatment "to help him to establish appropriate adult
relationships, sexual or otherwise, although he was encouraged
by C ! response to therapy.
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Is is evidert that appellari has a history of depressior
ard severe stress, has received medicatior over a period of
years, ard has suicidal terdercies. Ir view of the foregoirg
factors he asks-us to accept that he was rot capable at the
relevart time to make ratioral judgmerfs. The key irquiry
therefore is whether appellart's depressior ard suicidal
proclivity were so severe as to rerder him urable to perform a
volurtary act of expatriasior ir 1983.

Orly ore of the doctors who Breated appellart from 1978
orward saw him arourd Bhe wime of his raturalizaatior - Dr.

P . G . Dr. G , however, has rot presersed ar
opirior of appellart's mertal stase ir 1983. Nor have his
records beer produced. Dr. R who holds his predecessor's

records relatirg to appellarté irserprets them for us, ard
flatly asserts that appellart was rot able to make ratioral
judgmerts because of his stress-related symptoms. Buk, as the
Deparsmert poirts ou&, Dr. R is rot a psychiatrist. His
westimory as to appellart's mertal cordikior therefore is
ertisled to very limiwed evidertial weight. Dr. K , who
presumptively is competert &o make a judgmers about appellart's
mertal capacity, has rou exurapolated appellar&'s mertal
competerce ir 1983 from his diagrosis of appellar& ir 1985 ard
after. Although he oo rotes that appellars is subject &o
severe depressior, he does roh verture ar opirior that such
corditior probably rerdered appellart urable ir 1983 &o make
ratioral Jjudgmerts,

The Deparsmert correctly poirts out that it is well
esbtablished ir law shat people are presumed to be competers
urtil the cortrary is demorstrabed by qualified medical
opirior; ard further, ®has suicidal terdercies are irsufficier%
10 establish ar irabilisy to make reasored decisiors.

Appellars may be a troubled persorality, bub he has ros
established that ir 1983 he was urable ko make a corsidered
decisior to acquire Aussraliar citizership.

Careful examirawior of all the eviderce leads us o
corclude shat appellart has rot rebutbted the stawubory
presumpsior &hat he volursarily obtaired raturalizawior ir
Australia,.

III

The stakuke 11 provides, ard the cases hold, that ever
though a citizer volursarily performs a statutory expatriatirg

11. Text supra rote 1.
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act, loss of citizership will rot result urless it be proved
that the citizer irserded to relirquish his Urited Stakes
ratioralikty. Varce v, Terrazas, 444 U.S. 252 (1980); Afroyim
v. Rusk, 387 U.S. 253 (1967). 1I% is the goverrmeri's burder &0
prove a paruy's irters, ard it is to do so by a preporderarce
of the eviderce. Varce v, Terrazas, supra, at 267. Irgert may
be expressed ir words or fourd as a fair irfererce from prover
corduct. Id. at 260. The irtert the goverrmert must prove is
the party's irtert wher the expauriatirg act was dore; ir
appellart's case, his irter® wher he volurtarily obtaired
raduralizatior ir Auskralia. Terrazas v. Haig, 653 F.2d 285,
287 (78h Cir. 1981).

The Departmert submiss that appellart's irtert ir 1983
wish respect to his Urited States cisizership is established by
direct cortemporary eviderce, ramely, his subscribirg %o ar
affirmatior of allegiarce o Queer Elizabeth, the Secord ir
which he rerourced "all other allegiarce." The Deparumers
further mairtairs that bhere is aburdart circumstartial
eviderce 80 be fourd ir appellars's other words ard corduct
which leave ro doubt that it was appellars's will ard purpose
8o relirquish his Urited Susates citizership wher he became ar
Australiar ci@izer.

Obtairirg raturalizagior ir a foreigr state may be
highly persuasive eviderce of ar irter® to relirquish Urited
States citizership, as the Supreme Cours said ir Varce v,
Terrazas, supra:

/w/e are corfidert that it would be
ircorsissers with Afroyim /387 U.S.
253 (1967)/ wo treat the expauriatirg
acts specified ir sec., 1481l(a) as
the equivalert of or as corclusive
eviderce of she irdispersable
volurtary assert of the cikizer,.
'0of course,' ary of Bhe specified
acts 'may be highly persuasive
eviderce ir the particular case of
a purpose %o abardor citizership.'
Nishikawa v. Dulles, 356 U.S. 129,
139 (1958) (BTack, J., corcurrirg).

444 U.S. ak 261.

Expressly rerourcirg "all other allegiarce" adds
sigrificart evidertial weight o the eviderce that ore who has
performed ar expatriative act irterded to relirquish
cisizership. The case law is explicit about the legal
corsequerces of doirg so. A Urited States citizer who
krowirgly, irtelligertly ard volurtarily performs a statutory
expatriatirg act ard simultareously rerources Urited Staues
ciwizership demorssrates ar irtert to relirquish Urited States

53
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citizenship, providing there are no factors of sufficient
evodemtoa; weight to mandate a different result. Terrazas V.
Haig, supra; Richards v. Secretary of State, 752 F.2d 1413 (9th
Cir. 1985); and Meretsky v. Department of State, et al.,
memorandum opinion, Civil Action 85-1985 (D.D.C. 1985); aff'd.
sub nom. Meretsky v. Department of Justice, et al., memorandum
opinion, No. 86-5184 (D.C. Cir. 1987).

Now let us turn to the principal circumstantial evidence
which the Department believes buttresses the direct
contemporary evidence that appellant intended to relinquish his
United States citizenship.

In the citizenship questionnaire appellant completed in
January 1989, he volunterred in reply to the following question:

13. Did you know that by performing the
act described in item 7 you might lose
U.S. citizenship? Explain your answer.

I was informed by Australian Immigra-
tion that I might have to relinquish my
American citizenship.

In this connection, the observation of the vice consul
who handled appellant's case (affidavit of February 14, 1991)
is pertinent:

’[E]rom my experience in Australia I can
say that it was standard operating pro-
cedure among Australian immigration
authorities to collect the passports of
foreigners undergoing naturalization and
to inform them that their acquisition of
Australian citizenship led to an auto-
matic loss of their former nationality.

In fact, the Australians were then at that
time, I understand, more strict on the
subject of forbidding dual citizenship
than is the United States. Many nat-
uralized Australians have informed that
they were told in no uncertain terms by
Australian authorities that their pass-
ports were being taken from them because
they were losing their former nationality.

It seems clear that appellant sought and accepted
Australian citizenship in the face of the realization that he
could expatriate himself. A fair inference to be drawn from
appellant's conduct in such circumstances is that his likely
aim was to terminate his United States citizenship.
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Ir she cisizership questiorraire, appellars also sigred
a shatemert of volurbary relirquishmert of Urited States
ratiorality, as we have discussed above. Nos orly did he
abtesh thereir %hat he acted volurtarily but he also averred
that he did so with the irtertior of relirquishirg his Urited
States ratiorality.

Such a statemers, provided it is krowirgly ard
irtelligertly executed, is ertsitled to corsiderable evidersial
weighti ir determirirg %he issue of irter&. See Terrazas v.
Haig, supra abt 289, where whe Court of Appeals for the 7/&h
Circuis roted that the plairtiff had sigred a statemert of
relirquishmert which i corsidered part of whe "aburdarg"
circumskartial eviderce of he plairsiff's irtert wher he
performed a statutory expabriatirg act. For the reasors
already stabed, we are satisfied &hat appellart sigred uhe
stbabemert ir the questiorraire orly afser the vice corsul
expressly explaired 8o him the serious implicatiors if he did
so.

The record shows oo that appellart applied for ar
immigrart visa %0 erter the Urited States, ard what issuarce
was deried urder the statubory provisiors barrirg persors
corvicsed of the offerses of which he was corvicted. Applyirg
for ar immigrart visa plairly is ircorsister% wish a claim to
Urited Stabes rasiorality, ard is eviderce tha# ir 1983
appellard obtaired raturalizatior ir Australia wiwh &he
irtertior of Bermiratirg Urited States citizership. See
Meretsky v. Dept. of Jushice, et al., supra at 4:

Meretsky was or rotice that to become

a lawyer he had to become a Caradiar
citizer, ard tha# doirg so might jeo-
pardize his U.S. ratiorality....He

took ar oash Bhab clearly ard explicitly
required him 4o rerource 'allegiarce ard
fidelidy' o the Urited States, the orly
goverrmer% of which he was a citizer ast
that btime....Moreover, despite Mereusky's
allegabiors what he always corsidered
himself %o be a U.S. cikizer, prior to
seekirg a 'corfirmatior' of that citi-
zership stastus, Meretsky made certair
irquiries of the U.S. corsulate abouh
applyirg for a visa... )

The record is as barrer of words or acks which might
show that appellart irterded &0 keep his cisizership as i& is
replete with eviderce that appellart irterded ir 1983 to
termirate his Urited State citizership. A% ro time after his
raguralizatior ir Ausuralia did appellars do or say arythirg of
record which would eviderce a will to retair his Urited Shates
citizership.
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Finally, we are satisfied that appellant acued knowingly
and intelligently when he applied for and accepted Australian
cisizenship. He understood &hat in order %o obtain Genure as a
seacher he would have to acquire Australian chizenship; he made
a plan and execused it, so achieving his objective., Such
conduct is noh Bhe act of one who acted inadvertently or
mistakenly. -

In sum, Bo paraphrase whe Court of Appeals for the
Distirict of Columbia in Meretsky v. Department of Jusktice ef
al., supra at 4, 5: in 1983 Australian law required C to
renounce his United States citizenship in order to become an
Australian cisizen. He did so knowing what he was doing, and
wish she requisise frame of mind. The affirmation of
allegiance he made to Queen Elizabeth, the Second renounced
American citizenship "in no uncertain terms."

v

Having carefully reviewed all #he evidence presented to
us we conclude the Department has sustained its burden of
proving that appellant intended to relinquish his Unibted Shates
cisizenship when he obtained naturalization in Australia upon
his own application.

Upon consideration of the foregoing, we hereby affirm
the Department's determinasion that appellant expauriated
himself.

Alan G. James, Chairman

Edward G. Misey, Member

J. Peter A. Bernhardt, Member
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