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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 
Decision No. 91-3 
IN THE MATTER OF: C S C 

This case is before the Board of Appellate Review on the 
appeal of C S % C from an administrative 
determination of the Department of State, dated June 12, 1989, 
that he expatriated himself on July 8, 1983 under the 
provisions of section 349(a)(l) of the Immigration and 
Nationality Act ("INA") by obtaining naturalization in 
Australia upon his own application. 1 

For the reasons set forth below, we affirm the 
Department's determination of loss of C s' nationality. 

Appellant, C S C was born at 
D , Pennsylvania on p, and thus acquired 
United States citizenship pursuant to Section 1 of the 14th 
Admendment to the Constitution. He obtained a B.A. from 
Trenton State College in 1969 and a teaching certificate from 
the state of New Jersey. For about 10 years he taught school 
in that state. In 1970 he was married. A daughter was born in 
1974. The marriage deteriorated and the couple separated in 
1978. The child stayed in the custody of the mother, who 
initiated divorce proceedings. Around the middle of 
September 1978, appellant abducted the child and went to the 
United Kingdom. 2 He justified his actions by asserting 

1. Section 349(a)(l), INA , 8 U.S.C. 1481(a)(l), provides that: 

Sec. 349. (a) A person who is a national of the United 
States whether by birth or naturalization, shall lose 
his nationality by voluntarily performing any of the 
following acts with the intention of relinquishing 
United States nationality - 

(1) obtaining naturalization in a 
foreign state upon his own application, 
or upon an application filed by a duly 
authorized agent, after having obtained 
the age of eighteen years; ... 

2. Appellant obtained a passport for himself and his daughter 
in August 1978, valid for five years. When it expired in 1983 
shortly after his naturalization in Australia, he did not apply 
to have it renewed. 



that he was intimidated by his wife's family who disliked him 
and, he feared, wished to deprive him of the child. A New 
Jersey court issued an order after appellant's departure 
granting sole custody of the child to appellant's wife and 
enjoining appellant to return the child to the jurisdiction of 
the court, a warrant for his arrest was to issue if ne did not 
comply with the court order. In January 1979, appellant's wife 
was granted a divorce, and given sole custody of the child; 
appellant to have no right of visitation. 

After spending about one year in the United Kingdom, 
appellant took the child to Australia where he arrived in May 
1979. There appellant was employed as an instructor at a 
riding stable. The stables closed in early 1980, and appellant 
secame unemployed. 

For about one year appellant remained without work. He 
and the child were granted permanent residence status in the 
spring of 1981, and in November of that year, he was hired by 
the Australian Capital Territory Department of Education. He 
was briefly a relief teacher and from February 1982 through 
July 1983, a temporary teacher. 

Sometime in 1983, appellant applied for himself and his 
daughter to be naturalized as Australian citizens, He alleges 
he was forced to obtain naturalization in order to be able to 
support himself and his daughter. Only as an ~ustralian 
citizen could he gain tenure as a teacher and thus job 
security. 3 

On July 8, 1983, appellant was granted a certificate of 
Australian citizenship. On that occasion he made the 
affirmation of allegiance (in lieu of an oath), as prescribed 
by the Australian Citizenship Act of 1948, as amended: 

I, A.B., renouncing all other allegiance, 
solemnly and sincerely promise to de- 
clare that I will be faithful and bear 
true allegiance to Her Majesty Elizabeth 
the Second, Queen of Australia, Her heirs 

3. Australian law prescribes that a person shall not be , 

appointed as an officer of the Teaching Service unless he is an 
Australian citizen. As the acting Assistant Principal (1983) 
of the high school where appellant was then teaching attested 
subsequently, "as a casual teacher /c services would 
have been terminated at any time ana certaxnly would have been 
as soon as a permanent officer applied for it or it became 
available." (Statutory declaration of February 8, 1990.) 



ar.d successors accordicg to law, and thab 
I will faikhfully observe the laws of 
Ausfralia and fulfil my duties as an 
Auskralian cibizen. 

Appellar?tts daughber, thec eight years old, was also 
granted Australia?. citizenship as a child, in the words of bhe 
citizenship certificate, "who /h>s7 not atbained the age of 
sixteen years ar.d of whom Dhe grantee of bhis Certificate is 
bhe responsible parent or guardia~." 4 

Following his naturalizabion, appellanb received 
permane~b teacher status. He was discharged ir. 1988 because 
sexual assaulb charges had been made against him and because he 
lacked the necessary credenbials to beach in Australia. He was 
arresbed and held for brial. 

Meanwhile, around bhe beginning of 1989, appellant and 
his mobher visited the United Stakes Embassy at Canberra bo 
inquire about the process whereby the mother might petition for 
appellanb bo enber the Unibed SbaDes as an immigranb. The 

4. Following the interview which appellant had wibh an 
Ausbralian citizenship official, the latker made Dhe following 
notse in appellankfs file: 

Mr. C ' eight year old daughter 
abter.ded bhe interview wibh him today. 

Mr. C. . -  , claims tihat he is divorced from 
his American wife, whose present whereabouks 
are unknown. No custody document is in 
exisbence, claims Mr. C .... 

In addition Bo Ausbralian immigration, appellant informed 
's Australian school bhab bhere had been a difficulb 

separation from his gife who had sicce died; he therefore had 
sole custody. 

The child cusbody aspecbs of this case are of only marginal 
relevance to the key issues which we must decide in bhis 
appeal. Suffice i b  Co nobe that in 1985 appellant's former 
wife discovered his and bheir daughber's whereaboubs; went to 
Ausbralia; and applied to have custody of the child awarded to 
her. It appears bhat when ib was established bhat appellanb 
had not been the responsible parent or guardian of Bhe child in 
1983, an Auskralian court set aside her natiuralizabion. 
Appellanb's ex-wife was awarded custody of the child and took 
her bo bhe United Sbabes. In the succeeding years the child 
lived at! one tiime or anobher with each of her parenbs. By 
choice, she lives now with appellant. 



vice cor.sul who spoke $0 them has sbated that ab bhat time he 
learr-ed from appellant that he was a United States citizen and 
had obtaiced naburalization in Australia. Thsreafter bhe 
Embassy processed his case as one of probable loss of 
natioraliky. He complebed a questsionnaire on January 13, 1989 
in which he acknowledged bhat he had obtained naturalization in 
Australia and had made an affirmation of allegiance. He also 
signed tshe statiemenb ab the end of the following ibem in the 
quesbionnaire: 

9. You should be aware Ohat under Ucibed 
states law a citizen whkhas performed 
any of bhe /cxpatsriative/ acts specified 
in item 7 wybh bhe inbezkion of relinqui- 
shing United States citize~.ship may have 
thereby losk United Stabes citizenship. 
If you volunbarily performed an act list- 
ed in item 7 with bhe inber.h to relinquish 
Unibed Stsabes citizenship, you may sigc 
the SBatement below and return this 
form bo us, and we will prepare the 
forms necessary to documerb your loss 
of U.S. cikizenship. If you believe 
expabriatio~ has not occurred, 
eibher because bhe act you performed 
was not! volunbary or because you did 
nob intend Bo relinquish U.S. citizer.- 
ship, you should skip to item 10, 
and compleke Bhe remainder of this form. 

STATEMENT OF VOLUNTARY RELINQUISZMENT 
OF U.S. NATIONALITY 

I, C. S. C. - -  , performed bhe 
act of expabriabion indicated in 
ibem 7 B -fiade oabh or aff irmabion 
of allegiance to a foreigr. stabe/ 
volunbarily and wibh khe intecbion 
of relinquishing my U.S. ration- 
aliby. signabu;e c s. C 
Datse Jan. 13, 1989F---' 

Although he signed khe stabement of volunbary 
relinquishment of citizenship, he neverhheless complebed the 
resti of the form, explaining inter alia why he had obbained 
Austsralian citizenship. Or, ~ebruar- 1989, a consular 
officer execubed a cerhificate of loss of cabionality (CLN) in 



appellant's name, as required by law. 5 Therein bhe officer 
certified that appellant acquired Ur.ited States nabionality by 
birth in the UniQed Stabes, and bhat he obhair.ed naturalizabion 
in Ausbralia upon his own application, thereby expatriating 
himself under the provisions of section 349(a)(1), INA. The 
DeparbmePb approved the CLN on June 12, 1989, approval 
cor.sbitubing an administrabive deberminabion of loss of 
~ationality from which an appeal may be taken bo the Board of 
Appellabe Review. 

Appellant's application for an immigrant visa was 
refused by the Consulabe General at Sydney on January 22, 1990 
on the grounds that he was ineligible under khe relevanb 
secbions of bhe INA on bhe grounds of his convicbion on 
February 22, 1989 by the Ausbralian Capibal Territory Supreme 
Court on various counts of indecency wibh a young boy. 
Appellant was senbenced tio serve bhree years in prison, bub his 
senbence was suspended, and he was placed on probabion. Afber 
he was refused a visa, appellant began proceedings Bo have his 
Ausbralian citizenship rescinded which were unsuccessful. 

An appeal to this Board was entered by counsel in 3ur.e 
1990. Oral argument was heard on Jar.uary 17, 1991. Thereafter 
Bhe Department, with leave of the Board, propounded writben 
inberrogabories to appellanb's ex-wife who responded and 
submitbed considerable documenbary material concerning her 
marriage Do appellank, the child custody controversy and 
appellant's medical and psychiatric hiskory. 

5. Section 358, INA, 8 U.S.C. 1501, reads as follows: 

Sec. 358. Whenever a diplomatic or consular 
officer of $he United States has reason to 
believe Bhat a person while in a foreign stiatse 
has lost his Unibed Staties nabionality under any 
provision of chapber 3 of bhis bible, or under 
any provision of chapber IV of hhe Nationalitiy 
Acb of 1940, as amended, he shall cerbify the 
facts upon which such belief is based to bhe 
Deparbmenk of Skabe, in wribing, under r-egula- 
tions prescribed by the Secretary of SbaBe. If 
Bhe reporb of bhe diplomatic or co~sular officer 
is approved by bhe Secretary of State, a copy of 
Bhe cerbificabe shall be forwarded to the 
Atborney General, for his ir.formabion, and Bhe 
diplomabic or consular office ip which bhe reporb 
was made shall be directed to forward a copy of 
bhe cerbificabe to bhe person bo whom it relates. 



The INA prescribes thab a Uniked States citizen shall 
lose his nabionaliby by voluctarily obbaining naburalizabion in 
a foreign stabe-~ikh Dhe inker.tion of relicquishing his 
r.abior.ality. 6 Appellank a~k~owledges thab he obtaiced 
naturalization ir! Australia upon his own application. He thus 
brought himself within the purview of khe Act. 

The first issue bo be addressed is whether appel1ar.t 
performed the expabriabive act voluntarily. Secbion 349(b) of 
bhe Ack prescribes a legal presumption thak 0r.e who performs a 
statutory expatriaking acb does so volunbarily, bub bhe acbor 
may rebub Bhe presumpbion upon a showing by a preponderance of 
bhe evidence bhat he did r.ok acb voluntarily. 7 

Appe1lar.t makes two principal argumenks in support of his 
claim bhat his 0bbainir.g naturalization in Ausbralia was nob a 
voluntary ack. 8 Firsb, he was forced bo acquire Australiar. 

6. Texb supra r.obe 1. 

7 .  Section 349(b), INA, 8 U.S.C. 1481(b), reads as follows: 

(b) Whenever bhe loss of United States 
r.atior.ality is put in issue ir. ar.y action or 
pr0ceedir.g commenced on or after bhe enacbment 
of Bhis subsection under, or by virbue of, the 
provisions of this or any okher Act, bhe burden 
shall be upon bhe person or parby claiming thab 
such loss occurred, to establish such claim by a 
preponderance of Bhe evidence. Ar.y person who 
commibs or performs, or who has commibbed or 
performed, any acb of expatriation under the 
provisions of Bhis or any other Act shall be 
presumed to have done so voluntarily, but such 
presumption may be rebubBed upor. a showing, by 
a preponderance of bhe evide~ce, bhat the acb 
or acbs commitbed or performed were ?.ot d0r.e 
volunbarily. 

8. Appe1lar.B also bases his cor.fer.Bior. that he acbed 
ir.volunkarily on a claim we cor.sider withoub merit. He argues 
thats his sigr.ing Ohe sbabement of volu~bary relinquishment in 
Bhe citizer.ship quesbionnaire should rot be received as evidence 
bhab he obtai~ed naturalizatior. volur.barily. He alleges thaO 
the cor.sular officer who processed his case told him to sigr. bhe 
si3aBemer.t in order that his c i t i ~ e ~ s h i p  sbabus mighb be 
clarified ar.d bhat he might have appeal righbs. 



c i t i z e r s h i p  by ecor.omic c i rcums tar .ces ,  ar.d sec0r.d h i s  mer.tal 
sbabe ir. 1983 recdered h i m  i r c a p a b l e  bo make s0ur.d o r  r a t i o r . a l  
judgmer.ts. 

we addre-sSs f  i r s b  appel1ar . t  ' s  cor . ter . t ior .  t h a t  he ac t ed  
u rder  ecoromic d u r e s s .  He a l l e g e s  bhat  a  Oerured beachir.g 
p o s i t i o r .  ( f o r  w h i c h  A u s t r a l i a r  c i t i z e r . s h i p  was a  r e q u i s i t e )  was 
bhe or.ly way he cou ld  p rov ide  f o r  h imsel f  ar.d h i s  d augh t e r ,  meet 
bhe cosb of beir.g h o s p i t a l i z e d ,  a s  he f ea rgd  he mighb be, ar.d 
obbain sbabe suppork f o r  h i s  daughber should  bhe latzter  
e v e ~ b u a l i t y  a r i s e .  P a r e r . t h e t i c a l l y ,  we r.ote he d id  r.ot 
appa re r . t l y  r e q u i r e  h o s p i t a l i z a b i o r . ,  s o  faced  r,o major exper.ses 
ir. cor.r.ecBior. t h e r e w i t h .  

Appel1ar.b r e p o r t e d l y  soughti o t h e r  emp1oymer.t khat  would 
r.ot j eopa rd i ze  h i s  c i b i z e r . s h i p ,  bub Oo r.o a v a i l .  A s  a  
r .or.-Australiar he was l i a b l e ,  a s  he pub i t ,  bo be 'b_umped 
a s i d e . "  " I f  you were r .* t  a  c i t i z e r . , "  bhey gave it / f h e  pos i t i oT /  - 
bo a  c i t i z e r .  f i r s t .  9  He had r.o r e s o u r c e s ,  a s  he-declared 

The cor . su la r  o f f i c e r  cor.cerr.ed, however, sbabed ir, ar. 
a f f i d a v i t  execu ted  op ~ e b i u a r y  12, 1991: 

I  s p e c i f i c a l l y  r e c a l l  g0ir.g over b h i s  c l a u s e  
w i t h  Mr. C: . I exp la i r . ed  bhab he d i d  r.ok 
r.eed bo s i g r .  i b ,  ar.d thaB i f  he d i d  s o  he 
would be g iv i r .g  up h i s  c i b i z e r . s h i p .  

He s i g r e d  i b  aryway, exp1air.ir .g a s  he d id  s o  
bha t  he wished t o  speed up bhe p r o c e s s  of h i s  
l o s s  of c i t i z e r . s h i p ,  s o  t hab  he cou ld  hur ry  
up w i b h  h i s  immigra~.b v i s a  a p p l i c a t i o r . ,  w h i c h  
he  saw a s  h i s  most e f f e c b i v e  way t o  reburr .  t o  
b h e  Ur.ibed Sbabes.  Wher. he s a i d  bha t  I exp1air.- 
ed a g a i n  t hab  a  cor .vic0ior .  o r  t h e  c r i m i r a l  
c h a r g e s  would almosb c e r D a i r . 1 ~  l e ad  bo a  v i s a  
r e f u s a l  Chab cou ld  r.ot be gob t e r  a r o u r d .  H e  
s igr .ed it ar.yway. 

Abser.t c r e d i b l e  evider .ce t o  bhe c o r k r a r y ,  i k  is presumed 
bhab p u b l i c  o f f i c i a l s  perform Bhe duBies of b h e i r  o f f i c e  
f a i t h f u l l y  ar.d c o r r e c t l y .  A p p e l l a r . t l s  s e l f - s e r v i r . g  
u rcor roboraked  sCaBemer.B is ir.suf f i c i e r t  t o  rebu t  t h e  
presumpbior. of  o f f i c i a l  r e g u l a r i t y .  Ir. t h e  premises ,  we car.r.ot 
a ccep t  bha t  a p p e l l a R b  s i g ~ e d  t h e  vo lu rba ry  re1ir.quishmer.t 
sbabeme~.b ~ . o b  u r .de r s ta rd i r .g  whab he was d o i r g .  

9 .  T r a r s c r i p b  of  I4earir.g i r  bhe Mabter of  C ,  S. C ' I  

Board of A p p e l l a t e  Review, Jar .uary 17, 1991, 11. Hereafber  
r e f e r r e d  fio- a s  "TR" . 



ur.der d i rec t i  e x a m i r . a t i o ~  d u r i r g  o r a l  argumer.b: 

I fourd  thab  I was r e l y i r g  a g a i r  o r  l o a r s  
from people  t o  s u r v i v e  ar.d I s o l d  a  l o t  of 
my owr. pe r sor . a l  t h i r g s  d u r i r g  t h e  pe r i od  of 
t ime I had brought  w i b h  me from Erglar .d,  
s a d d l e s ,  r i d i r . 9  equipmerb, a  l o t  of jewelry  
t h 3 t  I had. 

Q Did  you have ar.y sav i r .gs  accour.bs,  ar.y 
mor.ey bucked away, r.esb egg ar.ywhere? 

A NO. 

Q D i d  you eve r  go withoub $0 p rov ide  f o r  
Becky? 

A Yes. There was a pe r i od  of about  4 bo 6 
weeks I t h i r . k  bhab I l i v e d  o r  d i e t  p i l l s .  
I had a  f r i e n d  who had a  g rocery  sbo re  a ~ . d  
whab she  would do is d rop  by w i t h  tihir.gs 
bhab were l i k e  secor.ds.  I j u s t  f0ur.d i b  was 
e a s i e r  Bo--well, i b  kept  your r i d i r . g  weighb 
dowr.. 

B u t  i t  w a s r ' t  u r b i l  I stiarbed ir.Bo tihe 
beach i rg  p o s i t i o r .  t h ab  t h i r g s  s t a r b e d  bo pick 
up agair . .  10 

IP. b r i e f ,  a p p e l l a r b  was by h i s  l i g h t s  ir. d i r e  s t r a i t s  i r  
1983, a r d  saw r a i zu ra l i z a t i o r .  ir. Ausb ra l i a  a s  t h e  or.ly way he 
could  a l l e v i a t e  h i s  p l i g h t .  

Arguably a p p e l l a r k  was ir. a  bighti ecor.omic siktuat ior . .  
The esse r .B ia l  i r q u i r y ,  however, is  whether h i s  d i f f i c u l t y  was 
so s e v e r e  a r d  s o  u r r e s o l v a b l e  excepk by p l a c i r g  h i s  U r i t e d  
Sbabe c i t i z e r s h i p  ir. p e r i l  bhab we shou ld  deem h i s  performarce  
of bhe expab r i ab ive  acb i r . v o l u r t a r y .  

Duress cor r .o fes  abser.ce of  c h o i c e ,  lack  of o p p o r b u r i t y  
bo make a  persor .a l  c h o i c e .  A p p e l l a r t  f a i l s  i r  h i s  a tbempt bo 
e s t a b l i s h  t h a t  he was subjecbed t o  t r u e  d u r e s s  p r i m a r i l y  
because he has  o f f e r e d  r o  proof bhab h i s  s i b u a t i o r  was a s  
calamibous a s  he  c l a i m s  o r  bhat  h e  t r i e d  t o  f i r d  employmert 
bhab would meek  h i s  ecoromic r e e d s  wi thou t  j e o p a r d i z i r g  h i s '  
Uribed S ka t e s  c i b i z e r s h i p ;  we have r ece ived  o r l y  h i s  
u r co r robo ra t ed  a s s e r b i o r s  bha t  t h a t  was bhe c a s e .  
S i g r i f i c a r t l y ,  i B  does r o t  appear  t hab  he made a  s e r i o u s  e f f o r b  
bo f i r d  employmert t h a t  would rob e r t a i l  p e r fo rmi rg  a r  



expatriative act. One might ask, for example, why he did not 
try to locate a position as a riding instrdctor at another 
stable after the one that hired him went out of business. 
After all, he claims to be an accomplished equestrian. Yet, 
there is no evidence he even made even one inquiry about a 
position at any-stable in Australia. 

On all the evidence, appellant has failed to show that 
his economic situation was dire. While it is well-settled that 
economic duress may avoid the effect of an expatriative act, 
the plight of the person who alleges economic duress must be 
"dire." Maldonado-Sanchez v. Shultz, 706 F.Supp. 54, 60 
(D.D.C. 1989), citing Stipa v. Dulles, 233 F.2d 531 (3rd Cir. 
1956 1 .  

Appellant asks us to believe that he could not solve his 
economic difficulties by returning to the United States with 
his daughter. He asserts that he was "estopped" from returning 
by the actions of his ex-wife in initiating legal actions 
against him and deterred by his former in-laws who he alleges 
intimidated him before he left the United States and were 
likely to do him grave harm if they met him again. 

We cannot agree that he was constrained to remain in 
Australia by forces over which he had no control. It was his 
legal duty to comply with the orders of tne New Jersey courts 
and return the child to their jurisdiction. The legal actions 
initiated by his former wife arose, it seems clear, solely 
because of appellant's refusal to obey the court orders. As to 
his fear of harm from his former wife's family, the most that 
might be said about such allegation is that it is not clearly 
established. Appellant elected to remain in Australia although 
he could have returned to the United States. So he was the 
author of the difficulties he and his daughter experienced, for 
he faced a straight-forward choice - remain in Australia and 
resolve his economic plight by performing an act that placed 
his United States citizenship in jeopardy, or comply with the 
laws of the country of which he was a citizen. He chose the 
former course of action. In such circumstances, there can be 
no duress. See Jolley v. INS, 441 F.2d 1245 (5th Cir. 19711, 
cert. denied 404 U.S. 946 (1g71). 

Appellant's second argument that his naturalization was 
involuntary likewise is unpersuasive, for there is insufficient 
evidence to establish, as he contends, that a mental disorder 
in 1983 rendered him incapable to make a sound -or rational- 
judgment. Essentially he argues that the stress he experienced 
in 1978 as a consequence of what seems to have been an 
emotionally unsettling divorce persisted into 1983 and beyond. 
His earlier stress, he maintains, was exacerbated after he 
reached Australia by several considerations: fear of what 
would befall him if he were to return to the United States; 
concern about the legal actions his former wife had 



iribiated; worry aboub his firarcial plighb; diskress over 
beirg blackmailed by a male studerh, a miror, who threabered bo 
disclose his ard his daughber's whereaboubs ard bo reveal ar 
illicit relabiorship appellark allegedly had with this same 
studert. 

Ir 1978 appellarb erbered a cliric ir New Jersey to be 
Breabed for emobioral distress ard depressior. He was tireabed 
ard after a brief stay discharged himself. The diagrosis kher 
made was "maric depressive, depressed ard passive/aggressive 
persoralihy disorder." Ir Ausbralia appellart was treated by a 
Dr. P G , a gereral pracCibiorer, from 1981 urtil 1984 
wher he became Bhe patiert of Dr. P R. , also a gereral 
pracbitiorer, who succeeded ko Dr. G 's pracbice. Dr. 
R submibbed a declaratior (daBed February 19, 1991) 
regardirg appellarb's sbabe of mird ir 1983 which reads ir part 
as follows: 

Mr. C has had a lorg histsory of 
merbal illress variously diagrosed as 
depressior, maric depressive psychosis, 
ard passive aggressive persoraliby dis- 
order. He has exhibited mary boubs of 
depressior sirce I commerced seeirg him, 
ard over bhe years he has athempbed 
suicide or more khar ore occasior....I 
would say that he oftier made irratioral 
decisiors, some ever to his debrimerb, 
which were abtributable to his stress 
disorder. Based or bhe medical hisbory 
giver to me from the patierb ard bhe 
patierb's medical records wher he came 
Bo me ir 1984, I have ro reasor to be- 
lieve bhab Mr. C cordibior was 
ary differerk ir 1983. If arythirg, 
his sbress-relabed facbors may have 
beer more severe ir 1983 ~ h a r  ir 1984 
wher he begar treahmert wibh me. 

IF evaluatirg Mr. C , I would 
stab@ khaC because of his stress- 
relabed sympboms he was rot able to make 
rabioral judgmerts. 

Fragmertiary eviderce comes from 3 Dr. PI F f 

apparerbly a gereral practiibiorer whose patierb appellart was 
while he was ir a remard cerbre beirg held or the charges of 
which he was subsequerbly corvicted. F sbaked ir February 
1989 ir a commuricatior to a goverrmerb mirisber ir correctior 
wibh appellarb's pebitior Do have his Ausbraliar ratiuralizatior 
rescirded: 



Whilst he was there I formed the 
opinion that he was suffering from 
a severe depressive disorder which 
culminated in at least two attempts 
to-commit suicide. These incidents 
were very nasty and stressful to both 
the patient, staff and myself. 

The final medical evidence submitted by appellant is that 
of Dr. W K , a consulting psychiatrist, who apparently 
began to treat appellant in 1985. Dr. K . gave an evaluation 
of appellant in two letters written in 1989 and 1990. The 
following are excerpts from Dr. K 's 1990 communication to a 
government minister to whom he too wrote in support of 
appellant's efforts to have his naturalization rescinded: 

Mr. c was under a good deal of 
stress in 1985 during custody hearings 
for the daughter. More recently Mr. 
C was charged with having engaged 
in sexual activity with an under-age 
yeuth and came very close to going to 
prison. He was very depressed during 
this time and was acutely suicidal in 
the face of khe prospect of prison. 

There are personality vulnerabilities 
in this man which have lead /=F/ to 
emotional breakdowns at a nufiber of 
times during his life. 

Dr. K recommended that C - '  application for 
recision of his naturalization be looked at sympathetically; for 
him to remain in Australia would pose a grave risk to his 
psychiatric health. 

Dr. K 's 1989 communication was to appellant's attorney 
who had requested a report about how C was responding to 
psychiatric treatment following his conviction for sexual 
offenses. Dr. -K. noted that he had treated appellant with an 
anti-depressant drug, but stopped that treatment when it became 
apparent that the acute distress C had suffered during ,his 
trial had abated. The long report centered on Dr. K 's 
prognosis for C . After analyzing C , libido in 
extenso, Dr. K concluded that C required further 
treatment "to help him to establish appropriate adult 
relationships, sexual or otherwise, although he was encouraged 
by C response to therapy. 



IB is evidert bhat appellarb has a hisbory of depressior 
ard severe stress, has received medicabior over a period of 
years, ard has suicidal terdercies. I r  view of the foregoirg 
factors he asks-us to accept3 bhab he was rot capable ab the 
relevart time to make rakioral judgmerbs. The key irquiry 
therefore is whebher appellarb's depressior ard suicidal 
proclivity were so severe as to rerder him urable to perform a 
volurtary act of expatriabior ir 1983. 

Orly ore of the doctors who tireated appellarb from 1978 
orward saw him arourd Bhe bime of his raburalizaabior - Dr. 
P G . Dr. G , however, has rob preserbed ar 
opirior of appellarb's mertal stabe ir 1983. Nor have his 
records beer produced. Dr. R who holds his predecessor's 
records relatirg bo appellarti irterprebs them for us, ard 
flably asserts bhab appellarb was rob able to make rabioral 
judgmerts because of his skress-related sympboms. But, as the 
Departmert poirbs ouk, Dr. R is rob a psychiatrist. His 
Bestimory as to appellark's merbal cordibior therefore is 
ertibled bo very limibed evidertial weighb. Dr. K. , who 
presumpbively is compebert to make a judgmerb aboub appellarb's 
mertal capacity, has rob exbrapolabed appellart's merbal 
compeberce ir 1983 from his diagrosis of appellart ir 1985 ard 
afber. Although he Boo robes khat appellart is subject to 
severe depressior, he doe8 rot verbure ar opirior bhab such 
corditior probably rerdered appellarb urable ir 1983 to make 
rahioral judgmerbs. 

The Deparbmerb correcbly poirbs oub bhab it is well 
esbablished ir law bhat people are presumed bo be compekerh 
urtil the cortrary is demorstirabed by qualified medical 
opirior; ard furkher, thab suicidal berdercies are irsufficierb 
bo establish ar irabiliky bo make reasored decisiors. 
Appellarb may be a kroubled persoraliby, bub he has rob 
established bhab ir 1983 he was urable tio make a corsidered 
decisior to acquire Australiar citiizership. 

Careful examirabior of all the eviderce leads us bo 
corclude bhat appellarb has rob rebutibed the sbabutiory 
presumpbior Bhab he volurCarily obtaired raturalizabior ir 
Ausbralia. 

I11 

The skafube 11 provides, ard the cases' hold, bhat ever 
though a cikizer volurbarily performs a sbatubory expabriabirg 

11. Texb supra robe 1. 



acb, loss of cifizership will rot result urless it be proved 
bhab bhe cibizer irkerded to relirquish his 3rited Stakes 
rabiorality. VaPce v. Terrazas, 444 U.S. 252 (1980); Afroyim 
v. Rusk, 387 U.5. 253 (1961). It is bhe goverrmerbls burder bo 
prove a party's irberb, ard it is to do so by a preporderarce 
bf the eiiderce. ~ a r c e  v. Terrazas, supra, ab 267.- Irkerb may 

t 

be expressed ir words or fourd as a falr lrfererce from prover 
corduct. Id. ab 260. The irberb Bhe goverrmert must prove is 
Bhe party'sirterb wher the expabriatirg act was dore; ir 
appellarb's case, his irberB wher he volurbarily obbaired 
raburalizatior ir Australia. Terrazas v. Haig, 653 F.2d 285, 
287 (7Bh Cir. 1981). 

The Deparbmerb submibs thab appellarb's irterb ir 1983 
wibh respect to his Uribed Stabes citiizership is esbablished by 
direct corkemporary eviderce, ramely, his subscribirg Bo ar 
affirmabior of allegiarce bo Queer Elizabebh, bhe Secord ir 
which he rerourced "all obher allegiarce." The Deparkmerk 
furbher mairtxairs bhat bhere is aburdart circumsbarbial 
eviderce Bo be fourd ir appellarb's other words ard corduct 
which leave ro doubb Bhab it was appellart's will ard purpose 
bo relirquish his Uribed SBates cibizership wher he became ar 
Ausbraliar cibizer. 

Obbairirg raburalizakior ir a foreigr stabe may be 
highly persuasive eviderce of ar irterb to relirquish Urited 
Stabes cibizership, as the Supreme Court said ir Varce v. 
Terrazas, supra: 

/w/e are corfiderb that it would be - 
ircorsisbert wibh Afroyim /T87 U.S. 
253 (1967)T bo treat the expabriatirg 
acts specified ir sec. 1481(a) as 
Bhe equivalerb of or as corclusive 
eviderce of Bhe irdispersable 
volurbary assert of the cikizer. 
'Of course,' ary of bhe specified 
acbs 'may be highly persuasive 
eviderce ir Bhe parbicular case of 
a purpose Bo abardor citizership.' 
Nishikawa v. Dulles, 356 U.S. 129, 
139 (1958) (Black, J., corcurrirg). 

444 U.S. a t  261. 

Expressly rerourcirg "all other allegiarce" adds 
sigrificarb eviderbial weighb Bo the eviderce that ore who has 
performed ar expatriative acb irberded ko relirquish 
cibizership. The case law is explicit aboub bhe legal 
corsequerces of doirg so. A Urited Skates citizer who 
krowirgly, irtelligerbly ard volurkarily performs a statutory 
expatriabirg act ard simul~areously rerources Urited StaBes 
citizership demorskrates ar irterb tio relirquish Uribed SBabes 



citizenship, providing there are no factors of sufficient 
evodemtoa; weight to mandate a different result. Terrazas v. 
Haig, supra; Richards v. Secretary of State, 752 F.2d 1413 (9th 
Cir. 1985); and-Meretsky v. Department of State, et al., 
memorandum opinion, Civil Action 85-1985 (D.D.C. 1985); aff'd. 
sub nom. Meretsky v. Department of Justice, et al., memorandum -- 
opinion, No. 86-5184 (D.C. Cir. 1987). 

Now let us turn to the principal circumstantial evidence 
which the Department believes buttresses the direct 
contemporary evidence that appellant intended to relinquish his 
United States citizenship. 

In the citizenship questionnaire appellant completed in 
January 1989, he volunterred in reply to the following question: 

13. Did you know that by performing the 
act described in item 7 you might lose 
U.S. citizenship? Explain your answer. 

I was informed by Australian Immigra- 
tion that I might have to relinquish my 
American citizenship. 

In this connection, the observation of the vice consul 
who handled appellant's case (affidavit of February 14, 1991) 
is pertinent: 

r ~ 7 r o m  - my experience in Australia I can 
say that it was standard operating pro- 
cedure among Australian immigration 
authorities to collect the passports of 
foreigners undergoing naturalization and 
to inform them that their acquisition of 
Australian citizenship led to an auto- 
matic loss of their former nationality. 
In fact, the Australians were then at that 
time, I understand, more strict on the 
subject of forbidding dual citizenship 
than is the United States. Hany nat- 
uralized Australians have informed that 
they were told in no uncertain terms by 
Australian authorities that their pass- 
ports were being taken from them because 
they were losing their former nationality. 

It seems clear that appellant sought and accepted 
Australian citizenship in the face of the realization that he 
could expatriate himself. A fair inference to be drawn from 
appellant's conduct in such circumstances is that his likely 
aim was to terminate his United States citizenship. 



Ir bhe cibizership quesbiorraire, appellarb also sigred 
a sbabemert of volurbary relirquishmert of Urited Sbates 
rabiorality, as we have discussed above. Noti orly did he 
abkesk thereir Bhat he acbed volurbarily bub he also avgrred 
khab he did so wlbh tthe irterbior of relirquishirg his Uritied 
States ratiorality. 

Such a stakemert, provided it is krowirgly ard 
irkelligerkly execubed, is erkitiled to corsiderable evidertial 
weighb ir debermirirg the issue of irtert. See Terrazas v. 
Haig, supra ab 289, where the CourO of Appeals for bhe 7th 
~ i r c u i b e d  that the plairbiff had sigred a sbatemerb of 
relirquishmert which ib corsidered part of bhe "aburdarbu 
circumsbartial eviderce of bhe plairbiff's irterb wher he 
performed a sbatubory expabriatirg acb. For bhe reasors 
already stabed, we are satisfied bhab appellarb sigred Bhe 
sttabemert ir the questiorraire orly afker the vice corsul 
expressly explaired Bo him the serious implicabiors if he did 
SO. 

The record shows boo thab appellarb applied for ar 
immigrarb visa Bo erter the Uribed Stabes, ard bhat issuarce 
was deried urder bhe stabutory provisiors barrirg persors 
corvicbed of bhe offerses of which he was corvicbed. Applyirg 
for ar immigrarb visa plairly is ircorsisterb wibh a claim bo 
Urited Sbabes rahiorality, ard is eviderce thab ir 1983 
appellarb obbaired rakuralizabior ir Australia wikh bhe 
irbertior of Bermiratirg Urited States citizership. See 
Merebsky v. Depb. of Jusbice, et al., supra af 4: 

Merebsky was or robice that to become 
a lawyer he had bo become a Caradiar 
citizer, ard bhab doirg so might jeo- 
pardize his U.S. ratiorality .... He 
took ar oabh bhaB clearly ard explicitly 
required him bo rerource 'allegiarce ard 
fideliby' to bhe Urited SBates, the orly 
goverrmerk of which he was a cibizer at 
BhaC bime .... Moreover, despibe Meretsky's 
allegabiors thab he always corsidered 
himself ko be a U.S. cibizer, prior to 
seekirg a 'corfirmabior' of that citi- 
z e r s h i p  stabus, Meretsky made cerkair 
irquiries of bhe U.S. corsulate aboub 
applyirg for a visa.. .. 

The record is as barrer of words or acts which mighb 
show bhab appellart irberded bo keep his cibizership as ib is 
repleke wibh eviderce thab appellarb irkerded ir 1983 bo 
Bermirabe his Uriked SCabe cibizership. Ab ro time afber his 
raburalizatior ir Ausbralia did appellarb do or say arythirg of 
record which would eviderce a will bo retair his Uribed Sbattes 
citizership. 



Finally, we are satisfied that appellant acbed knowingly 
and inbelligently when he applied for and accepted Ausbralian 
cibizenship. He understood thak in order to obtain benure as a 
beacher he would have bo acquire Australian cbizenship; he made 
a plan and execubed it, so achieving his objecbive. Such 
conducb is not bhe act of one who acbed inadvertently or 
misbakenly. - 

In sum, bo paraphrase bhe Court of Appeals for the 
Disbrict of Columbia in Meretsky v .  Department of Justice - -  et 
al., supra ab 4, 5: in 1983 Ausbralian law required C - to 
renounce his United Sbates cibizenship in order to become an 
Australian cibizen. He did so knowing whab he was doing, and 
wibh Ghe requisibe frame of mind. The affirmabion of 
allegiance he made to Queen Elizabebh, the Second renounced 
American citizenship "in no uncertain terms." 

Having carefully reviewed all @he evidence presenbed to 
us we conclude $he Deparbmenb has sustained its burden of 
proving thab appellank inbended bo relinquish his Unibed Sbabes 
cibizenship when he obtained naturalizabion in Australia upon 
his own applicabion. 

Upon consideration of the foregoing, we hereby affirm 
Bhe Deparbmenbls determinabion that appellant expabriaked 
himself. 

Alan G. James, Chairman 

Edward G. Misey, Member 

J. Peter A. Bernhardt, Member 
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