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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

This is an appeal from an administrative determination 
of the Department of State that appellant, F- a expatriated himself on April 3, 1957, under the 
provisions of section 349(a)(1) of the ~mrnigration and 
Nationality Act by obtaining naturalization in Canada upon 
his own application. 1/ On June 4, 1976, the Consulate 
General at Montreal executed a certificate of loss of 
United States nationality which the Ds~artment approved. 
During the summer of 1976, appellant imnigrated to the 
United States, and reacquired his United States citizenship 
status by naturalization on March 7, 1980, at San Diego, 
California. He is now appealing the Departm2nt's 
adninistrative holding of loss of citizenship that was made 
in 1976. 

born in -, 
and acquired United States 
grated with his parents to 

Car.aL?a in 1930, when he was three years of age, and 
resided continuously in Canada until 1976, except for 
temporary stays and visits in the United States, inclueins 
a brief period of military service in the United States. 
According to appellant's written submissions to the Board, 
he had trained as a pilot in the Royal Canadian Air Force , 

from 1943 to 1945, served in the U.S. Army Air Force 
from August 1945 to April 1946, attended the University 
of Buffalo in 1947, continued his education in Canada, 
served in the Royal Canadian Air Force  fro^ 1951 to 1953, 
and subse~uently qualified to practice law in Ca~~ada. 
It appears that in 1947, he wes also en~ployed by 
American Airlines in Buffalo, New York an6 during 1951 by 
Korth Pmerican Aviation in Los kngeles. 

1/ SectioL 349(a) (1) of the Immigration and Kationality A c t ,  - 
8 U. S.C. 1481 (a) (1) , reads: 

Sec, 349(a) From and after the effective date of 
this A c t  a person who is a national of the United 
States whether by birth or naturalization, shall 
lose his nationality by -- 

(1) obtaining naturalization in a foreign 
state upon his own application, ... 



On A p r i l  3 ,  1957,  K o b t a i n e d  n a t u r a l i z a t i o n  
i n  Canada upon h i s  own a p p l i c a t i o n .  A l though  t h e  r e c o r d  
c o n t a i n s  n o  con tempora ry  a c c o u n t  or e x p l a n a t i o n  o f  h i s  
n a t u r a l i z a t i o n ,  K s t a t e d  i n  a n  a f f i d a v i t  e x e c u t e d  on 
O c t o b e r  2 2 ,  1980 ,  t h a t  h i s  " s o l e  and  o n l y  i n t e n t i o n  i n  
becoming a  Canad ian  c i t i z e n  i n  A p r i l ,  1957 ,  was t o  q u a l i f y  
t o  p r a c t i c e  l aw  i n  Canada." 

It a p p e a r s  t h a t  it was n o t  u n t i l  1976 ,  some n i n e t e e n  
y e a r s  l a t e r ,  t h a t  t h e  C o n s u l a t e  G e n e r a l  a t  M o n t r e a l  f i r s t  
l e a r n e d  o f  K's n a t u r a l i z a t i o n  i n  Canada.  I n  J u n e  
o f  1976 ,  he  a p p l i e d  a t  t h e  C o n s u l a t e  G e n e r a l  fo r  a n  
immigran t  v i s a  t o  t h e  U n i t e d  S t a t e s .  The c o n s u l a r  o f f i c e r  
r e p o r t e d  t o  t h e  Depar tment  a t  t h a t  t i m e  t h a t  K m  
s t a t e d  t h a t  "he  had n e v e r  been  documented a s  a  U.S. c i t i z e n . "  
The c o n s u l a r  o f f i c e r  a l s o  r e p o r t e d  t h a t  K p r e s e n t e d  
h i s  ~ a n a d i a n  p a s s p o r t  and  c e r t i f i c a t e  o f  citizenship a s  
e v i d e n c e  o f  h i s  Canadian  n a t i o n a l i t y  and  a  c e r t i f i c a t e  o f  
h i s  G i r t h  i n  F h i l a d e l p h i a  on J u n e  3 ,  1927.  A p p e l l a n t  a l s o  
e x e c u t e d  on J u n e  4, 1976 ,  a t  t h e  C o n s u l a t e  G e n e r a l  a n  
" A f f i G a v i t  o f  E x ? a t r i a t e d  F e r s o n "  i n  which  h e  d e c l a r e d  t h a t  
h e  was n a t u r a l i z e d  a s  a  c i t i z e n  o f  Car,ada on A p r i l  3 ,  1957 ,  
t h a t  t h e  a c t  was f r e e  and  v o l u n t a r y ,  t h a t  n o  i n f l u e n c e ,  
corr!pulsion,  f o r c e  o r  d u r e s s  was e x e r t e d  u?on him by a n y  
o t h e r  p e r s o n ,  and t h a t  i t  was done w i t h  t h e  i n t e n t i o n  o f  
r e l i n q u i s h i n g  h i s  Un i t ed  S t a t e s  c i t i z e n s h i p .  

On t h e  same day ,  J u n e  4 ,  1976 ,  t h e  C o n s u l a t e  G e n e r a l  
p r e p a r e d  a c 5 r t i f i c a t e  o f  l o s s  o f  U n i t e d  S t a t e s  n a t i o n a l i t y ,  
a s  r e q u i r e d  by s e c t i o n  358 o f  t h e  I m m i g r a t i o n  a n d  
K a t i o n a l i t y  A c t .  2 /  The C o n s u l a t e  G e n e r a l  c e r t i f i e d  - 

2/ S e c t i o n  358 o f  t h e  Imrnigrat,$on and  K a t i o n a l i t y  A c t ,  - 
8  U.S.C. 1501 ,  r e a d s :  

Sec .  358. W h ~ n e v e r  a  d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e r  of t h e  U n i t e d  S t a t e s  h a s  r e a s o n  t o  b e l i e v e  
t h a t  a  p e r s o n  w h i l e  i n  a f o r e i g n  s ta te  h a s  l o s t  
h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  u n d e r  any p r o v i s i o n  
o f  c h a p t e r  3 o f  t h i s  t i t l e ,  or  u n d e r  a n y  p r o v i s i o n  
o f  c h a p t e r  I V  of t h e  N a t i o n a l i t y  A c t  o f  1 9 4 0 ,  a s  
zii~encied, he s h a l l  c e r t i f y  t h e  f a c t s  upon wh ich  
such  b e l i e f  i s  b a s e d  t o  t h e  D e p a r t m e n t  o f  S t a t e ,  
i n  w r i t i n g ,  u n d e r  r e g u l a t i o n s  p r e s c r i b e d  by  t h e  
S e c r e t a r y  o f  S t a t e .  I f  the report  t o  t h e  d i p l o m a t i c  
or  c o n s u l a r  o f f i c e r  i s  approved  by t h e  S e c r e t a r y  
of S t a t e ,  a copy of t h e  c e r t i f i c a t e  shall be 

, 



that appellant obtained naturalization in Canada on 
April 3, 1937, upon his own application, and thereby 
expatriated himself under provisions of section 349(a)(1) 
of the Immigration and Nationality Act. The Department 
approved the certificate of loss of United States 
nationality on July 9 ,  1976, Thereafter, the Consulate 
General forwarded to ~a copy of the certificate 
of loss of nationality and invited his attention to the 
appeal procedures described on the reverse side of the 
certificate. 

moved to the United States in the summer of 
a naturalized United States citizen on 

Karch 7, 1980, at San Diego, California. On October 22, 
1980, he filed this appeal from the Department's 1976 
adninistrative holding of loss of nationality, 
notwithstanding that he had since that time regained 
his United States citizenship status by naturalization. 

Appellant alleges in his appeal that it was not until 
August of 1980, after his naturalization in the United 
States, that he first became aware of the law relating to 
his citizenship status as a consequence of his reading, 
"entirely by chance," the decisions of the Su2reme Court 
in Afroyim v. - Rusk, 387 U.S. 253 (1967) and in Vance v. 
Terrazas, 444 U . S .  252 (1980). In these decisions, the 
Supreme Court declared that in order to find that a person 
has expatriated himself or herself, the Governiient nust 
not only show that the expatriating act has been volun- 
tarily performed, but must also show that the act was 
performed with an intent to relinquish United States 
citizenship. 

Appellant further alleges that he never intended or 
wished to renounce or relinquish his United States 
citizenship in 1957. As to the "Affizavit of Expatriated 
Person" which he executed on June 4, 1976, and in which 
he swore that his naturalization in Canada was done with 
the intention of relinquishing his United States citizenship, 
appellant repudiates it "as being falsen. He now states 
that he swore that affidavit "without a full understanding 

forwarded to the Attorney General, for his 
information, and the diplomatic or consular 
office in which the report was made shall be 
directed to forward a copy of the certificate to 
the person to whom it relates. 



o f  i t s  f u l l  i m p a c t  upon h i s  U.S. c i t i z e n s h i p " ,  a n d  t h a t  
h e  b e l i e v e d  it t o  be "an i n s i g n i f i c a n t  a d m i n i s t r a t i v e  
document" .  H e  a l s o  s t a t e s  t h a t  h e  swore t o  t h a t  a f f i d a v i t  
a f t e r  h e ' h a d  been  in fo rmed  by c o n s u l a r  o f f i c e r s  t h a t  h e  
h a d  l o s t  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p ,  and  a f t e r  h e  had  
a d v i s e d  a  c o n s u l a r  o f f i c e r  t h a t  h i s  o n l y  i n t e n t  i n  becoming 
a  Canad ian  c i t i z e n  was t o  q u a l i f y  t o  p r a c t i c e  l a w  i n  Canada. 
A p p e l l a n t  a r g u e s  t h a t  h i s  i n t e n t  t o  r e l i n q u i s h  h i s  U n i t e d  
S t a t e s  c i t i z e n s h i p  h a s  n o t  been  p r o v e n  by a p r e p o n d e r a n c e  
o f  t h e  e v i d e n c e .  

Whi le  it a p p e a r s  anomalous f o r  K a  U n i t e d  
S t a t e s  c i t i z e n ,  t o  t a k e  a n  a p p e a l  f rom a n  e a r l i e r  admin i s -  
t r a t i v e  d e t e r m i n a t i o n  o f  h i s  l o s s  o f  c i t i z e n s h i p ,  h e  p o i n t s  
o u t  t h a t  " h e  n a y  no  l o n g e r  be c o n s i d e r e d  a  n a t i v e  bo rn  
U . S ,  c i t i z e n  and  no  l o n g e r  e n t i t l e d  t o  s u c h  b e n e f i t s  a s  
a r e  e x t e n d e d  t o  n a t i v e  b o r n  c i t i z e n s . "  H e  a l s o  p o i n t s  o u t  
t h a t  t h e  c i t i z e n s h i p  o f  h i s  d a u g h t e r ,  C a t h e r i n e  Ann 
H e n n e r l y ,  who was bo rn  i n  Canada on J u n e  1 0 ,  1 9 6 2 ,  o f  a  
Canad ian  c i t i z e n  mothe r ,  and i s  p r e s e n t l y  a r e s i d e n t  
a l i e n  o f  t h e  U n i t e d  S t a t e s ,  w i l l  be d e t e r m i n e d  by t h e  
a p p e a l .  

I n  a  mzmorandum t o  the Board d a t e d  J u l y  7 ,  1981 ,  
P z s s p o r t  S e r v i c e s  on  b e h a l f  o f  t h e  Depar tment  u r g e s  u s  
t o  d i s n i s s  this c a s e  a s  b a r r e d  by res j u d i c a t a  of t h e  
j u d 9 , e n t  o f  n a t u r a l i z a t i o n .  Because  a p p e l l a n t  was n a t u r a -  
l i z e d  i n  t h e  Un i t ed  S t a t e s  i n  1980 ,  f o u r  y e a r s . a f t e r  t h e  
D~;a r "men t ' s  a d m i n i s t r a t i v e  h o l d i n g  of loss o f  n a t i o n a l i t y ,  
it i s  a r g u e d  t h a t  t h e  c o u r t  o r d e r  o f  n a t u r a l i z a t i o n  i s  
c o n c l u s i v e  a s  t o  a p p e l l a n t ' s  U n i t e d  S t a t e s  c i t i z e n s h i p  
s t a t u s  and  t h a t  a p p e l l a n t  may n o t  now c o l l a t e r a l l y  a t t a c k  
t h a t  ?uZ9ent o r  o t h e r  r e l e v a n t  i s s u e s  t h a t  h e  c o u l d  have  
r a i s e d  i n  t h e  1980  n a t u r a l i z a t i o n  p r o c e e d i n ~ s  i n  t h e  
U n i t e d  S t a t e s .  1 

I t  c o u l d  p e r h a p s  be a l s o  a r g u e d  t h a t  t h e  a p p e a l  i s  
f r i v o l o u s  sfid s h o u l d  be d i s m i s s e d .  On t h e  f a z e  o f  t h e  
r e c o r d  it may be s a i d  t o  be d e v o i d  o f  m e r i t  and  s u b s t a n c e  
i n  t h a t  a p p e l l a n t  who r e c e n t l y  r e a c q u i r e d  h i s  U n i t e d  
States c i t i z e n s h i p  s t a t u s  i s  now s e e k i n g  a  r e v e r s a l  of a n  
e a r l i e r  a c l r n i n i s t r a t i v e  h o l d i n g  of t h e  Depa r tmen t  o f  loss  
of c i t i z e n s h i p .  

A l t h o u g h ,  upon e x a m i n a t i o n ,  t h e r e  may be m e r i t  t o  t h e  
a b o v e  a r g u m e n t s ,  w e  b e l i e v e  t h a t  t h e  Board  i n  t h e  f i r s t  
i n s t a n c e  m u s t  d e t e r m i n e  w h e t h e r  t h e  a p p e a l  was f i l e d  w i t h i n  



the prescribed period of time. If the appeal was not 
timely filed, the Board would lack jurisdiction to hear the 
appeal. 

Under the current regulations of the Department, which 
were promulgated on November 30, 1979, the time limitation 
for filing an appeal is one year after approval of the 
certificate of loss of nationality. 3/ The regulations 
further provide that an appeal filed after the time limit 
shall be denied unless the Board for good cause shown 
determines that the appeal could not have been filed within 
the prescribed time. The current regulations, of course, 
were not in force at the time the Department approved the 
certificate of loss of nationality that was issued in this 
case. 

The Dezartment's regulations, which were in effect 
on July 9, 1976, the date the Department approved the 
certificate of lcss of nationality issued in appellant's 
case, provided as follows: 

k aerson who contends that the Department's 
a&inistrative holding of loss of nationality 
or expatriation in his case is contrary to 
law or fact shall be entitled, upon written 
recuest made within a reasonable time after 
reesipt of notice of such holding, to appeal 
to the Board of Appellate Review. -4J 

Ws cons,der the above time limitation applicable in 
t h e  circ-mstsnces of this case. Thus, under the governing 
tine limitation, a person who contends that a Department's 
hoiding of loss of nationality is contrary to law or fact 
is required to appeal such holding to the Board within a 

/ reasonable time after receipt of notice of the holding of 
lcss of r,ationality. If a person does not initiate his or 
her appal to the Board within a rezsonable time, the appeal 
would be barred and the Board would be without authority to 
entertain it. 

3/ Section 7.5 of Title 22, Code of Federal Regulations, - 
22 C.F.R. 7.5. 

4 /  Section 50.65 of Title 22, Code of federal Regulations - 
(1976), 22 C.F.R. 50.60. 

- - - 



The question of whether an appeal was taken within a 
reasonable time depends upon the circumstances in a 
particular case. Chesapeake and Ohio Railway v. Martin, 
283 U.S. 209 (1931). Generally, reasonable time means 
reasonable under the circumstances. It has been held to 
mean as soon as circumstances will permit, and with such 
promptitude as the situation of the parties and the 
circumstances of the case will allow. This does not mean, 
however, that a party be allowed to determine "time suitaSle 
to himself." -- In re Roney, 139 F.2d 175, 177 (1943). 

As the Department pointed out in its appeal memorandum 
of July 7, 1981, the time limitation of a reasonable time 
to appeal an adverse decision is to allow an appellant 
sufficient time upon receipt of such decision to assert 
his or her contentions of law or fact a9ainst the Department's 
holding of loss of rationality. Further it should be noted 
that the period of a "reasonable time" begins to run with 
the receipt of the De2zrtnent's holding of loss of nationality, 
and not at some subsequent time, years later, when appellant 
may chance upon a court decision bearing upon citizenship 
matters or when appellant, for whatever reason, may seek 
belatedly to restore his United States citizenship status. 

Here, as we have seen, the Consuzate General at Montreal 
forwarded appellant in July 1976, a co2y of the certificate 
of less of nationality, and called specifically to his attention 
the procedures for taking an appeal. Appellant, however, 
did not dispute the finding of loss of nationality at that 
time. Instead, he sought and received an immigrant visa to 
the United States, and thereafter applied for and obtained 
naturalization in the United States. Whatever the reason,/ 
it is beyond dispute that appellant had ample opportunity 
to take an appeal to the Board prior to that t i m e .  In our 
view, appellant's delay in pursuing an appeal until 
October 22, 1980, was unreasonable in the circumstances of 
this case. 

We are unable to conclude that the appeal was made 
within a reasonable time after receipt of the Department's 
administrative holding of loss of nationality, as pre- 
scribed in the regulations on limitations then in effect. 
Accordingly, we find that the appeal is time barred and 



t h a t  the Board is without authority to determine the appeal .  
The appeal is denied. 

--LLII&. ti ~ L ( / L ;  
Julia W. Willis, Chairman 
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