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This i s  an appeal from an adminis t ra t ive  holding of t h e  
Department of  S t a t e  t h a t  appe l l an t ,  M H B ,  ex- 
p a t r i a t e d  himself on A p r i l  17,  1970, under t h e  provis ions  o f  
s e c t i o n  349 ( a )  (1) of t h e  Immigration and Na t iona l i ty  A c t  b  
acqui r ing  I s r a e l i  n a t i o n a l i t y  upon h i s  own appl ica t ion .  - 17 

On October 5, 1978, t h e  American Embassy a t  Te l  Aviv pre- 
pared a  c e r t i f i c a t e  of  l o s s  of n a t i o n a l i t y  i n  t h e  name of  
M H B The Embassy c e r t i f i e d  t h a t  appe l l an t  

na tu ra l i zed  a s  an I s r a e l i  c i t i z e n  on Apr i l  17,  1970, upon h i s  
own appl ica t ion;  and t h a t  he thereby e x p a t r i a t e d  himself under 
t h e  provis ions of s e c t i o n  349 (a) (1) of t h e  Immigration and 
Na t iona l i ty  Act. The Di rec to r  o f  t h e  Off ice of C i t i z e n s  Consular 
Services  approved t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  on 
J u l y  26, 1979, on behalf  of t h e  Department of S t a t e ,  The ap- 
proved c e r t i f i c a t e  of  l o s s  of  n a t i o n a l i t y  c o n s t i t u t e s  t h e  admin- 
i s t r a t i v e  determinat ion of  t h e  Department of S t a t e  from which an 
appeal l i e s  t o  t h e  Board o f  Appel late  Review. The a p p e l l a n t  
gave no t i ce  of appeal from t h i s  adminis t ra t ive  determinat ion by 
l e t t e r  dated December 5, 1979, t o  t h e  Embassy a t  Tel  Aviv. 

Upon r e c e i p t  of  a p p e l l a n t ' s  appeal on Apr i l  18, 1980, t h e  
Board requested Passpor t  Se rv ices  t o  submit t h e  record on which 
the Department's determinat ion of l o s s  o f ' n a t i o n a l i t y  was based 
and a  memorandum of  l a w  s e t t i n g  f o r t h  t h e  Department's p o s i t i o n  
on t h e  appeal. Passpor t  Se rv ices  submitted t h e  record on 
May 5, 1980, and requested t h e  Board t o  remand a p p e l l a n t ' s  case 
t o  it f o r  t h e  purpose of  vaca t ing  t h e  c e r t i f i c a t e  of l o s s  of 

1/ Sect ion 349 (a) (1) o f  t h e  Immigration and Na t iona l i ty  Act ,  
8 UTS. C. 1481 (a) (I) ,  reads: 

Sec. 349. From and a f t e r  t h e  e f f e c t i v e  d a t e  of  
' t h i s  A c t  a  person who i s  a n a t i o n a l  of t h e  United 
S t a t e s  whether by b i r t h  or  n a t u r a l i z a t i o n ,  s h a l l  l o s e  
h i s  n a t i o n a l i t y  by -- 

(1) ob ta in ing  n a t u r a l i z a t i o n  i n  a fo re ign  
s t a t e  upon h i s  own app l i ca t ion ,  . . . 



n a t i o n a l i t y .  The memorandum reques t  r ead  i n  p a r t :  

& - =  A f t e r  reviewing t h i s  record  t h e  Department has 
decided t h a t  the De a r tment  cannot  meet i t s  burden 
o f  proof i n  M r .  I ) ' s  case ,  i. e. , t h a t  t h e  Depart- 
ment is  n o t  able t o  show by a preponderance o f  the 
evidence t h a t  Mr. B ' s  n a t u r a l i z a t i o n  as an 
Israeli c i t i z e n  was undertaken wi th  t h e  i n t e n t  t o  
r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p .  I n a f a c t ,  the  
evidence i n  t h e  r e c o r d  . . . suppor t s  M r .  B ' s  
con ten t ion  t h a t  he  lacked  t h e  necessary  i n t e n t  t o  
r e l i n q u i s h .  

Accordingly, w e  r e q u e s t  t h a t  t h i s  c a s e  be re- 
manded t o  this o f f i c e  so t h a t  t h e  C e r t i f i c a t e  of 
Loss of  N a t i o n a l i t y ,  approved i n  M r .  m ' s  name 
on J u l y  26, 1979, can be vacated.  . . 
I n  view o f  t h e  fact  t h a t  Pas spo r t  Se rv i ces  i n  i t s  memo- 

randum of May 5, 1980, a s s e r t e d ,  w i thou t  exp lana t ion ,  t h a t  t h e  
Department was unable  to s u s t a i n  t h e  burden o f  p rov ing  
M r .  B s  i n t e n t  t o  r e l i n q u i s h  h i s  United S t a t e s  c i t i z e n s h i p ,  
t h e  Board, on May 12,  1980, reques ted  P a s s p o r t  S e r v i c e s  t o  s t a t e  
w i th  p a r t i c u l a r i t y  t h e  p o i n t s  o f  law and facts, which i n  t h e  
opinion of t h e  Department, war ran t  a remand o f  the case. I n  
compliance wi th  t h e  Board's  r e q u e s t ,  P a s s p o r t  S e r v i c e s  submit ted 
a f u r t h e r  memorandum on June 13, 1980, s e t t i n g  f o r t h  t h e  Depart- 
ment's unders tanding of t h e  facts and a d i s c u s s i o n  of t h e  ap- 
p l i c a b l e  l a w .  It concluded aga in  t h a t  t h e  ev idence  of r eco rd  
f a i l e d  t o  suppor t  a f i n d i n g  of an i n t e n t  on t h e  p a r t  of M r .  B- 
t o  r e l i n q u i s h  h i s  Uni ted S t a t e s  c i t i z e n s h i p  when he became an 
I s r a e l i  c i t i z e n  and, accord ing ly ,  r eques t ed  t h a t  the c a s e  be 
remanded f o r  the purpose of vaca t ing  the  c e r t i f i c a t e  o f  loss of 
n a t i o n a l i t y .  

W e  do n o t  a g r e e  f u l l y  w i t h  t h e  a n a l y s i s  and i n t e r p r e t a t i o n  
of  the a p p l i c a b l e  l a w ,  set forth i n  the supplementary memorandum 
of Pas spo r t  S e r v i c e s ,  concerning t h e  q u e s t i o n  of  i n t e n t  to 
r e l i n q u i s h  c i t i z e n s h i p .  Nonetheless ,  upon review of t h e  e n t i r e  
r eco rd  b e f o r e  t h e  Board and i n  l i g h t  of Afroyim v. Rusk, 387 
U.S .  253 (1967), t h e  At torney Genera l ' s  Sta tement  of I n t e r p r e -  
t a t i o n ,  42  Op. At t 'y .  Gen. 397 (1969), and Vance v. Terrazas ,  

f 4 4  U.,S. --- (No. 78-1143, January 15, 1980) ,  w e  are unable  t o  
conclude t h a t  h i s  e x p a t r i a t i n g  act w a s  accompanied by an i n t e n t  
t o  r e l i n q u i s h  h i s  United S t a t e s  c i t i z e n s h i p .  I n  such 



c i rcum~tances ,  w e  a r e  agreeable  t o  the reques t  for remand to 
vaca te ' the  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  and hereby remand 
t h i s  case t o  Passpor t  Serv ices  f o r  f u r t h e r  proceedings. 1/ 

i 2 

& 
sey,  Member 

Warren E. Hewitt, Member 

2/ Sect ion  7.2, T i t l e  22, Code of Federal Regulations, 22 CFR 
7.2, 44 Fed. Reg. 68825 (19791, provides i n  p a r t :  

. . : The Board s h a l l  t ake  any ac t ion  it cons iders  
appkopriate and necessary t o  the d i s p o s i t i o n  of t h e  
cases  appealed t o  it. 
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