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CASE OF: S L S- 

This is an appeal from an administrative holding of the 
Department of State that appellant, s L S t  
expatriated herself on March 28, 1969, under the provisions 
of section 349(a) (1) of the Immigration and Nationality Act, 
by obtaining naturalization in Israel upon her own applica- 
tion. 1/ - 

S t  was born in -, 
thus acquiring United States 

citizenship at birth. She resided in the United States 
until April 1959, when she emigrated to Israel with her 
family who became permanent residents of Israel on April 
20, 1959. Her parents included appellant, who was then 
aged 32, in their exercise of an option against acquiring 
Israeli citizenship with their signing, on April 30, 1959, 
of the so-called opting-out declaration as provided under 
section 2 (c) (2) of the Israeli Nationality Law. 2/ Ms. 

completed grades seven and eight of her eiementary 

1/ Section 349(a) (1) of the Immigration and Nationality Act, - 
8 U.S.C. 1481 (a) (11, reads: 

"From and after the effective date of this Act 
a person who is a national of the United States 
whether by birth or naturalization, shall lose 
his nationality by-- 

"(1) obtaining naturalization in a foreign 
state upon his own application, ..." 

2 /  Section 2 (c) (2) of Israeli Nationality Law, 1952 provides: - 
"This section [re an immigrant becoming an Israel 
national under the Law of Return, 19501 does not 
apply-- 

"(2) to a person full of age who, immediately 
before the day of his immigration or the day 
of the issue of his immigrant's certificate, 
is a foreign national and who, on or before 
such day or within three months thereafter 
and whilst still a foreign national, de- 

(contd) 



school education in Israel. Two years after graduation in 1965 
from an Israeli high School, Ms. S entered Ort Medical 
Technical College in Israel in 1967 and received a diploma in 
1969. She then majored in biology' at the Ben Gurion University 
from 1971 to 1974, when she received a BSC Degree in Biology. 
From January 1969 through August 1974, Ms. S w o r k e d  in 
various Israeli hospitals and clinical and medical centers 
initially as a laboratory trainee and later as a laboratory 
technician. 

Although not an Israeli citizen, appellant was conscripted 
into and served in the Israeli Army from September 12, 1965 to 
May 9, 1967, and took an oath of allegiance to Israel in con- 
nection with this service. On March 28, 1969, her parents in 
cancelling their opting-out declaration automatically acquired 
Israeli citizenship pursuant to Amendment No. 2, section 9(a) 
of the Israeli Nationality Law. - 3/ Appellant, who having 

2/ (contd) - 
clares that he does not wish to become an 
Israel national; such a person may, by notice 
in writing to the Minister of the Interior, 
waive his right to make a declaration under 
this clause; " 

The effect of this provision is to exempt the declarants 
from automatically acquiring Israeli nationality under 
section 2 (b) (2) of the Law of Return. 

3/ Amendment No. 2, section 9 of the Israeli Nationality - 
Law provides : 

(a) Where an inhabitant of Israel was not granted 
Israel nationality by reason of a declaration 
made prior to the commencement of this Law 
under section 2(c) (2) of the principal Law-- 

(1) he may, during the period between the 
commencement of this Law and the 31st 
March 1969, file with the Minister of 
the Interior a notice to the effect that 
he is cancelling the declaration; 

(2) the Minister of the Interior, or a person 
authorized by him in that behalf, may, 
during the said period, cancel the declara- 
tion if it is proved to his satisfaction 
that it was made in error. 

(contd) 



reached the age of 18, could not be included as a minor in 
her parents' cancellation under section 9(a) of the Amendment, 
obtained Israeli citizenship on the same date, March 28, 1969, 
by virtue of her independent declaration to the Israeli Ministry 
of Interior pursuant to section 9(d) of Amendment No. 2 of 
Israeli Nationality Law (see footnote 3). 

Following appellant's application for a United States 
passport at the American Embassy at Tel Aviv on August 12, 
1969, the Department concluded on August 29, 1969,that she did 

(contd) 

(b) A person whose declaration has been cancelled 
under sub-section (a) shall, notwithstanding the 
provisions of the principal Law, become an Israel 
national by return with effect from the day of the 
cancellation. 

(c) Cancellation of a declaration under sub-section (a) 
also confers Israel nationality by return upon a 
minor included in such declaration, provided that 
on the date of cancellation he was still a minor 
and an Israel inhabitant; where the declaration 
of only one parent is cancelled, this sub-section 
will apply if such parent is entitled to sole 
custody of the minor or if the other parent 
has given his written consent. 

(dl An Israel resident, who was not granted Israel 
nationality by reason of a declaration made prior 
to the commencement of this Law under section 2(c)(3) 
of the principal Law and who has attained the age of 
21 at the date of the commencement of this Law, may, 
during the period between the commencement of this 
Law and 31st March 1969, make a declaration under 
section 2(d) of the principal Law. 

Section 2(d) of the principal Law provides: 

An Israel inhabitant who has not been granted Israel 
nationality by reason of a declaration made under 
subsection (c) (3) may, during the period between his 
18th and 21st birthdays, declare that it is his wish 
to become an Israel national and, from the date of such 
declaration, shall become an Israel national by return. 

(contd) 



not expatriate herself under section 349(a)(3) of the 
Immigration and Nationality Act 4/ by her military service 
because of the lack of evidence Ehat she intended to re- 
linquish her citizenship by that service. On December 24, 
1969, however, the Department concluded t\at appellant had 
lost her United States citizenship under section 349(a)(1) 
of the Immigration and Nationality Act (see footnote 1) by 
having obtained naturalization in a foreign state upon her 
own application, and requested the Embassy to prepare a 
Certificate of Loss of Nationality. The Certificate of Loss 
of Nationality, prepared by the Embassy on January 23, 1970, 
was approved by the Department on February 6, 1970. This ap- 
proved Certificate of Loss of Nationality constitutes the 
administrative holding from which an appeal lies to the 
Board of Appellate Review. 

On April 18, 1978, appellant's counsel gave notice of 
appeal to the Board and requested a hearing before the Board 
which was held on June 24, 1980. Appellant contends that her 
acquisition of Israeli citizenship was not an expatriating 
act, and that she did not intend to relinquish her United 
States citizenship when she acquired Israeli citizens hi^ upon 
her own application. 

Subsection (c)(3) provides that section 2 under which 
every immigrant under the Law of Return, 1950 shall 
become an Israel national, shall not apply 

( 3 )  to a minor who is a foreign national born 
outside Israel and whose parents made a 
declaration under clause (2) and included 
him therein; the declaration of one parent 
is sufficient for this purpose if the written 
consent of the other parent has been attached 
thereto or if the parent who made the declara- 
tion is entitled to sole custody of the minor. 

4/ Section 349(a)(3) of the Immigration and ~ationality Act, 
3 U.S.C. 1481(a) (3), reads: 

From and after the effective date of this Act 
a person who is a national of the United States 
whether by birth or naturalization, shall lose 
his nationality by-- 

(3) entering, or serving in the armed forces 
of a foreign state... 



Section 349(a)(1) of the Immigration and Nationality Act 
provides that a person who is a national of the United States 
shall lose his nationality by obtaining naturalization in a 
foreign state upon his own application. There is no dispute 
that appellant obtained Israeli citizenship. 

Appellant's counsel argued in a brief submitted on May 30, 
1978, that appellant's initiative under section 9(d) of the 
Amendment No. 2 of the Israeli Nationality Law (see footnote 3) 
did not constitute an application for Israeli naturalization and 
was not, therefore, an expatriative act under United States law. 
In his brief, counsel for appellant argued the injustice of the 
Department's determination that appellant committed an expatria- 
tive act and thereby lost her United States nationality by pro- 
ceeding to cancel the effect of her inclusion in her parents' 
opting-out declaration under section 9(d) of the Amendment No. 2. 
The injustice, he argued, inhered in the fact that her parents, 
who could simply revoke their opting-out declaration by pro- 
ceeding under 9(a) of the Amendment were considered by the 
Department not to have committed an expatriative act, and to have, 
therefore, retained their United States nationality. The reason 
appellant was required to proceed under section 9(d) and make an 
independent declaration instead of 9(a) of Amendment No. 2, 
under which her parents proceeded, was because the simple 9(a) 
act of revoking a previous opting-out declaration did not 
affect the status of one who had at the time of the revocation 
reached the age of 18. Section 9(d) provided that a minor who 
was included in the opting-out declaration of a parent may between 
the ages of 18 and 21 "declare that he wishes to become an Israeli 
nationalpnd from the day of his declaration he shall be an Israel 
national by return." (See footnote 3) ~ppellant's 
counsel '&ntended that esse~tially the whole S family had 
gone together to reverse the effects of the parents' original 
opting-out declaration and that each had the same intention of 
retaining their United States nationality; but that appellant, 
by virtue of her age, had to proceed independently which under a 
peculiarity in Israeli law necessitated her separate declaration. 
Further, appellant's counsel at the hearing distinguished between 
the automatic acquisition of Israeli nationality under the Law of 
Return and Amendment 2 thereof, and the process of naturalization 
in Israel which would be governed by a separate provision of the 
law, Article 5. - 5 /  He stressed that appellant's act was pursuant 

5/ Article 5 of the Israeli Nationality Law provides: - 
(a) A person of full age, who is not an Israel 

national, may obtain Israel nationality by 
naturalization if the following conditions 
are fulfilled: 

(contd) 



only to the Law of Return under which Israeli nationals 
maintained the status of dual citizens and was not an 
expatriative act in the process of naturalization. 
(TR. 5-7) - 6/ 

The Board, while sympathetic with the distinctions in 
Israeli law which appellant's counsel has drawn, is neverthe- 
less concerned only with appellant's acts and the construction 
of United States law in the light of those acts. Section 
349(a) (1) of the Immigration and Nationality Act provides: 

5/ (contd) - 
(1) he is in Israel 
( 2 )  he has been in Israel for three years out of 

the five years preceding the day of the sub- 
mission of his application; 

( 3 )  he is entitled to reside in Israel permanently; 
( 4 )  he has settled, or intends to settle, in Israel; 
(5) he has some knowledge of the Hebrew language; 
(6) he has renounced his prior nationality or 

proved that he will cease to be a foreign 
national upon becoming an Israel national. 

(b) Where a person has applied for naturalization 
and the conditions set out in subsection (a) 
have been fulfilled, the Minister of Interior, 
if he thinks fit to do so, shall grant him 
Israel nationality by the issue of a Certificate 
of Naturalization. 

(c) Prior to the grant of nationality, the applicant 
shall make the following declaration: 

I declare that I will be a loyal national 
of the State of Israel. 

(d) Nationality is acquired from the day of declaration. 

6/ TR. 5-7 refers to the transcript of the proceedings before - 
the Board of Appellate Review, June 24, 1980, at pages 5-7 
thereof. 



... a person who is a national of the United States 
whether by birth or naturalization, shall lose his 
nationality by (1) obtaining naturalization in a 
foreign state upon his own application.,. 
(See footnote 1) 

Section 101 (a) (23) of the Act defines "naturalization" 
as the "conferring of nationality of a state upon a person 
after birth, by any means whatsoever. " - 7/ 

The Department has recognized that naturalization in 
Israel under section 2 (b) (2) of the Israeli Nationality Law 8/ 
is granted by automatic operation of law, and that acquisiti.05 
of Israeli nationality pursuant thereto is not an expatriative 
act under section 349(a)(1) since it does not involve an ap- 
plication by the person concerned. 

When applying for a passport at the Embassy on August 12, 
1969, Ms. - signed an affidavit in which she stated that 
she had applied to the Israeli Ministry of Interior in March 
1969 (actually on March 28, 1969)', to cancel her parent's declara- 
tion opting-out of Israeli nationality on her behalf. 

In 1968, the Israeli Nationality Law of 1952 was amended. 
Under section 9 (a) (1) of the Amendment, Nationality (Amendment 190. 2) 
Law, 1968 (see footnote 3) a resident of Israel who had earlier 
opted out of Israeli citizenship could during a six-months period, 
revoke his opting out declaration by so informing the Minister 
of Interior, Under section 9(a) (2) of this same amendment, 
the Minister of Interior or his authorized designee, was authorized, 
within the same period, to cancel or void a resident's opting-out 
declaration if proved to his satisfaction that it had been made 
"in error." Under section 9(d) of this same Amendment, an Israeli 
resident who had attained the age of 21 at the date of the commence- 
ment of this Law, could, during the same six-months period, make 
a declaration that it is his wish to become an Israeli national. 

Ms. S ,  as noted previously in this opinion, proceeded 
under section 9(d) because she had attained the age of 21 before 
the effective date of the Amendment and therefore could not be 
included in her parents' cancellation of their 1959 opting-out 
declaration. 

The Board determined in the case of R - - C - - I 

decided February 22, 1974, that the procedure followed there, 
namely, the voiding of the opting-out declaration by the Israeli 

7/ 8 U . S . C .  1481 (a) (23) . - 
8/ 2(a) Every immigrant under the Law of Return, 1950 - 

shall become an Israel national. 
(contd) 



Minister of Interior pursuant to section 9(a)(2) did not 
constitute an acquisition of naturalization upon one's own 
application. The Department, in an Operations Memorandum 
to the Embassy of September 19, 1974, distinguished between 
the two methods provided for in sections 9 (a) (2) and 9 (d) , 
respectively, noting "This method of acquisition (that method 
pursued by Ms. S under S9(d))is naturalization upon one's 
application and does not appear to involve the same process as 
was employed in [the case of R - - C - - 1 ,  namely, that 
the Minister of Interior voided the opting-out declaration under 
section 9(a)(2) since the declaration was made in error. In fact 
section 9(d) requires the same sort of declaration to become a 
citizen that is required in section 2(d) of the main law." 

The Board agrees with the distinction made by the Depart- 
ment. We concur with the view that Ms. S ' s  declaration 
to the Israeli Minister of Interior was an application within 
the meaning of section 349(a)(1) of the United States ~mmigration 
3nd ~ationality Act of 1952 which provides that a person who is a 
~ational of the United States shall lose his nationality by 
"obtaining naturalization in a foreign state upon his own appli- 
zation. " 

In Ms. -Is particular circumstances, having been in- 
zluded in her parents' 1959 opting-out declaration, but excluded by 
Law from their subsequent cancellation, she thereby continued to be 
3 non-national of Israel with her status as a United States citizen 
~naffected. There was no way in this circumstance that she could have 
iutomatically become a national of Israel were it not for her having 
roluntarily taken the initiative in submitting her declaration to 
:he Israeli Minister of Interior for Israeli nationality as stated 
.n her affidavit. As a result of this declaration, appellant ac- 
luired Israeli nationality. This was the avowed purpose of her 
.nitiative. The Board regards Ms. S ' s  declaration submitted 
:o the Israeli Minister of Interior that she desired to become an 
:sraeli national as the equivalent of an application for naturaliza- 
.ion in a foreign state within the meaning of section 349(a) (1) of 
.he Act. 

The second and determinative issue is whether Ms. S- 
ntended to relinquish her United States citizenship at the 
.ime she performed the expatriating act. 

/ (contd) (b) Nationality by return is granted-- * * * *  
(2) to a person coming to Israel as an immigrant 

after the establishment of the State--with 
effect from the day of his immigration; 



S e c t i o n  349(c) o f  t h e  Immigration and N a t i o n a l i t y  A c t  
p rov ides  : ,, 

Whenever t h e  l o s s  of United S t a t e s  n a t i o n a l i t y  
i s  pu t  i n  i s s u e  i n  any a c t i o n  o r  proceeding 
commenced on o r  a f t e r  t h e  enactment o f  t h i s  
subsec t ion  under ,  o r  by v i r t u e  o f ,  t h e  pro- 
v i s i o n s  of t h i s  o r  any o t h e r  A c t ,  t h e  burden 
s h a l l  be upon t h e  person o r  p a r t y  c la iming 
t h a t  such l o s s  occur red ,  t o  e s t a b l i s h  such 
c l a im  by a  preponderance o f  t h e  evidence. . .  9/ - 

I n  Afroyim v. Rusk, 387 U . S .  253, 268 (1967), t h e  Supreme - 
Court  r u l e d  I n  e f f e c t  t h a t  t h e  commission o f  a  s t a t u t o r y  ex- 
p a t r i a t i v e  a c t  was n o t  a lone  s u f f i c i e n t  t o  dep r ive  a  u n i t e d  
S t a t e s  c i t i z e n  of h i s  c i t i z e n s h i p ;  t h a t  Consress was wi thout  
power t o  t a k e  away c i t i z e n s h i p  by - spec i fy ing - th rough  l e g i s l a t i o n  
c e r t a i n  e x p a t r i a t i v e  acts; and t h a t ,  t h e r e f o r e ,  c i t i z e n s h i p  can 
be l o s t  on ly  through t h e  c i t i z e n ' s  vo lun ta ry  re l inquishment-of  
it. 

The Supreme Court  i n  Vance v. Te r r azas ,  4 4 4  U.S. -- 
(No. 78-1143, January 15 ,  m, upheld t h e  power of  Congress 
t o  r e q u i r e  "proof of  an i n t e n t i o n a l  e x p a t r i a t i n g  a c t  by a pre-  
ponderance of evidence.  ( Id . ,  p,  With r e f e r e n c e  t o  i t s  
ho ld ing  i n  Afro Im t h a t  l o s s o f  c i t i z e n s h i p  r e q u i r e s  t h e  in-  Y d i v i d u a l ' s  a s s e n t "  i n  a d d i t i o n  t o  h i s  commission of  t h e  ex- 
p a t r i a t i n g  a c t ,  t h e  Court  i n  Vance s t a t e d :  

I t  i s  d i f f i c u l t  t o  unders tand t h a t  " a s sen t "  
t o  l o s s  of c i t i z e n s h i p  would mean anyth ing  
less t h a n  an  i n t e n t  t o  r e l i n q u i s h  c i t i z e n -  
s h i p ,  whether t h e  i n t e n t  i s  expressed  i n  
words o r  i s  found a s  a  f a i r  i n f e r e n c e  from 
proven conduct. ( Id .  a t  p. - 1 

Appel lan t ' s  counse l  a rgues  t h a t  w i t h  r e s p e c t  t o  a p p e l l a n t ' s  
i n t e n t ,  it w a s  i d e n t i c a l  w i t h  t h a t  o f t h e r o t h e r  members o f  h e r  
fami ly ,  who r e l i e d  on t h e  advice  of t h e  Assoc i a t i on  of Americans 
and Canadians i n  Israel t h a t  c a n c e l l i n g  t h e  opt ing-out  d e c l a r a t i o n  
would no t  r e s u l t  i n  loss o f  American c i t i z e n s h i p .  Counsel f u r t h e r  
contends i n  h i s  b r i e f  t h a t  a s  long  a s  a p p e l l a n t  b e l i e v e d  it was 
necessary  t o  remain i n  t h e  "opting-outw s t a t u s  i n  o r d e r  t o  p re se rve  
h e r  American c i t i z e n s h i p  s h e  accep ted  t h a t  n e c e s s i t y ;  b u t  when 
she  be l i eved  t h a t  she  could t a k e  advantage of an unique p r i v i l e g e ,  
acqu i r ing  I s r a e l  c i t i z e n s h i p  whi le  r e t a i n i n g  h e r  American c i t i z e n -  
s h i p ,  she and h e r  p a r e n t s  ac ted .  

9/ 8 U.S .C.  1481 tc ) .  - 



Counsel for the Department attached significance in 
showing an intent to relinquish her United States citizenship, 
to the facts that (1) appellant, after being advised by the 
Embassy in 1965 that her proposed military service would 
cause her to lose United States citizenship and that 
the Embassy was prepared to assist her to obtain exemption 
from such service, appellant nevertheless served in the 
Israeli Army; (2) in connection with her military service, 
appellant took an oath of allegiance to Israel, although not 
an Israeli citizen at that time; and (3) appellant failed to 
consult the Embassy at the time of her 1969 declaration, as 
she had done in 1965 with respect to her military service, 
concerning the effect her proposed action would have regard- 
ing her United States citizenship. With respect to this last 
point, counsel for the Department contended that such failure 
gave rise to the inference that she was not concerned about 
retaining her United States citizenship. 

The Board notes from the record before it that Ms. S t  
after acquiring Israeli citizenship in 1969, in that same year 
acquired an Israeli passport, voted in an Israeli election, and 
changed her name from Sandra to SHOSHADA. 10/ While these acts 
indicate an intention to identify and affiEate with the State 
of Israel, they are not, even when considered in combination, 
tantamount to an expression of intention to relinquish her United 
States citizenship. 

Notwithstanding the above arguments of the Department and 
separate observations by the Board, the Board finds that the 
record provides no actual expression of Ms. S ' S  intent 
to relinquish her United States citizenship at the time she ac- 
quired Israeli citizenship. Moreover, the Board is unable to 
draw from the proven conduct reflected in the record, a fair 
inference of such an intent. 

Under section 349(c) of the Immigration and Nationality 
Act, (see footnote 9) which was upheld by the Supreme Court 
in Vance v. Terrazas, the Department must show such an intent 
by the preponderance of the evidence. 

Neither Ms. M ' s  service in the Israeli Army in 1965, 
nor her oath of allegiance to Israel in connection therewith are 
evidence of an intent to relinquish United States citizenship in 
1969, the time of the expatriating act, especially when she and 
her family were in 1965 covered by her parents' opting-out 
declaration made for the purpose of preserving their United 
States citizenship. Her failure to consult the Embassy at the 
time of her 1969 declaration is not in and of itself conduct 
from which can be inferred an intent to relinquish her United 
States citizenship, nor could this fact alone serve to meet 

10/ Passport files - " s ,  s W . "  



t h e  t e s t  o f  showing such i n t e n t  by a preponderance of t h e  
evidence,  

Taking i n t o  account t h e  e n t i r e  record  be fo re  t h e  Board, 
w e  a r e  of t h e  op in ion  t h a t  t h e  Government has  no t  s u s t a i n e d  
a  burden of proof by a  preponderance of t h e  evidence t h a t  
a p p e l l a n t ,  e i t h e r  by h e r  own words or a s  a f a i r  i n f e r e n c e  
from h e r  conduct a t  t h e  t ime of e x p a t r i a t i o n ,  in tended t o  
r e l i n q u i s h  h e r  United S t a t e s  c i t i z e n s h i p .  

On cons ide ra t ion  of t h e  foregoing  and on t h e  b a s i s  of t h e  
e n t i r e  record  be fo re  t h e  Board, w e  conclude t h a t  a p p e l l a n t  
has n o t  l o s t  h e r  United S t a t e s  c i t i z e n s h i p  by ob ta in ing  
n a t u r a l i z a t i o n  i n  I s r a e l  upon h e r  own a p p l i c a t i o n  and, accord- 
i n g l y ,  r eve r se  t h e  Department 's  a d m i n i s t r a t i v e  ho ld ing  of  
February 6 ,  1970, t o  t h a t  e f f e c t .  

J U L I A  W. WILLIS, Chairman 
I 

r 

/ EDWARD G. MISEY, Member r 

WARREN E.  HEWITT, ~enber  
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