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May 13, 1982 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

CASE OF: P  R  F  

This is an appeal from an administrative holding of 
the Department of State that appellant, P  R  F  
expatriated himself on June 8, 1973, unde pr si
of section 350 of the Immigration and Nationality Act by 
obtaining and using a French passport and residing in 
France for three years after his twenty-second birthday. L/ 

I 

 R  F , was born at  
 th quiring United s 

rt
through his French citizen mother. 
took him to France in 1948, where he has since resided. 

He also acquired French nationality 
Appellant's mother 

- 1/ 
1952, 8 U.S.C. 1482, provided, in part: 

Section 350 of the Immigration and Nationality Act of 

Sec. 350. A person who acquired at birth the 
nationality of the United States and of a foreign 
state'and who has voluntarily sought or claimed 
benefits of the nationality of any foreign state 
shall lose his United States nationality by here- 
after having a continuous residence for three years 
in the foreign state of which he is a national by 
birth at any time after attaining the age of 
twenty-two years.... 
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F a s t e r  a l l e g e s  t h a t  i n  1 9 6 6  he consu l ted  an o f f i c i a l  
o f  t h e  United States  Embassy a t  Par is  about  h i s  s t a t u s  as 
a dua l  n a t i o n a l .  H e  w a s  r e p o r t e d l y  advised a t  t h a t  t i m e  
t h a t  he w a s  r equ i r ed  t o  r e g i s t e r  under t h e  S e l e c t i v e :  
Se rv i ce  System when he became e igh teen  y e a r s  of age, and 
should t h e r e f o r e  do so as soon as  p o s s i b l e .  This ,  F  
d i d  on March 1 4 ,  1 9 6 6 .  When he r e g i s t e r e d  f o r  t h e  Draft ,  
F  a l l e g e d l y  made f u r t h e r  i n q u i r i e s  a t  t h e  Embassy 
about  how he could r e t a i n  h i s  United States c i t i z e n s h i p .  

The French pas spo r t  h i s  mother had ob ta ined  f o r  him 
du r ing  h i s  minor i t y  having expi red ,  F  a p p l i e d  f o r  and 
rece ived  a new one on June 8, 1970 .  S time t h e r e a f t e r  
he appa ren t ly  aga in  v i s i t e d  t h e  Embassy, t o  a s c e r t a i n  
whether t h e r e  had been any change i n  United States  l a w  
a f f e c t i n g  dua l  n a t i o n a l i t y  and t o  l e a r n  t h e  procedure for  
be ing  documented t o  t r a v e l  t o  t h e  United S t a t e s .  When he 
informed a V i c e  Consul t h a t  he had a French pas spo r t  
he w a s  advised t h a t  i f  he wished t o  t r a v e l  t o  t h e  United 
S t a t e s ,  he should do so on an American pas spo r t .  

Unable t o  t r a v e l  to t h e  United States a t  t h a t  t i m e ,  
F  d i d  n o t  pursue a pas spo r t  a p p l i c a t i o n .  

Havin een awarded a f e l l owsh ip  t o  s tudy  i n  t h e  United 
States,  F  r e tu rned  t o  t h e  Embassy i n  J u l y  1 9 7 4  t o  apply 
for  a passpor t .  
have e x p a t r i a t e d  himself  under s e c t i o n  350 of  t h e  
Immigration and N a t i o n a l i t y  A c t  by having used a French 
passpor t .  I n  r e f e r r i n g  F  p a s s p o r t  a p p l i c a t i o n  t o  
t h e  Department, t h e  Consular o f f i c i a l  s t a t e d :  

The Consular o f f i c i a l  noted t h a t  he might 

U n t i l  November 1973 t h i s  o f f i c e  d i d  n o t  i n  
p r a c t i c e  warn dua l  n a t i o n a l s  of t h e  pro- 
v i s i o n s  of  s e c t i o n  350 or of  t h e  p o s s i b i l i t y  
t h a t  us ing  a French pas spo r t  could b r i n g  
them wi th in  t h e  p rov i s ion  of t h a t  s e c t i o n .  

The o f f i c e r  added t h a t  it appeared F  had no t  
performed any o t h e r  ac t  which would j eopa rd i ze  h i s  United 
States  c i t i z e n s h i p ,  and concluded t h e r e  w a s  no pe r suas ive  
evidence i n  F o s t e r ' s  case to  i n d i c a t e  t h a t  he in tended t o  
abandon h i s  United States  c i t i z e n s h i p  by apply ing  f o r  and 
us ing  a French pas spo r t .  

A s  subsequent ly  i n s t r u c t e d  by t h e  Department and as  
r equ i r ed  by s e c t i o n  358 of t h e  Immigration and N a t i o n a l i t y  
A c t ,  t h e  Embassy on August 2 9 ,  1 9 7 4 ,  prepared a certi-  
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ficate of loss of nationality in appellant's name. 
The Embassy certified that appellant was born on July 14, 
1946, at Miami, Oklahoma; that he acquired the nationality 
of the United States by virtue of his birth in the Uni-ted 
States; that he acquired the nationality of France by 
virtue of his birth to a French mother; that he obtained 
and used a French passport and thereafter resided in France 
for three years after his twenty-second birthday; and that 
he thereby expatriated himself on June 8, 1973, under the 
provisions of section 350 of the Immigration and Nationality 
Act. 

On February 20, 1975, the Department approved the 
certificate which is the administrative holding of l o s s  of 

_. 2/ U.S.C. 1501, reads: 
Section 358 of the Immigration and Nationality Act, 8 

Sec. 358. Whenever a diplomatic or consular officer of 
the United States has reason to believe that a person while 
in a foreign state has lost his United States nationality 
under any provision of chapter 3 of this title, or under any 
provision of chapter IV of the Nationality Act of 1940, as 
amended, he shall certify the facts upon which such belief 
is based to the Department of State, in writing, under 
regulations prescribed by the Secretary of State. If the 
report of-the diplomatic or consular officer is approved by 
the Secretary of State a copy of the certificate shall be 
forwarded to the Attorney General, for his information, and 
t h e  diplomatic or consular office in which the report was 
made shall be directed to forward a copy of the certificate 
to the person to whom it relates. 
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nationality from which an appeal may be taken to the Board 
of Appellate Review. 
this Board in December 1981. He contended that there was no 
persuasive evidence that he intended to relinquish his 
United States citizenship by obtaining and using a French 
passport and that he had been misinformed by the United 
States Embassy at Paris of the possible loss of citizen- 
ship by his use of a French passport. 

January 29, 1982, requested Passport Services to submit 
the case record upon which the administrative determination 
of loss of nationality was based and a brief in support of 
the Department's position. On March 30, 1982, the Deputy 
Assistant Secretary for Passport Services submitted the 
record and a memorandum, in lieu of a brief, requesting that 
the Board remand appellant's case for the purpose of 
vacating the certificate of loss of nationality which was 
issued in his name. The memorandum set forth with 
particularity points of law and fact which in the judgment 
of the Department warranted remand, and concluded: 

Appellant gave notice of appeal to 

Upon receipt of appellant's statement, the Board, on 

Based upon the entire record, the Department 
deems that it cannot sustain its burden of 
showing by a preponderance of the evidence 
that Mr. F  intended to relinquish his 
U . S .  citiz p when he obtained and used 
a French passport. - 3/ 

I1 

Upon review of the entire record before the Board; in 
consideration of the circumstances of the case, including 
the fact that section 350 of the Immigration and Nationality 

_. 3/ 
Passport Services, dated March 30, 1982, does not address 
the question of whether the appeal taken here was filed 
within the time prescribed by the regulations of the 
Department of State. See 22 CFR 7.5 (1981); 22 CFR 50.60 
(1975). This is a threshold question that confronts the 
Board of Appellate Review in a case before it. If an 
appeal is determined to be time barred, the Board is with- 
out authority to consider the case. 

The memorandum of the Deputy Assistant Secretary for 
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Act was repealed four years ago; 
requirements of Afroyim v. Rusk, 387 U.S. 253 (1967) and 
Vance v. Terrazas, 444 U.S.252 (1980) that the Government 
must establish appellant’s intent to relinquish his 
citizenship by a preponderance of the evidence and that it 
does not believe it is able to do so, the Board agrees to 
the request for remand to vacate the certificate of loss 
of nationality. 

4/ and in light of the 

The case is hereby remanded to Passport Services for 
further proceedings. _. 5/ 

@ I  Alan G. James, /(d- C 

I 

+-x‘ e 
I -  Edward G. Misey, Member 

,/ 

n /I C 
ycsb.&/” + 

James G. Sampas, Member 

- 4/ 
provides that a person, who at birth, acquired the 
nationality of the United States and a foreign state who 
has sought the benefits of his foreign nationality loses 
his United States citizenship if he resides for three years 
after the age of 22 in that foreign state unless he takes 
an oath of allegiance to the United States. Note 1 supra. 
It is understood that this section was rarely used to 
revoke citizenship, that it was difficult for the 
administrative authorities to show an intent to relinquish 
citizenship or that the act was done in derogation of 
allegiance to the United States, and that its validity was 

Section 350 of the Immigration and Nationality Act 

suspect in light of Afroyim v. Rusk, 387 U.S. 253 (1967). 
Section 350 of the Immiqration and Nationality Act was 
repeale’d, effective October 10, 1978. Pub. L: 95-432 
(Oct. 10, 1978) 92 Stat. 1046. 

_. 5/ Section 7.2 Title 22, Code of Federal Regulations, 22 
CFR 7.2, provides in part: 

... The Board shall take any action it considers 
appropriate and necessary to the disposition of 
cases appealed to it. 




