
A p r i l  5 ,  1984 

DEPAR- O F  STATE 

BOARD 0 F APPELLATE REVIEW 

I N THE MATTER OF: 

T h i s  i s  an  a p p e a l  t o  t h e  Board of A p p e l l a t e  Review from 
an  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of t h e  Depar tment  o f  S t a t e  
t h a t  a p p e l l a n t ,  , e x p a t r i a t e d  h e r s e l f  
o n  A p r i l  2, 1973, unde r  t h e  p r o v i s i o n s  o f  section 3 4 9 ( a )  (1) 
of t h e  Immigra t ion  and N a t i o n a l i t y  A c t  by o b t a i n i n g  n a t u r a l i -  
z a t i o n  as  a c i t i z e n  of t h e  Uni ted Kingdom and C o l o n i e s  upon 
h e r  own a p p l i c a t i o n .  1/ The Department approved  t h e  cer t i f i -  
c a t e  o f  loss of n a t i o n r l i t y  t h a t  w a s  i s s u e d  i n  t h i s  c a s e  o n  
December 12, 1974 .  Nine y e a r s  l a t e r ,  on J a n u a r y  3 ,  1984,  an 
a p p e a l  w a s  f i l e d .  

The  i n i t i a l  i ssue  p r e s e n t e d  i s  whe the r  t h e  a p p e a l  w a s  
f i l e d  w i t h i n  the limitation p r e s c r i b e d  by t h e  a p p l i c a b l e  
r e g u l a t i o n s ,  namely ,  w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  a p p e l l a n t  
r e c e i v e d  n o t i c e  o f  t h e  Depa r tmen t ' s  h o l d i n g  of loss  o f  h e r  
n a t i o n a l i t y .  I t  i s  o u r  c o n c l u s i o n  t h a t  a p p e l l a n t ' s  d e l a y  i n  
b r i n g i n g  an a p p e a l  was u n r e a s o n a b l e  i n  t h e  c i r c u m s t a n c e s  of 
h e r  case. The a p p e a l  i s  t h e r e f o r e  t i m e  b a r r e d .  Lacking 

1/ 
S e c t i o n  349 ( a )  (1) of t h e  Immigra t i on  and N a t i o n a l i t y  A c t ,  

8 U.S.C. 1481,  r e a d s :  

Sec. 349. ( a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  
A c t  a pe r son  who i s  a n a t i o n a l  o f  t h e  Uni ted S t a t e s  w h e t h e r  
by b i r t h  or n a t u r a l i z a t i o n ,  s h a l l  lose h i s  n a t i o n a l i t y  by -- 

( 1 ) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a f o r e i g n  
s t a t e  upon h i s  own a p p l i c a t i o n ,  . . . 



- 2 - 

j u r i s d i c t i o n ,  w e  d i s m i s s  t h e  a p p e a l .  21 

A p p e l l a n t  became a Un i t ed  S t a t e s  c i t i z e n  by b i r t h  a t  - on - She m a r r i e d  a B r i t i s h  
c i t i z e n  t h e r e  i n  1959. I n  1960 s h e  moved w i t h  him and t h e i r  
c h i l d ,  who had been born  i n  t h e  Un i t ed  S ta tes ,  t o  t h e  U n i t e d  
Kingdom. Three  more c h i l d r e n  w e r e  b o r n  of t h e  m a r r i a g e  i n  
t h e  Un i t ed  Kingdom; t h e i r  b i r t h s  w e r e  r e g i s t e r e d  by  appellan 
a t  t h e  Un i t ed  S ta tes  Embassy, London. 

Cn A p r i l  2,  1973, a p p e l l a n t  w a s  r e g i s t e r e d  as  a B r i t i s h  
c i t i z e n ,  h a v i n g  made a p p l i c a t i o n  t h e r e f o r ,  unde r  t h e  p ro -  
v i s i o n s  of s e c t i o n  6 ( 2 )  of t h e  B r i t i s h  N a t i o n a l i t y  A c t  o f  
1948, which e n t i t l e d  a woman m a r r i e d  t o  a B r i t i s h  c i t i z e n  t o  
be r e g i s t e r e d  as  a c i t i z e n  of t h e  Un i t ed  Kingdom and 
C o l o n i e s .  1,' 

2,' . 
D i s m i s s a l  d o e s  n o t  i n  i t s e l f  bar t h e  Depar tment  from 

t a k i n g  such  f u r t h e r  a d m i n i s t r a t i v e  a c t i o n  i n  a p p e l l a n t ' s  
case a s  may a p p e a r  a p p r o p r i a t e  i n  t h e  c i r c u m s t a n c e s .  

R e g i s t r a t i o n  by an  American n a t i o n a l  as  a c i t i z e n  o f  a 
?o re ign  c o u n t r y  c o n s t i t u t e s  o b t a i n i n g  n a t u r a l i z a t i o n  i n  a 
f o r e i g n  s t a t e .  S e c t i o n  1 0 1 ( a )  ( 2 3 )  o f  t h e  Immigra t i on  and 
N a t i o n a l i t y  A c t ,  8 U . S . C .  1101 ,  d e f i n e s  " n a t u r a l i z a t i o n "  
a s  " t h e  c o n f e r r i n g  of n a t i o n a l i t y  o f  a s t a t e  upon a p e r s o n  
a f t e r  b i r t h ,  by  any means w h a t s o e v e r . "  



A f t e r  b e i n g  in formed by t h e  H o m e  O f f i c e  o f  a p p e l l a n t ' s  
r e g i s t r a t i o n ,  t h e  Embassy a d v i s e d  h e r  i n  J a n u a r y  1974 t h a t  
s h e  migh t  t h e r e b y  have l o s t  h e r  Un i t ed  S t a t e s  c i t i z e n s h i p .  
She f i l l e d  o u t  t h e  s h o r t  q u e s t i o n n a i r e  e n c l o s e d  i n  t h e  Embassy's  
l e t t e r ,  i n d i c a t i n g  by check ing  a  box i n  t h e  form t h a t  s h e  had 
a c t e d  v o l u n t a r i l y  and w i t h  t h e  i n t e n t i o n  o f  r e l i n q u i s h i n g  h e r  
Uni ted  S t a t e s  c i t i z e n s h i p .  Under " r e m a r k s " ,  however,  s h e  made 
t h e  f o l l o w i n g  s t a t e m e n t :  

A s  I w a s  g e t t i n g  a d i v o r c e  and moving t o  
F rance  I t h o u g h t  it i n  my i n t e r e s t s  t o  
become a  c i t i z e n  of a n  EEC /European 
Economic Community7 country: p a r t i  cu  - 
l a r l y  f o r  work puTposes. I do  n o t  wish  
t o  r e l i n q u i s h  my c i t i z e n s h i p ,  
p a r t i c u l a r l y  a s  a l l  my f o u r  c h i l d r e n  
a r e  d u a l  c i t i z e n s  and w e  d o  t r a v e l  t o  
and  f r o  E i c 7  t h e  USA. - - 

Appellant's c a s e  was t r a n s f e r r e d  t o  t h e  Embassy a t  P a r i s  
a f t e r  s h e  moved t h e r e .  A f t e r  s h e  s u b m i t t e d  f u r t h e r  i n f o r m a t i o n  
r e g a r d i n g  h e r  r e g i s t r a t i o n  i n  t h e  Un i t ed  Kingdom, t h e  Embassy 
a t  P a r i s  p r e p a r e d  a  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  
a p p e l l a n t ' s  name on November 7, 1974,  i n  a c c o r d a n c e  w i t h  t h e  
p r o v i s i o n s  o f  s e c t i o n  358 of t h e  Immigra t i on  and N a t i o n a l i t y  
A c t .  4 /  - 

S e c t i o n  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 
4 1 f 0 1 ,  r e a d s :  

Sec. 358. Whenever a  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  o f  t h e  
U n i t e d  S t a t e s  h a s  r e a s o n  t o  b e l i e v e  t h a t  a  p e r s o n  w h i l e  i n  a  
f o r e i g n  s t a t e  h a s  l o s t  h i s  Un i t ed  S t a t e s  n a t i o n a l i t y  unde r  any 
p r o v i s i o n  of c h a p t e r  3 of  t h i s  title, or u n d e r  any p r o v i s i o n  o f  
c h a p t e r  I V  of t h e  N a t i o n a l i t y  A c t  o f  1940, a s  amended, h e  s h a l l  
c e r t i f y  t h e  f a c t s  upon which such  b e l i e f  i s  based  t o  t h e  Depar t -  
ment  o f  S t a t e ,  i n  w r i t i n g ,  unde r  r e g u l a t i o n s  p r e s c r i b e d  by t h e  
S e c r e t a r y  of S t a t e .  I f  t h e  r e p o r t  o f  t h e  diplomatic o r  c o n s u l a r  
o f f i c e r  i s  approved  by t h e  S e c r e t a r y  o f  S t a t e ,  a  copy o f  t h e  
c e r t i f i c a t e  s h a l l  b e  fo rwarded  t o  t h e  A t t o r n e y  G e n e r a l ,  f o r  h i s  
i n f o r m a t i o n ,  and t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  which t h e  
r e p o r t  w a s  made s h a l l  be  d i r e c t e d  t o  fo rward  a copy o f  t h e  cer- 
t i f i c a t e  t o  t h e  p e r s o n  t o  whom i t  r e l a t e s .  



The Embassy c e r t i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  Uni ted  
S t a t e s  n a t i o n a l i t y  a t  b i r t h ;  t h a t  s h e  o b t a i n e d  naturalizatio: 
as a c i t i z e n  o f  t h e  Uni ted  Kingdom and Co lon ie s  upon h e r  own 
a p p l i c a t i o n ;  and concluded t h a t  s h e  t h e r e b y  e x p a t r i a t e d  
h e r s e l f  under  t h e  p r o v i s i o n s  of  s e c t i o n  349(a )  (1) of  t h e  
Immigra t ion  and N a t i o n a l i t y  A c t .  

The Department approved t h e  c e r t i f i c a t e  on December 1 2 ,  
1974,  a p p r o v a l  c o n s t i t u t i n g  an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  ( 

loss o f  n a t i o n a l i t y  from which an a p p e a l ,  p r o p e r l y  and timel: 
f i l e d ,  may be brought  t o  t h i s  Board. 

I n  J u n e  1976, a f t e r  r e t u r n i n g  t o  London from P a r i s ,  
a p p e l l a n t  v i s i t e d  t h e  Embassy t o  "appeal a g a i n s t  ny d e n a t u r a -  
l i z a t i o n , "  a s  s h e  p u t  it. She s u b m i t t e d  f u r t h e r  e v i d e n c e  
which s h e  ma in ta ined  showed l a c k  o f  i n t e n t  t o  r e l i n q u i s h  h e r  
Un i t ed  S t a t e s  c i t i z e n s h i p .  The Department reviewed h e r  case, 
and on June  7, 1977, concluded  t h a t  o r i g i n a l  d e t e r m i n a t i o n  o i  
l o s s  o f  n a t i o n a l i t y  s h o u l d  s t a n d .  Embassy London w a s  
i n s t r u c t e d  s o  t o  inform a p p e l l a n t  and a d v i s e  h e r  of  t h e  appe: 
procedures .  

Q1 J a n u a r y  3 ,  1984, a p p e l l a n t  i n i t i a t e d  t h i s  a p p e a l .  Sf 
s t a t e d  i n  h e r  l e t t e r  t o  t h e  Board t h a t :  

I d i d  n o t  commit an a c t  of e x p a t r i a t i o n  
w i t h  i n t e n t  t o  d e p r i v e  myself  o f  ny 
Uni ted  S t a t e s  c i t i z e n s h i p  and s e c o n d l y ,  .. . 
I was den ied  due p r o c e s s  when t h e  
Department of  S t a t e  removed ny 
c i t i z e n s h i p .  

A f t e r  s h e  had f i l e d  h e r  a p p e a l ,  a p p e l l a n t  asked  t h e  
Department t o  send  h e r  a  copy o f  t h e  a d m i n i s t r a t i v e  r e c o r d  
i n  h e r  c a s e .  B e f o r e  f o r w a r d i n g  a  copy t o  a p p e l l a n t ,  t h e  
Department reviewed h e r  c a s e .  By memorandum d a t e d  March 1 4 ,  
1984,  t h e  Department a d v i s e d  t h e  Board t h a t  i n  i t s  op in ion  
t h e  a p p e a l  was t i m e  b a r r e d .  The Department,  however, w a s  o f  
t h e  v iew t h a t  it cou ld  n o t  s u s t a i n  i t s  burden of p rov ing  by 
a  preponderance  of  t h e  e v i d e n c e  t h a t  a p p e l l a n t  i n t e n d e d  t o  
r e l i n q u i s h  h e r  Uni ted  S t a t e s  c i t i z e n s h i p  when s h e  r e g i s t e r e d  
a s  a  c i t i z e n  of  t h e  Uni ted  Kingdom and C o l o n i e s .  Accord ing ly  
t h e  Department s t a t e d :  

If t h e  Board f i n d s  it h a s  j u r i s d i c t i o n ,  
we r e q u e s t  t h a t  t h e  c a s e  be remanded 
f o r  c a n c e l l a t i o n  of  t h e  C e r t i f i c a t e  of  
Loss  of  N a t i o n a l i t y .  I f  t h e  Board 
f i n d s  t h a t  t h e  c a s e  i s  o u t s i d e  i t s  juris- 



d i c t i o n  and d i s m i s s e s  t h e  a p p e a l ,  t h e  
Depar tment  i n t e n d s  t o  vacate t h e  
c e r t i f i c a t e .  

B e f o r e  t h e  Board may p r o p e r l y  p roceed ,  w e  mus t  de t e rmine  
whether  t h e  Board h a s  j u r i s d i c t i o n  to  c o n s i d e r  t h i s  a p p e a l .  
The Chairman o f  t h e  Board s o  in formed a p p e l l a n t  by let ter  on 
J a n u a r y  25 ,  1984. 

Under t h e  Depa r tmen t ' s  c u r r e n t  r e g u l a t i o n s ,  t h e  t i m e  
l i m i t a t i o n  f o r  f i l i n g  an a p p e a l  i s  one  y e a r  a f t e r  a p p r o v a l  o f  
t h e  c e r t i f i c a t e  of loss of n a t i o n a l i t y .  5/ The r e g u l a t i o n s  
f u r t h e r  provide t h a t  an  a p p e a l  f i l e d  a f t e r  t h e  t i m e  l i m i t  
s h a l l  be d e n i e d  u n l e s s  the Board for good c a u s e  shown 
d e t e r m i n e s  t h a t  t h e  a p p e a l  c o u l d  n o t  have been  f i l e d  w i t h i n  
t h e  p r e s c r i b e d  t i m e .  The c u r r e n t  r e g u l a t i o n s ,  however, d i d  
n o t  come i n t o  f o r c e  u n t i l  November 30,  1979. 

5 /  S e c t i o n  7 . 5  o f  T i t l e  22 ,  Code of F e d e r a l  R e g u l a t i o n s ,  
22  m 7 . 5 .  



The r e g u l a t i o n s  i n  e f f e c t  on December 12 ,  1974, t h e  d a t e  
t h e  Department approved t h e  cer t i f ica te  of l o s s  of n a t i o n a l i t y  
i n  t h i s  case, provided  as f o l l o w s :  

A pe r son  who c o n t e n d s  t h a t  t h e  Depar tment ' s  
a d m i n i s t r a t i v e  h o l d i n g  o f  loss of  n a t i o n -  
a l i t y  o r  e x p a t r i a t i o n  i n  h i s  case is 
c o n t r a r y  t o  l a w  o r  f a c t  s h a l l  be  e n t i t l e d ,  
upon w r i t t e n  r e q u e s t  made w i t h i n  a 
r e a s o n a b l e  t i m e  a f t e r  r e c e i p t  of n o t i c e  
o f  such  h o l d i n g ,  t o  a p p e a l  t o  t h e  Board 
o f  A p p e l l a t e  Review. 6_/ 

W e  c o n s i d e r  t h e  above t i m e  l i m i t a t i o n  a p p l i c a b l e  i n  t h e  
c i r c u m s t a n c e s  of t h i s  c a s e .  Thus, under  t h e  govern ing  t i m e  
l i m i t a t i o n ,  a  pe r son  who c o n t e n d s  t h a t  a Depar tment ' s  h o l d i n g  
o f  l o s s  o f  n a t i o n a l i t y  is c o n t r a r y  t o  law o r  f a c t  is r e q u i r e d  
t o  a p p e a l  s u c h  h o l d i n g  t o  t h e  Board w i t h i n  a r e a s o n a b l e  t i m e  
a f t e r  r e c e i p t  of n o t i c e  of t h e  h o l d i n g  o f  l o s s  of n a t i o n a l i t y .  
I f  a  person  does  n o t  i n i t i a t e  h i s  o r  h e r  a p p e a l  t o  t h e  Board 
w i t h i n  a  r e a s o n a b l e  t i m e ,  t h e  a p p e a l  would be  b a r r e d  and t h e  
Board would be w i t h o u t  a u t h o r i t y  t o  e n t e r t a i n  it. 

Whether an a p p e a l  w a s  t a k e n  w i t h i n  a  r e a s o n a b l e  t i m e  
depends  upon t h e  c i r c u m s t a n c e s  i n  a p a r t i c u l a r  c a s e .  
Chesapeake and Ohio Railway v. Mar t in ,  283 U.S. 209 (1931) - 
G e n e r a l l y ,  r e a s o n a b l e  t  i m  e  means r e a s o n a b l e  under  t h e  circum- 
s t a n c e s .  I t  h a s  been h e l d  t o  mean as soon a s  c i r c u m s t a n c e s  
w  i  1 1  p e r m i t ,  and w i t h  such  p rompt i tude  a s  t h e  s i t u a t i o n  
o f  t h e  p a r t i e s  and t h e  c i r c u m s t a n c e s  of t h e  c a s e  w i l l  a l l o w .  
T h i s  does  n o t  mean, however, t h a t  a  p a r t y  by a l lowed t o  d e t e r m l  
" t i m e  s u i t a b l e  t o  h i m s e l f . "  re Roney, 139 F. 2d 175,  177  
1 9 4 3 ) .  

6/ S e c t i o n  50.60 o f  T i t l e  22, Code of  F e d e r a l  R e g u l a t i o n s  
(1974), 22 CFR 50.60. 



The r a t i o n a l e  f o r  g i v i n g  a  r e a s o n a b l e  t i m e  t o  a p p e a l  an  
a d v e r s e  d e c i s i o n  i s  t h a t  a n  appel lant  s h o u l d  be a l l owed  
s u f f i c i e n t  t i m e  upon r e c e i p t  o f  s u c h  d e c i s i o n  t o  a s s e r t  h i s  
o r  h e r  c o n t e n t i o n s  of l a w  o r  f a c t  a g a i n s t  t h e  D e p a r t m e n t ' s  
h o l d i n g  o f  loss  o f  n a t i o n a l i t y .  F u r t h e r ,  it s h o u l d  be 
n o t e d  t h a t  t h e  p e r i o d  of a  " r e a s o n a b l e  t i m e "  b e g i n s  t o  
r u n  w i t h  t h e  r e c e i p t  of t h e  D e p a r t m e n t ' s  h o l d i n g  of loss  of 
n a t i o n a l i t y ,  and n o t  a t  some s u b s e q u e n t  t i m e ,  y e a r s  l a t e r ,  
when a p p e l l a n t ,  f o r  wha teve r  r e a s o n ,  may s e e k  b e l a t e d l y  t o  
res to re  h i s  o r  h e r  Un i t ed  S t a t e s  c i t i z e n s h i p  s t a t u s .  

Here, t h e  Depar tment  s e n t  a copy of t h e  approved  c e r t i -  
f i c a t e  o f  loss  of  n a t i o n a l i t y  t o  t h e  Embassy a t  P a r i s  on 
December 12 ,  1974,  t o  fo rward  t o  a p p e l l a n t .  t h e  reverse 
s i d e  o f  t h e  c e r t i f i c a t e  t h e  p r o c e d u r e s  f o r  t a k i n g  an  a p p e a l  
t o  t h i s  Board were c l e a r l y  s p e l l e d  o u t .  A p p e l l a n t  d i d  n o t  
p r o t e s t  h e r  loss  of n a t i o n a l i t y  u n t i l  1976 when s h e  c a l l e d  a t  
t h e  Embassy a t  London t o  " a p p e a l  a g a i n s t  my " d e n a t u r a l i z a t i o n . "  
When t h e  Depar tment  conc luded  i n  1977 t h a t  t h e  o r i g i n a l  
h o l d i n g  of l o s s  o f  n a t i o n a l i t y  s h o u l d  be s u s t a i n e d ,  it i n -  
s t r u c t e d  Embassy London t o  i n f o r m  a p p e l l a n t  o f  t h e  p r o c e d u r e s  
f o r  b r i n g i n g  a n  a p p e a l  t o  t h i s  Board.  Seven more y e a r s  p a s s e d  
u n t i l  1984 when a p p e l l a n t  lodged  a n  a p p e a l  w i t h  t h i s  Board.  

A p p e l l a n t  h a s  o f f e r e d  no l e g a l l y  s u f f i c i e n t  r e a s o n  f o r  
h e r  d e l a y  i n  f i l i n g  a n  a p p e a l .  Whatever  t h e  r e a s o n ,  it i s  
beyond d i s p u t e  t h a t  s h e  had ample  o p p o r t u n i t y  t o  t a k e  a n  
a p p e a l  t o  t h e  Board l o n g  b e f o r e  1984. 



We are unable to conclude that the appeal was made 
within a reasonable time after receipt of the Department's 
administrative holding of loss of nationality, as pre- 
scribed in the regulations on limitation then in effect. 
Accordingly, we find the appeal is time barred and that the 
Board is without authority to consider the case. The 
appeal is dismissed. 2/ 

Given our disposition of the case, we find it 
unnecessary to make other determinations with respect to 
this case. 

Alan G. James, Chairman 

' Edward G. Misey, ~ e r n b ~ ~  

7 /  Even though the Board has dismissed the appeal for lack 
Cf jurisdiction, that fact does not in itself bar the 
Department from taking further administrative action as may 
appear appropriate, including cancellation of the certificate 
of loss of nationality. Opinion of David R. Robinson, Legal 
Adviser, Department of State, December 27, 1982. 
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