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DEPARmENr O F  STATE 

BOARD OF APPELLATE REVIEW 

I N THE MATTER 0 F: 

T h i s  c a s e  is b e f o r e  t h e  Board o f  A p p e l l a t e  Review on 
a n  a p p e a l  t a k e n  b y  - f r o m  an a d m i n i s t r a t i v e  
d e t e r m i n a t i o n  made bv t h e  Deoar tment  of  S t a t e  i n  1967 t h a t  
h e  e x p a t r i a t e d  h i m s d f  on 0ctober 19 ,  1965 ,  unde r  t h e  p ro-  
v i s i o n s  o f  s e c t i o n  349  [a)  ( 2 )  o f  t h e  I m m i g r a t i o n  and 
N a t i o n a l i t y  A c t ,  .by making a d e c l a r a t i o n  o f  a l l e g i a n c e  t o  a 
f o r e i g n  s t a t e  a t  t h e  t i m e  h e  w a s  g r a n t e d  Canadian  c i t i z e n -  
s h i p .  &/ 

The a p p e a l  w a s  b r o u g h t  t h r o u g h  c o u n s e l  on A p r i l  1 8 ,  
1983 ,  s i x t e e n  y e a r s  a f t e r  t h e  D e p a r t m e n t ' s  d e t e r m i n a t i o n  of  
loss o f  n a t i o n a l i t y .  The t h r e s h o l d  q u e s t i o n  t h u s  p r e s e n t e d  
is whe the r  t h e  a p p e a l  h a s  been  t i m e l y  f i l e d .  W e  c o n c l u d e  
t h a t  t h e  a p p e a l  was n o t  t i m e l y  t a k e n  and ,  a c c o r d i n g l y ,  w l l l  
d i s m i s s  t h e  a p p e a l .  

/ S e c t i o n  3 4 9 ( a )  ( 2 )  o f  t h e  I m m i g r a t i o n  and N a t i o n a l i t y  A c t ,  
8  U.S.C. 1481 ,  p r o v i d e s :  

Sec. 349.  ( a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  
A c t  a p e r s o n  who is a n a t i o n a l  o f  t h e  Uni ted  S t a t e s  whe ther  
b y  b i r t h  o r  n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  b y  -- 

( 2 )  t a k i n g  a n  o a t h  o r  making an a f f i r m a t i o n  
o r  o t h e r  f o r m a l  d e c l a r a t i o n  o f  a l l e g i a n c e  t o  a 
f o r e i g n  s t a t e  or a p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ;  . . . 



Appel lan t  was born  i n  Maryland on 
c i t i z e n s h i p  a t  

b i r t h  - H I S  mother w a s  a  United S t a t e s  c i t i z e n  bv b i r t h .  
h i s  f a t h e r  w a s  a  n a t u r a l i z e d  c i t i z e n .   ellant ant's f a t h k r ,  
w h o  w a s  born i n  Canada, had l o s t  h i s  Canadian c i t i z e n s h i p  
upon h i s  n a t u r a l i z a t i o n  i n  the  United S t a t e s  i n  1940. 

Appe l lan t  moved w i t h  h i s  p a r e n t s  t o  Canada a  y e a r  a f t e r  
h i s  b i r t h .  H e  received h i s  e lementa ry  and h i g h  school  
educa t i on  i n  Toronto ,  excep t ing  two y e a r s  when a t t e n d i n g  a  
p r i v a t e  s choo l  i n  t h e  United S t a t e s  from 1954 t o  1956. H e  
a t t e n d e d  t h e  U n i v e r s i t y  of Toronto ,  r e c e i v i n g  undergraduate  
and g radua t e  deg ree s  i n  e l e c t r i c a l  eng inee r ing .  H e  w a s  
awarded a  doctorate i n  1973. 

On January  1 9 ,  1963, a p p e l l a n t  r e g i s t e r e d  f o r  S e l e c t i v e  
Service a t  the  Consu la te  General  i n  Toronto.  H e  a l s o  ob- 
t a i n e d  a  United S t a t e s  p a s s p o r t  on March 19 ,  1964. 

According t o  Canadian a u t h o r i t i e s ,  a p p e l l a n t  a cqu i r ed  
Canadian c i t i z e n s h i p  on October 19,  1965, a s  a  r e s u l t  of a n  
a p p l i c a t i o n  f i l e d  by h i s  f a t h e r ,  who had been readmi t ted  t o  
Canadian c i t i z e n s h i p  i n  1951. I n  t h a t  connec t ion ,  a p p e l l a n t  
took the  oath  of a l l e g i a n c e  r e q u i r e d  by Canadian l a w .  H e  w2 
twenty y e a r s  of age a t  the  t i m e .  

I n  March of 1966, a p p e l l a n t ,  accompanied by h i s  p a r e n t :  
v i s i t e d  t h e  Consu la te  General a t  Toronto  t o  d i s c u s s  h i s  new: 
a c q u i r e d  c i t i z e n s h i p  s t a t u s .  T h e r e a f t e r ,  he fo rma l ly  
renounced h i s  Uni ted  S t a t e s  n a t i o n a l i t y .  I n  an  a f f i d a v i t  
execu ted  a t  t he  s a m e  t i m e ,  he gave t h e  fo l l owing  r ea sons  
f o r  h i s  r enunc i a t i on .  

. . .  I have been a  r e s i d e n t  of Canada 
s i n c e  1946. Because of such  r e s i d e n c e ,  
my f a t h e r ' s  r e a c q u i s i t i o n  of Canadian 
c i t i z e n s h i p ,  I dec ided  t o  become a  
n a t u r a l i z e d  Canadian c i t i z e n .  However, 
s i n c e  I a m  informed I d i d  n o t  t he r eby  
l o se  my American c i t i z e n s h i p  because  my 
Canadian n a t u r a l i z a t i o n  occu r r ed  when I 
w a s  under twenty-one y e a r s  of age ,  I f i n d  
i t  n e c e s s a r y  t o  renounce my American 
c i t i z e n s h i p .  

On March 1 2 ,  1966,  the day fo l l owing  h i s  r e n u n c i a t i o n ,  
a p p e l l a n t  wro t e  t o  the  S e l e c t i v e  S e r v i c e  Local  Board N o .  10 
(Fore ign)  i n  Washington, D.C. H e  informed t h e  loca l  board 
t h a t  he acqu i r ed  Canadian c i t i z e n s h i p  on October 19 ,  1965, 



and f o r m a l l y  renounced h i s  Uni ted  S t a t e s  c i t i z e n s h i p  on 
March 11, 1966. A p p e l l a n t  r e q u e s t e d  t h e  S e l e c t i v e  S e r v i c e  
b o a r d  t o  r e c o r d  h i s  change  of  n a t i o n a l i t y .  

On March 1 5 ,  1966, t h e  C o n s u l a t e  G e n e r a l  a t  T o r o n t o ,  a s  
r e q u i r e d  by s e c t i o n  358 o f  t h e  Immigra t ion  and N a t i o n a l i t y  
A C ~ ,  e x e c u t e d  a  c e r t i f i c a t e  o f  l o s s  of  n a t i o n a l i t y  i n  
a p p e l l a n t ' s  name. Z/ The C o n s u l a t e  Genera l  certified t h a t  

2/ S e c t i o n  358 o f  t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 
U S  C 1501, r e a d s :  

Sec. 3 5 8 .  Whenever a  d i p l o m a t i c  or c o n s u l a r  o f f i c e r  
o f  t h e  Uni ted  S t a t e s  h a s  r e a s o n  t o  b e l i e v e  t h a t  a  p e r s o n  
w h i l e  i n  a  f o r e i g n  s t a t e  h a s  l o s t  h i s  Uni ted  S t a t e s  
n a t i o n a l i t y  u n d e r  any p r o v i s i o n  o f  c h a p t e r  3 o f  t h i s  
t i t l e ,  o r  under  any p r o v i s i o n  o f  c h a p t e r  I V  of  t h e  
N a t i o n a l i t y  A c t  o f  1940,  a s  amended, he  s h a l l  c e r t i f y  
t h e  f a c t s  upon which s u c h  b e l i e f  i s  based  t o  t h e  
Depar tment  o f  S t a t e ,  i n  w r i t i n g ,  under  r e g u l a t i o n s  
p r e s c r i b e d  by t h e  S e c r e t a r y  of  S t a t e .  I f  t h e  r e p o r t  o f  
t h e  d i p l o m a t i c  or  c o n s u l a r  o f f i c e r  i s  approved by t h e  
S e c r e t a r y  of S t a t e ,  a  copy of  t h e  c e r t i f i c a t e  s h a l l  be 
fo rwarded  t o  t h e  A t t o r n e y  G e n e r a l ,  f o r  h i s  i n f o r m a t i o n ,  
and t h e  d i p l o m a t i c  o r  c o n s u l a r  of f ice  i n  which t h e  r e p o r t  
was made s h a l l  b e  d i r e c t e d  t o  forward  a  copy of  t h e  
c e r t i f i c a t e  t o  t h e  p e r s o n  t o  whom it  re la tes .  



a p p e l l a n t  a c q u i r e d  U n i t e d  S t a t e s  c i t i z e n s h i p  b y  v i r t u e  o f  
h i s  b i r t h  i n  t h e  U n i t e d  S t a t e s ;  t h a t  h e  f o r m a l l y  renounced  
h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  b e f o r e  a c o n s u l a r  o f f i c e r  of 
t h e  U n i t e d  S t a t e s  on March 11, 1966;  a n d ,  t h a t  h e  t h e r e b y  
e x p a t r i a t e d  h i m s e l f  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  349(a)( 6 
now s e c t i o n  349(a) ( 5 ) ,  o f  t h e  I m m i g r a t i o n  and N a t i o n a l i t y  
A c t  3/ T h e  Depar tment  of S t a t e  approved  t h e  c e r t i f i c a t e  
o n  ~ p r T l  6 ,  1966.  

J/ S e c t i o n  349(a) ( 5 )  o f  t h e  Immigration and N a t i o n a l i t y  A c t  
8  U.S.C. 1481 ,  r e a d s :  

Sec. 349.  ( a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  o f  
t h i s  a c t  a pe r son  who  is a n a t i o n a l  of t h e  U n i t e d  S t a t e s  
w h e t h e r  b y  b i r t h  or n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n -  
a l i t y  b y  -- 

( 5 )  mak ing  a f o r m a l  r e n u n c i a t i o n  o f  n a t i o n -  
a l i t y  b e f o r e  a d i p l o m a t i c  or c o n s u l a r  o f f i c e r  o f  
t h e  U n i t e d  S t a t e s  i n  a f o r e i g n  s t a t e ,  i n  s u c h  f o r m  
a s  may b e  p r e s c r i b e d  b y  t h e  S e c r e t a r y  o f  S t a t e :  . . . 

P u b l i c  Law 95 -432 ,  approved  O c t o b e r  1 0 ,  1978 ,  92 S t a t .  1046 
r e d e s i g n a t e d  paragraph  ( 6 )  o f  s e c t i o n  349(a) o f  t h e  Immi- 
g r a t i o n  and N a t i o n a l i t y  A c t  a s  paragraph  ( 5 ) .  



I n  t h e  i n t e r i m ,  t h e  l o c a l  S e l e c t i v e  S e r v i c e  b o a r d  
s o u g h t  from t h e  Department  a  d e t e r m i n a t i o n  o f  a p p e l l a n t ' s  
c i t i z e n s h i p  s t a t u s  i n  l i g h t  o f  a p p e l l a n t ' s  l e t t e r  o f  March 12 ,  
1966.  The Department  d i s c o v e r e d  t h e n  t h a t  a p  e l l a n t  o b t a i n e d  
Canadian  c i t i z e n s h i p  i n  1965. Upon r e c e i p t  0 1! c o n f i r m a t i o n  
o f  a p p e l l a n t ' s  a c q u i s i t i o n  of Canadian c i t i z e n s h i p  from 
Canadian a u t h o r i t i e s ,  t h e  Department  w a s  o f  t h e  view t h a t  
a p p e l l a n t  m i g h t  have  l o s t  h i s  Un i t ed  S t a t e s  C i t i z e n s h i p  under  
s e c t i o n  349(a) (2). of t h e  Immigra t ion  and N a t i o n a l i t y  A c t  by 
t a k i n g  an oa th  o f  a l l e g i a n c e  t o  a f o r e i g n  s ta te ,  and i n s t r u c t e d  
t h e  C o n s u l a t e  G e n e r a l  a t  T o r o n t o  t o  s u b m i t  a new ce r t i f i ca te  
o f  loss o f  n a t i o n a l i t y  on t h a t  b a s i s .  

Accord ing ly ,  on O c t o b e r  26, 1966,  t h e  C o n s u l a t e  Genera l  
i s s u e d  a  second c e r t i f i c a t e  o f  loss  o f  n a t i o n a l i t y  and 
c e r t i f i e d  t h a t  a p p e l l a n t  " e x p a t r i a t e d  h i m s e l f  by s u b s c r i b i n g  
t o  a n  O a t h  o f  A l l e g i a n c e  to  t h e  B r i t i s h  Crown i n  connec t ion  
w i t h  h i s  n a t u r a l i z a t i o n  a s  a  Canadian c i t i z e n  on O c t o b e r  19 ,  
1965."  T h e  Department  approved t h e  new c e r t i f i c a t e  o f  loss 
o f  n a t i o n a l i t y  on Februa ry  7 ,  1967,  and v a c a t e d  t h e  c e r t i f i -  
c a t e  o f  loss o f  n a t i o n a l i t y  i s s u e d  i n  March  1966 based  on 
a p p e l l a n t ' s  f o r m a l  r e n u n c i a t i o n  of  Un i t ed  S t a t e s  c i t i z e n s h i p  
T h e  Department  t o o k  t h i s  a c t i o n  on t h e  ground t h a t  a p p e l l a n t  
had l o s t  h i s  Uni ted  S t a t e s  c i t i z e n s h i p  prior t o  s u b s c r i b i n g  
t o  t h e  o a t h  o f  r e n u n c i a t i o n  and ,  t h e r e f o r e ,  w a s  n o t  a Uni t ed  
S t a t e s  c i t i z e n  a t  t h e  t i m e  o f  h i s  r e n u n c i a t i o n .  

A p p e l l a n t  f i l e d  t h i s  a p p e a l  on A p r i l  1 8 ,  1983, s i x t e e n  
y e a r s  a f ter  t h e  Depar tmen t ' s  d e t e r m i n a t i o n  of  loss of n a t i o n -  
a l i t y .  A h e a r i n g ,  a t  a p p e l l a n t ' s  r e q u e s t ,  w a s  h e l d  b e f o r e  
t h e  Board on J a n u a r y  13 ,  1984. 

A p p e l l a n t  c o n t e n d s  t h a t ,  n o t w i t h s t a n d i n g  t h e  l a p s e  o f  
t i m e ,  t h e  Board s h o u l d  e n t e r t a i n  t h e  a p p e a l  because  h e  was 
n e v e r  aware of h i s  r i g h t s  a t  t h e  t l m e  o f  h i s  l o s s  of n a t i o n -  
a l i t y ,  and b e c a u s e  h i s  f a i l u r e  t o  a p p e a l  w a s  due t o  m l s -  
i n f o r m a t i o n  p r o v i d e d  by  t h e  C o n s u l a t e  G e n e r a l  " w h e r e  p a r t y  
o r  p a r t i e s  unknown a d v i s e d  t h a t  any a p p e a l  a t  t h a t  t i m e  
would have  l i t t l e  mer i t  " A p p e l l a n t  f u r t h e r  c o n t e n d s  t h a t  
h i s  a c q u i s i t i o n  o f  Canadian c i t i z e n s h i p  and d e c l a r a t i o n  of  
a l l e g i a n c e  t o  t h e  B r i t i s h  Crown were  n o t  done v o l u n t a r i l y ,  
and t h a t  he  d i d  n o t  i n t e n d  t o  t e r m i n a t e  h i s  Uni ted  S t a t e s  
c i t i z e n s h i p .  



Under t h e  e x i s t i n g  r e g u l a t i o n s  of t h e  Department, t h e  
t i m e  l i m i t a t i o n  f o r  f i l i n g  an  appea l  t o  t h e  Board of 
Appe l l a t e  Review i s  one y e a r  a f t e r  approval  of  t h e  c e r t i f i -  
c a t e  o f  loss of  n a t i o n a l i t y ,  u n l e s s  t h e  Board f o r  good cauE 
shown determines t h a t  t h e  appea l  could  n o t  have been f i l e d  
w i t h i n  t h e  p r e s c r i b e d  t i m e .  4/  These r e g u l a t i o n s ,  however 
w e r e  n o t  i n  f o r c e  i n  1967 when t h e  Department approved t h e  
c e r t i f i c a t e  of  l o s s  of n a t i o n a l i t y  i s s u e d  here .  

The r e g u l a t i o n s  t h a t  w e r e  i n  e f f e c t  p r i o r  t o  t h e  curre 
r e g u l a t i o n s  r e q u i r e d  t h a t  an  appea l  be f i l e d  w i t h i n  a  
reasonable  t i m e  a f t e r  r e c e i p t  of n o t i c e  of t h e  Department 's  
holding of l o s s  of  n a t i o n a l i t y .  5 /  W e  a r e  of t h e  view t h a  

4/ S e c t i o n  7 . 5  of T i t l e  2 2 ,  Code of Fede ra l  Regula t ions ,  2 
CFR 7 . 5 .  The e x i s t i n g  r e g u l a t i o n s  r e l a t i n g  t o  t h e  Board of 
Appe l l a t e  Review w e r e  promulgated on November 3 0 ,  1979 ( 2 2  
CFR, P a r t  7 ;  4 4  FR 6 8 8 2 5 ,  November 3 0 ,  1979) .  

5/  S e c t i o n  5 0 . 6 0 ,  T i t l e  2 2 ,  Code of Fede ra l  Regulat ions  
( 1 9 6 7 - 1 9 7 9 ) ,  2 2  CFR 5 0 . 6 0 ,  r e a d s :  

A person who contends  t h a t  t h e  Depart- 
ment ' s  a d m i n i s t r a t i v e  holding of loss of 
n a t i o n a l i t y  o r  e x p a t r i a t i o n  i n  h i s  ca se  
i s  c o n t r a r y  t o  law o r  f a c t  s h a l l  be 
e n t i t l e d ,  upon w r i t t e n  r e q u e s t  made 
w i t h i n  a  r ea sonab le  t i m e  a f t e r  r e c e i p t  
o f  n o t i c e  o f  such ho ld ing ,  t o  appeal  t o  
t h e  Board of  Appe l l a t e  R e v i e w .  



t h i s  t i m e  l i m i t a t i o n  o f  " w i t h i n  a r e a s o n a b l e  t i m e "  r a t h e r  
t h a n  t h e  e x i s t i n g  t i m e  l i m i t a t i o n  of  one y e a r  a f t e r  
a p p r o v a l  o f  t h e  c e r t i f i c a t e  o f  loss o f  n a t i o n a l i t y  s h o u l d  
govern  i n  t h i s  c a s e .  A s  a g e n e r a l  r u l e ,  i n  t h e  absence  
of  a  c l e a r l y  m a n i f e s t e d  i n t e n t i o n  t o  t h e  c o n t r a r y ,  
i n  r e g u l a t i o n s  s h o r t e n i n g  a l i m i t a t i o n  p e r i o d  is c o n s t r u e  
a s  o p e r a t i n g  p r o s p e c t i v e l y  and n o t  r e t r o a c t i v e l y .  

a chan8e 

Thus,  under  t h e  time l i m i t a t i o n  t h a t  w e  f i n d  c o n t r o l l i n g ,  
a p p e l l a n t  w a s  r e q u i r e d  t o  i n i t i a t e  h i s  a p p e a l  w i t h i n  a 
r e a s o n a b l e  t i m e  a f t e r  r e c e i p t  o f  n o t i c e  of  t h e  Department's 
h o l d i n g  of  l o s s  of  n a t i o n a l i t y .  If a p p e l l a n t  f a i l e d  t o  t a k e  
an  a p p e a l  w i t h i n  a  r e a s o n a b l e  t i m e ,  t h e  a p p e a l  would be t i m e  
b a r r e d  and t h e  Board would l a c k  j u r i s d i c t i o n  t o  c o n s i d e r  and 
d e t e r m i n e  it.. 

Whether a n  a p p e a l  w a s  t aken  w i t h i n  a r e a s o n a b l e  t i m e ,  
depends  upon t h e  c i r c u m s t a n c e s  i n  a  p a r t i c u l a r  c a s e .  P, 
r e a s o n a b l e  t i m e  means r e a s o n a b l e  under  t h e  C i rcums tances .  
C o u r t s  have  h e l d  t h a t  a  r e a s o n a b l e  t i m e  means as soon az> 
c i r c u m s t a n c e s  p e r m i t  and  w i t h  such  p r o m p t i t u d e  a s  t h e  
s i t u a t i o n  o f  t h e  p a r t i e s  and t h e  c i r c u m s t a n c e s  of t h e  case 
a l l o w .  T h i s  does n o t  mean, however,  as t h e  c o u r t s  have 
s t a t e d ,  t h a t  a p a r t y  b e  a l lowed a t i m e  of  h i s  o r  h e r  own 
c h o o s i n g  or a  p r o t r a c t e d  d e l a y  t h a t  i s  p r e j u d i c i a l  t o  e a c h  
p a r t y .  A l though  t h e  q u e s t i o n  of  a r e a s o n a b l e  t i m e  w 1 1  1 v a r y  
w i t h  t h e  c i r c u m s t a n c e s ,  it i s  clear t h a t  it i s  n o t  de te rmined  
by  a  p a r t y  t o  s u i t  h i s  or h e r  own purpose  and convenience  
or  when a p a r t y ,  f o r  wha teve r  r e a s o n ,  t a k e s  an a p p e a l  s e v e r a l  
y e a r s  a f ter  n o t i c e  o f  h i s  r i g h t  t o  t a k e  an  a p p e a l .  
L i m i t a t i o n s  are d e s i g n e d  t o  encourage  t h e  prompt ascertain- 
ment o f  l e g a l  r i g h t s  and  t o  a f f o r d  p r o t e c t i o n  a g a i n s t  s t a l e  
a c t i o n s  a s  a  consequence  o f  a n  u n r e a s o n a b l e  d e l a y .  

6/ See Chesapeake and Ohio Rai lway v .  M a r t i n ,  2 8 3  U.S. 209 
7'1931); I n  re Koney, 139 F. 2d 175 ( 1 9 4 m p p e a l  of  Syby, 
460 A 2d 749 (1961) ;  Ashford v .  S t e u a r t  65- 
(1981). 

- 



I n  t h e  i n s t a n t  case, t h e  Department determined i n  
February 1 9 6 7 ,  t h a t  a p p e l l a n t  e x p a t r i a t e d  himself  i n  1965, 
under  t h e  p r o v i s i o n s  of  s e c t i o n  349(a) ( 2 )  of t h e  Immigrat ion 
and N a t i o n a l i t y  A c t  by s u b s c r i b i n g  t o  a d e c l a r a t i o n  of  
a l l e g i a n c e  r e q u i r e d  by Canadian l aw .  Appe l lan t  does n o t  
d i s p u t e  t h a t  he had n o t i c e  of  t h e  Department 's  ho ld ing  of  
l o s s  o f  c i t i z e n s h i p .  I t  does n o t  appear ,  however, from t h e  
r e c o r d  t h a t  he took any a c t i o n  o r  ev inced  any i n t e r e s t  t o  
q u e s t i o n  o r  c o n t r o v e r t  t h a t  ho ld ing  u n t i l ,  f o l l owing  con- 
s u l t a t i o n  w i t h  h i s  counse l ,  h e  f i l e d  t h i s  appea l  i n  A p r i l  
1983, s i x t e e n  y e a p  l a t e r .  When asked by h i s  c o u n s e l  a t  t h e  
h e a r i n g  why he wai ted  "some 15 o r  1 6  y e a r s "  b e f o r e  s eek ing  
l e g a l  adv ice  abou t  h i s  c i t i z e n s h i p  s t a t u s ,  a p p e l l a n t  
responded t h a t  he w a s  o f f e r e d  a p o s i t i o n  i n  Cambridge, 
Massachuset ts ,  and cons idered  t h a t  occas ion  h i s  f i r s t  r e a l  
o p p o r t u n i t y .  z/ 

A p p e l l a n t ' s  counse l  argued t h a t  a p p e l l a n t  w a s  never  
aware o f  h i s  r i g h t s  and p r i v i l e g e s  a t  t h e  t i m e  of  t h e  
Department 's  ho ld ing  of  loss of c i t i z e n s h i p ,  presumably re- 
f e r r i n g  t o  h i s  r i g h t  t o  t a k e  an  appeal .  W e  reject t h i s  
con t en t i on .  Although t h e  r e c o r d  does n o t  show whether t h e  
Consu la te  General  informed a p p e l l a n t  s p e c i f i c a l l y  o f  h i s  
r i g h t  t o  appea l ,  a p p e l l a n t  could  have e a s i l y  a s c e r t a i n e d  
from t h e  Consu la te  General  t h e  p rocedure  f o r  t a k i n g  an  
appea l  i f  he be l i eved  t h a t  t h e  ho ld ing  of  l o s s  of n a t i o n a l i t :  

I /  T r a n s c r i p t  o f  Proceed ings  
Department of S t a t  e ,  

January  13 ,  1984, ( h e r e a f t e r  c i t e d  a s  T R ) ,  a t  48. 



w a s  erroneous .  8 /  H i s  l a c k  o f  d i l i g e n c e  i n  t a k i n g  an appeal 
can hard l y  be  a t t r i b u t e d  t o  any unawareness o r  doubt  t h a t  he 
had committed an a c t  o f  e x p a t r i a t i o n .  The record a l s o  shows 
t h a t  t h e  S e l e c t i v e  S e r v i c e  System i n  March 1967, informed 
a p p e l l a n t  t h a t ,  according t o  t h e  Department o f  S t a t e ,  h i s  
s t a t u s  as a  c i t i z e n  o f  t h e  United S t a t e s  " h a s  been revoked", 
and t h a t ,  accord ing l y ,  b o t h  h i s  r e g i s t r a t i o n  under S e l e c t i v e  
S e r v i c e  and record i n  t h e  l o c a l  board were c a n c e l l e d .  

The long de lay  here  i n  t a k i n g  an appeal p laces  t h e  
Department a t  a  d i sadvan tage  w i t h  r e s p e c t  t o  a p p e l l a n t ' s  
a l l e g a t i o n  t h a t  he w a s  misinformed b y  a  " p a r t y  o r  p a r t i e s  
unknown" a t  t h e  Consulate  General t o  t h e  e f f e c t  t h a t  any 
appeal a t  t h a t  t ~ m e  would have l i t t l e  m e r i t  There i s  no 
record o r  contemporaneous account  o f  any mee t ings  t h a t  
a p p e l l a n t  may have had w ~ t h  consu lar  o f f i c e r s  a t  t h e  t i m e  
Nor i s  t h e r e  any i n f o r m a t i o n  i n  t h e  record t h a t  would shed 
l i g h t  on  t h e  a l l e g e d  p r o f f e r e d  m i s i n f o r m a t i o n  or  on t h e  
i d e n t i t y  o f  t h e  party o r  p a r t i e s  unknown. 

I t  i s  d i f f i c u l t  f o r  a t r i e r  o f  f a c t s ,  a f t e r  a  l a p s e  o f  
s i x t e e n  y e a r s ,  t o  de termine  a  c a s e ,  p a r t i c u l a r l y  where t h e  
record i s  incomple te  o r  obscured by  t h e  passage o f  t i m e  
Moreover, a  l a p s e  o f  t i m e  o f  t h a t  d u r a t i o n  t e n d s  t o  cloud a  
pe r sons ' s  r e c o l l e c t i o n  o f  e v e n t s .  Appe l lan t  h e r e ,  f o r  
example ,  s t a t e d  a t  t h e  hear ing  t h a t  his r e c o l l e c t i o n  "is 
v e r y  f u z z y "  w ~ t h  r e s p e c t  t o  h i s  a c q u i s i t i o n  o f  Canadian cit i-  

8/  U n t i l  t h e  c u r r e n t  r e g u l a t i o n s  o f  t h e  Board o f  A p p e l l a t e  Review 
were promulgated on November 3 0 ,  1979, t h e  Department o f  S t a t e  
w a s  n o t  required t o  i n f o r m  an e x p a t r i a t e  o f  t h e  r i g h t  o f  appea l .  
In  f a c t ,  however,  t h e  Department under i n t e r n a l  g u i d e l i n e s  i n  
f o r c e  s i n c e  a t  l e a s t  1954, and c e r t a i n l y  s i nce  t h e  i n c e p t i o n  o f  
t h i s  Board i n  1967,  provided t h a t  a  person who was t h e  s u b j e c t  
o f  an adverse  de t e rmina t i on  o f  n a t i o n a l i t y  should be in formed o f  
t h e  r i g h t  o f  appeal .  These  i n t e r n a l  g u i d e l i n e s  do n o t  have t h e  
f o r c e  o f  l a w  



z e n s h i p  i n  1965 and t h e  a t t e n d a n t  d e c l a r a t i o n  o f  a l l e g i a n c e .  
H e  recal ls  v i s i t i n g  t h e  Canadian c i t i z e n s h i p  a u t h o r i t i e s  w i t h  
h i s  f a t h e r ,  " g o i n g  th rough  a  p r o c e d u r e " ,  and  "coming o u t  w i t h  
my Canadian c i t i z e n s h i p . "  A p p e l l a n t  f u r t h e r  s t a t e d  t h a t  he 
d i d  n o t  r e c a l l  t h e  " s p e c i f i c  c o n v e r s a t i o n "  h e  had w i t h  t h e  
c o n s u l a r  o f f i c e r  i n  March o f  1966 a b o u t  h i s  c i t i z e n s h i p  
s t a t u s ,  30,' or s u b s c r i b i n g  t o  a d e c l a r a t i o n  o f  r e n u n c i a t i o n  
o f  U n i t e d T t a t e s  n a t i o n a l i t y ,  11/ or  " t h e  s p e c i f i c i t y  of .- 
t h e  d e t a i l s "  s u r r o u n d i n g  h i s  v l s l t  t o  t h e  C o n s u l a t e  General 
and r e n u n c i a t i o n  i n  1966.  1 2 /  - 

A p p e l l a n t  p e r m i t t e d  s i x t e e n  y e a r s  t o  e l a p s e  b e f o r e  f i l i n g  
an a p p e a l  i n  1983. H I S  f a i l u r e  t o  t a k e  any a c t i o n  u n t i l  t h e n  
p e r s u a d e s  u s  t h a t  h i s  l o n g  d e l a y  w a s  u n r e a s o n a b l e .  The 
p r i n c i p a l  r e a s o n s  f o r  g r a n t i n g  a r e a s o n a b l e  t ~ m e  w i t h i n  which 
t o  a p p e a l  a D e p a r t m e n t ' s  h o l d i n g  of  loss o f  n a t i o n a l i t y  w a s  t o  
a f f o r d  a n  a p p e l l a n t  s u f f i c i e n t  t ~ m e  t o  assert  h i s  or  h e r  
c o n t e n t i o n s  t h a t  t h e  d e c i s i o n  i s  c o n t r a r y  t o  l a w  o r  f a c t ,  and 
t o  compel a n  a p p e l l a n t  t o  t a k e  such  a c t i o n  when t h e  r e c o l l e c t i  
o f  e v e n t s  upon which t h e  a p p e a l  i s  grounded i s  f r e s h  i n  t h e  
minds o f  t h e  p a r t i e s  i n v o l v e d .  The l i m i t a t i o n  p e r i o d  o f  
" w i t h i n  a  r e a s o n a b l e  t ~ m e "  commences t o  run w i t h  a p p e l l a n t ' s  
n o t i c e  o f  t h e  D e p a r t m e n t ' s  h o l d i n g  o f  loss o f  n a t i o n a l i t y  i n  
1967,  and n o t  s e v e r a l  y e a r s  t h e r e a f t e r  when a p p e l l a n t  i s  o f f e r  
employment i n  t h e  Un i t ed  S t a t e s  and t h e n  c o n s i d e r s  it 
p r o p i t i o u s  t o  t a k e  an a p p e a l .  I n  o u r  o p i n i o n ,  a p p e l l a n t ' s  
d e l a y  o f  s i x t e e n  y e a r s  i n  t a k i n g  an a p p e a l  w a s  c l e a r l y  u n r e a s o  
a b l e .  



0-1 c o n s i d e r a t i o n  of t h e  fo regoing ,  w e  conclude t h a t  t h e  
appeal  w a s  n o t  t aken  w i t h i n  a reasonable  t i m e  a f t e r  a p p e l l a n t  
had n o t i c e  o f  t h e  Department 's  holding of loss of United S ta tes  
c i t i z e n s h i p .  Accordingly,  w e  f i n d  t h e  appeal  ba r r ed  by t h e  
passage of t i m e .  Th is  Board, t h e r e f o r e ,  l a c k s  j u r i s d i c t i o n  t o  
cons ide r  t h e  case. The appeal  i s  hereby dismissed.  

Given our  d i s p o s i t i o n  of t h e  case, w e  do n o t  reach  t h e  
o t h e r  i s s u e s  t h a t  may be p re sen t ed .  

~ l a n  G .  James, ~ h a i i m a n  
J 

/' Edward G Misey, ~ernpgr 
/' f' 

t e r  A .  B e r n h a r d t ,  Member 
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