
A p r i l  24, 1984 

DEPARTMEN OF STATE 

BOARD OF AI?PELLATE REVIEW 

I N  THE MATTER OF:  

Th i s  appea l  h a s  been brought t o  t h e  Board of Appe l l a t e  
Review by f r o m  an a d m i n i s t r a t i v e  
de t e rmina t i on  of t h e  Department of  S t a t e  t h a t  he  e x p a t r i a t e d  * * 

himself  on September 2 2 ,  1977 ,  under t h e  p r o v i s i o n s  of 
s e c t i o n  349 (a) ( 2 )  of  t h e  Immigrat ion and N a t i o n a l i t y  A c t  by 
making a  fo rmal  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico. A/ 

The Department approved t h e  c  e r t i f i c  a t e  of  loss of  
n a t i o n a l i t y  i s s u e d  i n  t h i s  c a s e  i n  June  19 78. The appea l  
w a s  n o t  e n t e r e d  u n t i l  Apr i l  1983. 

The t h r e s h o l d  i s s u e  t o  be  determined i s  whether t h e  
appea l  w a s  f i l e d  w i t h i n  t h e  l i m i t a t i o n  p r e s c r i b e d  by t h e  
a p p l i c a b l e  r e g u l a t i o n s ,  namely, w i t h i n  a r ea sonab l e  t i m e  
a f t e r  a p p e l l a n t  r e c e i v e d  n o t i c e  of t h e  Department's hold ing  
of  loss of h i s  c i t i z e n s h i p .  I t  i s  our  conc lu s ion  t h a t  
appellant's d e l a y  o f  n e a r l y  f i v e  y e a r s  i n  t a k i n g  an  appea l  
w a s  unreasonable .  The appea l  t h u s  being t i m e  b a r r e d ,  it 
w  i 1 1  be d i smissed .  

Appe l lan t  a cqu i r ed  United S t a t e s  n a t i o n a l i t y  under 
s e c t i o n  1993 of t h e  Revised S t a t u t e s  of t h e  United S t a t e s  

American c i t i z e n  f a t h e r  a t  Mexico, D.F. On 

. H e  a l s o  acqu i r ed  t h e  n a t i o n a l i t y  o f  Mexico 
b i r t h  i n  t h a t  count ry .  

_1/ S e c t i o n  349(a) (2 )  of  t h e  Immigrat ion and N a t i o n a l i t y  A c t ,  
8 U . S . C .  1481, p r o v i d e s :  

Sec. 349. ( a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  
A c t  a person who i s  a n a t i o n a l  of t h e  United S t a t e s  whether 
by b i r t h  o r  n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by -- 

* . . 

( 2 )  t a k i n g  an  o a t h  o r  making an  a f f i r m a t i o n  
o r  o t h e r  f o rma l  d e c l a r a t i o n  of  a l l e g i a n c e  t o  a  
f o r e i g n  s t a t e  o r  a  p o l i t i c a l  subd iv i s ioon  t h e r e o f ;  . . . 



H e  s t a t e s  t h a t  h e  was e d u c a t e d  i n  Mexico a t  American 
s c h o o l s ,  and t h a t  h e  went  t o  t h e  Uni ted  S t a t e s  t o  work when 
h e  w a s  n i n e t e e n  y e a r s  o l d .  I t  a p p e a r s  t h a t  he  r e t u r n e d  t o  
Mexico a f t e r  a y e a r  where  h e  r e s i d e d  u n t i l  1977.  

I n  t h e  summer o f  1977,  a p p e l l a n t  formed a c o r p o r a t i o n  
t o  e x p o r t  c o f f e e  t o  t h e  Uni t ed  S t a t e s .  A l l e g e d l y  u s i n g  a l l  
h i s  s a v i n g s  f o r  t h e  v e n t u r e ,  h e  bought  a l a r g e  q u a n t i t y  o f  
c o f f e e  and  s h i p p e d  it t o  T i j u a n a ,  Mexico, i n  mid- September 
1977,  hoping  t o  s e l l  it i n  t h e  Uni ted  S t a t e s .  It a p p e a r s  
t h a t  a p p e l l a n t  i n t e n d e d  t o  c o n d u c t  t h e  b u s i n e s s  i n  Chula 
V i s t a ,  C a l i f o r n i a ,  r a t h e r  t h a n  i n  Tijuana, a  f e w  miles 
a c r o s s  t h e  b o r d e r ,  where t h e  coffee w a s  warehoused,  because  
h e  c o n s i d e r e d  it more c o n v e n i e n t  and c o m f o r t a b l e  f o r  h i s  
p r o s p e c t i v e  b u y e r s  to m e e t  him i n  Chula  V l s t a  

According  t o  a p p e l l a n t ,  h e  went  t o  t h e  Uni ted  S t a t e s  
Embassy i n  September t o  o b t a i n  documenta t ion  t o  e n t e r  t h e  
Uni t ed  S t a t e s .  H e  s t a t e s  t h a t  h e  w a s  t o l d  t h e r e  m i g h t  be a 
c o n s i d e r a b l e  d e l a y  i n  e s t a b l i s h i n g  h i s  r i g h t  t o  a  U S 
p a s s p o r t .  2/  S i n c e  h e  c o n s i d e r e d  t h e  s a l e  of  t h e  c o f f e e  
an  u r g e n t  mztter,  ( " m y  s i t u a t i o n  w a s  d e s p e r a t e " ) ,  a p p e l l a n t  
d e c i d e d  n o t  t o  p u r s u e  i s s u a n c e  of a p a s s p o r t  a t  t h e  Embassy, 
b u t  i n s t e a d  a p p l i e d  f o r  a Mexican p a s s p o r t ,  hav ing  a l l e g e d l y  
d o n e  s o  w i t h o u t  d i f f i c u l t y  or d e l a y  on a number o f  p r e v i o u s  
o c c a s i o n s .  T h i s  t l m  e ,  however,  t h e  Mexican a u t h o r i t i e s  
r e p o r t e d l y  r e f u s e d  t o  i s s u e  him a p a s s p o r t  u n l e s s  he  o b t a i n e d  
a c e r t i f i c a t e  of Mexican n a t i o n a l i t y .  T h i s  i n f o r m a t i o n ,  
a p p e l l a n t  s a y s ,  came as a  c o m p l e t e  s u r p r i s e  t o  him. Never- 
theless,  h e  a p p l i e d  f o r  a c e r t i f i c a t e  o f  Mexican n a t i o n a l i t y  
on September 2 0 ,  1977.  A c e r t i f i c a t e  and p a s s p o r t  were  
i s s u e d  t o  him on September 22, 1977. 

The c e r t i f i c a t e  o f  Mexican n a t i o n a l i t y  r e c i t e d  t h a t  
a p p e l l a n t  e x p r e s s l y  renounced any o t h e r  c i t i z e n s h i p  and a l l  
a l l e g i a n c e  t o  any f o r e i g n  government ,  and d e c l a r e d  h i s  
a l l e g i a n c e  t o  Mexico. T h e r e a f t e r ,  a p p e l l a n t  s t a t e s ,  h e  
o b t a i n e d  a  v i s a ,  and e n t e r e d  t h e  Uni ted  S t a t e s  on September 27, 
1977.  It a p p e a r s  t h a t  h e  conduc ted  h i s  b u s i n e s s  and went back  
and f o r t h  between Mexico and  t h e  Uni ted  S t a t e s ,  having  by 
t h e n  a p p a r e n t l y  e s t a b l i s h e d  h i s  d o m i c i l e  i n  Chula V i s t a .  

2/  The Embassy ' s  r e c o r d  o f  o f f i c i a l  c o n t a c t s  w i t h  U.S. -. 
c i t i z e n s  ( form FS 558) bears n o  n o t a t i o n  of  any  such  v i s i t  
or  i n q u i r y  by a p p e l l a n t  a t  t h e  t i m e  i n  q u e s t i o n ,  



A p p e l l a n t  w a s  u n a b l e  t o  g e t  h i s  c o f f e e  i n t o  t h e  Uni t ed  
S t a t e s  b e c a u s e  h e  c o u l d  n o t ,  f o r  r e a s o n s  beyond h i s  c o n t r o l ,  
o b t a i n  t h e  n e c e s s a r y  e x p o r t  p e r m i t s  f rom t h e  Mexican 
a u t h o r i t i e s .  The coffee w a s  l a t e r  impounded and l i ab le  t o  
imminent c o n f i s c a t i o n  i n  May 1978. By t h i s  t l m e ,  a p p e l l a n t ' s  
U S v i s a  had e x p i r e d .  H e  therefore went  t o  t h e  Embassy a t  
Mexico, D.F. on  J u n e  1, 1978, t o  renew it. H e  s tates  t ha t  h e  
w a s  informed t h a t  he migh t  n o t  be i s s u e d  a v i s a  " u n l e s s , "  as 
he  p u t  it, " I  s i g n e d  some p a p e r s  t o  clear ny s t a t u s .  . . "  

The p a p e r s  a p p e l l a n t  f i l l e d  o u t  were :  ( 1) a  q u e s t i o n -  
n a i r e  t o  f a c i l i t a t e  t h e  d e t e r m i n a t i o n  of h i s  c i t i z e n s h i p  
s t a t u s ,  where in  h e  acknowledged t h a t  h e  had t a k e n  an  o a t h  
o f  a l l e g i a n c e  t o  Mexico and o b t a i n e d  a  Mexican p a s s p o r t ;  
and  (2)  a n  a f f i d a v i t  o f  an  e x p a t r i a t e d  p e r s o n ,  where in  he 
swore t h a t  h e  had made a  f o r m a l  d e c l a r a t i o n  o f  a l l e g i a n c e  
t o  Mexico v o l u n t a r i l y  and w i t h  t h e  i n t e n t i o n  of  r e l i n q u i s h i n g  
h i s  Un i t ed  States  n a t i o n a l i t y .  

A p p e l l a n t  s tates t h a t  he  immedia te ly  o b t a i n e d  a  U . S .  
v i s a  i n  h i s  Mexican p a s s p o r t ,  and a few d a y s  l a t e r  o b t a i n e d  
t h e  release of h i s  c o f f e e ,  t h e r e b y  r e c o u p i n g  p a r t  o f  h i s  
i n v e s t m e n t .  

Meanwhile,  t h e  Embassy had p r e p a r e d  a cer t i f ica te  o f  
loss o f  n a t i o n a l i t y  i n  appellantts name on June  1, 1978, in 
compl iance  w i t h  t h e  p r o v i s i o n s  of  s e c t i o n  358 of  t h e  I m m l -  
g r a t i o n  and N a t i o n a l i t y  A c t  3, 

11 S e c t i o n  358 o f  t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 
U.S.C. 1501,  r e a d s :  

Sec. 358. Whenever a d i p l o m a t i c  or c o n s u l a r  o f f i c e r  of 
t h e  Uni t ed  S t a t e s  h a s  r e a s o n  t o  b e l i e v e  t h a t  a pe r son  w h i l e  
i n  a  f o r e i g n  s ta te  has l o s t  h i s  Uni ted  States  n a t i o n a l i t y  
u n d e r  a n y  p r o v i s i o n  of c h a p t e r  3  o f  t h i s  t i t l e ,  or under  
a n y  p r o v i s i o n  o f  c h a p t e r  I V  o f  t h e  N a t i o n a l i t y  A c t  o f  1940,  
as amended, h e  s h a l l  c e r t i f y  t h e  f a c t s  upon which s u c h  
be l ief  i s  based t o  t h e  Depar tment  o f  S t a t e ,  i n  w r i t i n g ,  
u n d e r  r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  o f  S t a t e .  
If t h e  r e p o r t  of  t h e  d i p l o m a t i c  or c o n s u l a r  o f f i c e r  i s  
approved  by t h e  S e c r e t a r y  o f  Sta te ,  a  copy of  t h e  c e r t i f i -  
c a t e  s h a l l  be f o r w a r d e d  t o  t h e  A t t o r n e y  G e n e r a l ,  f o r  h i s  
i n f o r m a t i o n ,  and t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  which 
t h e  r e p o r t  w a s  made s h a l l  be d i r e c t e d  t o  forward  a  c o p y  of 
t h e  ce r t i f i ca te  t o  t h e  p e r s o n  t o  whrm it relates. 



The Embassy c e r t i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  t h e  
n a t i o n a I i t y  o f  t h e  Uni t ed  S t a t e s  by  v i r t u e  o f  b i r t h  a b r o a d  
t o  an  American c i t i z e n  f a t h e r ;  t h a t  h e  had made a f o r m a l  
d e c l a r a t i o n  o f  a l l e g i a n c e  t o  Mexico; and  t h e r e b y  e x p a t r i a t e d  
h i m s e l f  under  t h e  p r o v i s i o n s  of s e c t i o n  349Ca) ( 2 )  o f  t h e  
Immigra t ion  and N a t i o n a l i t y  A c t  

The Department  approved t h e  c e r t i f i c a t e  on J u n e  23 ,  1 9 7 8 .  
a p p r o v a l  b e i n g  an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of  loss o f  
n a t i o n a l i t y  f r o m  which a n  a p p e a l ,  p r o p e r l y  and t i m e l y  f i l e d ,  
may be b r o u g h t  t o  t h i s  Board.  

On July 1 2 ,  1 9 7 8 ,  t h e  Embassy m a i l e d  a  copy o f  t h e  
approved cer t i f ica te  of l o s s  of  n a t i o n a l i t y  t o  a p p e l l a n t ,  
a s  r e q u i r e d  by s e c t i o n  358 of t h e  Immigra t ion  and N a t i o n a l i t y  
A c t  

I n  J a n u a r y  1 9 8 3 ,  a p p e l l a n t  a p p l i e d  f o r  a  U n i t e d  S t a t e s  
p a s s p o r t  a t  Los Ange les ,  s t a t i n g  t h a t  h e  wished  t o  v i s i t  
Mexico f o r  t h i r t y  days .  The  Department  informed a p p e l l a n t  
on March 1 4 ,  1 9 8 3 ,  t h a t  h i s  a p p l i c a t i o n  f o r  a  p a s s p o r t  had 
been  d e n i e d  on t h e  grounds  t h a t  h e  had e x p a t r i a t e d  h i m s e l f  
i n  1 9 7 7 .  

A p p e l l a n t  l o d g e d  t h i s  a p p e a l  by a p p e a r i n g  i n  pe r son  a t  
t h e  o f f i c e s  o f  t h e  Board on A p r i l  5 ,  1983.  H e  c o n t e n d s  
t h a t  he  per formed t h e  e x p a t r a i t i v e  a c t  under  economic d u r e s s  
a t  a  t i m e  o f  m e n t a l  and  p h y s i c a l  stress, and  t h a t  h e  d i d  n o t  
i n t e n d  t o  r e l i n q u i s h  h i s  Un i t ed  S t a t e s  c i t i z e n s h i p .  H e  
f u r t h e r  c o n t e n d s  t h a t  he  l a c k e d  n o t i c e  of loss of h i s  
n a t i o n a l i t y  u n t i l  March 1 9 8 3 ,  n e v e r  hav ing  r e c e i v e d  a  copy 
o f  t h e  approved c e r t i f i c a t e  o f  loss of n a t i o n a l i t y  t h a t  t h e  
Embassy ma i l ed  t o  him i n  J u l y  1978 .  

A p p e l l a n t  r e q u e s t e d  a n  o r a l  h e a r i n g  b e f o r e  t h e  Board 
which w a s  h e l d  on F e b r u a r y  1 0 ,  1 9 8 4 ,  a p p e l l a n t  a p p e a r i n g  
pro s e .  - 

Under t h e  e x i s t i n g  r e g u l a t i o n s  o f  t h e  Depar tment ,  t h e  
t l m e  l i m i t a t i o n  f o r  f i l i n g  an a p p e a l  t o  t h e  Board o f  
A p p e l l a t e  Review i s  one  y e a r  a f t e r  a p p r o v a l  o f  t h e  c e r t i f i -  
c a t e  o f  l o s s  o f  n a t i o n a l i t y ,  u n l e s s  t h e  Board f o r  good c a u s e  
shown d e t e r m i n e s  t h a t  t h e  a p p e a l  c o u l d  n o t  have  been f i l e d  



w i t h i n  t h e  p r e s c r i b e d  t i m e  4/ These r e g u l a t i o n s ,  however, 
w e r e  n o t  i n  force i n  1978 when t h e  Department  approved t h e  
c e r t i f i c a t e  of loss o f  n a t i o n a l i t y  i s s u e d  h e r e .  

The r e g u l a t i o n s  t h a t  w e r e  i n  e f f e c t  p r i o r  t o  t h e  c u r r e n t  
r e g u l a t i o n s  r e q u i r e d  t h a t  an  a p p e a l  be  f i l e d  w i t h i n  a 
r e a s o n a b l e  t i m e  a f t e r  r e c e i p t  of notice of t h e  Depar tmen t ' s  
h o l d i n g  of loss  of n a t i o n a l i t y .  5 1  W, are of t h e  view t h a t  - 

4 /  S e c t i o n  7 . 5  of T i t l e  2 2 ,  Code o f  F e d e r a l  R e g u l a t i o n s ,  2 2  - 
CFR 7 .5 .  The e x i s t i n g  r e g u l a t i o n s  r e l a t i n g  to  t h e  Board o f  
A p p e l l a t e  Review were promulgated  on November 3 0 ,  1979 ( 2 2  
CFR P a r t  7;  4 4  FR 68825, November 3 0 ,  1979) .  

5,' S e c t i o n  50 .60 ,  T i t l e  22, Code o f  F e d e r a l  R e g u l a t i o n s  
71967-1979) , 2 2  CFR 50 .60 ,  r e a d s :  

A p e r s o n  who contencls t h a t  t h e  Depar t -  
m e n t ' s  a d m i n i s t r a t i v e  h o l d i n g  o f  loss of 
n a t i o n a l i t y  o r  e x p a t r i a t i o n  i n  h i s  case 
i s  c o n t r a r y  t o  l a w  or f a c t  s h a l l  b e  
e n t i t l e d ,  upon w r i t t e n  r e q u e s t  made 
w i t h i n  a r e a s o n a b l e  t l m e  af ter  r e c e i p t  
of n o t i c e  of s u c h  h o l d i n g ,  t o  a p p e a l  t o  
t h e  Board of A p p e l l a t e  R e v l e w  



t h i s  t ~ m e  l i m i t a t i o n  o f  " w i t h i n  a  reasonable  t i m e "  r a t h e r  
t h a n  t h e  e x i s t i n g  t i m e  l i m i t a t i o n  o f  one  year a f t e r  
approval  o f  t h e  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  should 
govern i n  t h i s  c a s e .  A s  a  general  r u l e ,  i n  t h e  absence 
o f  a  c l e a r l y  man i f e s t ed  i n t e n t i o n  t o  t h e  c o n t r a r y ,  a  change 
i n  r e g u l a t i o n s  shor ten ing  a  l i m i t a t i o n  period i s  construed 
a s  opera t ing  p r o s p e c t i v e l y  and not r e t r o a c t i v e l y .  

Thus ,  under the t i m e  l i m i t a t i o n  t h a t  w e  f i n d  c o n t r o l l i n g ,  
a p p e l l a n t  w a s  requ i red  t o  i n i t i a t e  h i s  appeal w i t h i n  a  
reasonable  time a f t e r  r e c e i p t  o f  n o t i c e  o f  t h e  Department ' s  
ho ld ing  o f  loss o f  n a t i o n a l i t y .  I f  a p p e l l a n t  f a i l e d  t o  t a k e  
an appeal w i t h i n  a  reasonable  t i m e ,  t h e  appeal would be t l m e  
barred and t h e  Boars would l a ck  j u r i s d i c t i o n  t o  cons ide r  and 
determine  it. 

Whether an appeal  was t a k e n  w i t h i n  a  reasonable  t i m e ,  
depends upon t h e  c i rcums tances  i n  a  p a r t i c u l a r  ca se .  A 
reasonable  t i m e  means reasonable  under the c i rcums tances .  
Cour t s  have held  t h a t  a  reasonable  t i m e  means a s  soon as 
c i rcums tances  permit  and w i t h  such prompti tude a s  t h e  
s i t u a t i o n  o f  t h e  p a r t i e s  and t h e  c i rcums tances  o f  t h e  case  
a l low.  T h i s  does  n o t  mean, however, as t h e  c o u r t s  have 
s t a t e d ,  t h a t  a  par ty  be  al lowed a  t i m e  o f  h i s  or  her own 
choos ing  o r  a  pro t rac ted  d e l a y  t h a t  i s  p r e j u d i c i a l  t o  each 
par ty .  Although t h e  q u e s t i o n  of a reasonable  t l m e  w i l l  v a r y  
w i t h  t h e  c i rcums tances ,  it i s  clear t h a t  it i s  n o t  determined 
by  a  par ty  t o  s u i t  h i s  or h e r  own purpose and convenience 
o r  when a  p a r t y ,  f o r  whatever  reason ,  t a k e s  an appeal s e v e r a l  
y ear s  a f t e r  n o t i c e  o f  h i s  r i g h t  t o  t a k e  an appea l .  6 /  
L i m i t a t i o n s  a re  designed t o  encourage t h e  prompt a s c e r t a i n -  
ment o f  l e g a l  r i g h t s  and to  a f f o r d  p r o t e c t i o n  a g a i n s t  s t a l e  
a c t i o n s  a s  a  consequence o f  an unreasonable  d e l a y .  

6 /  See Chesapeake and Ohio  Railway v. Mart in ,  283 U.S. 209 
7 1 9 3 1 ) ;  Ashford  v. S t e u a r t ,  657 F .  2 d  1053 ( 1 9 8 1 ) ;  I n  re 
Roney, 1 3 9  F.  2d 1 7 5  ( 1 9 4 3 ) ;  Appeal o f  Syby,  460 A 2d 
7 4 9  ( 1 9 6 1 ) .  



I n  t h e  i n s t a n t  c a s e ,  t h e  Department  de termined i n  
J u n e  1978,  t h a t  a p p e l l a n t  e x p a t r i a t e d  h i m s e l f  i n  1977,  
u n d e r  t h e  p r o v i s i o n s  of s e c t i o n  349(a) ( 2 )  o f  t h e  Immigra t ion  
and  N a t i o n a l i t y  A c t  b y  s u b s c r i b i n g  t o  a d e c l a r a t i o n  of 
a l l e g i a n c e  r e q u i r e d  by Mexican l a w  01 J u l y  1 2 ,  1978,  t h e  
Embassy a t  Mexico D.F. forwarded a copy o f  t h e  approved 
cert i f icate t o  a p p e l l a n t .  The Embassy's r e c o r d s  show n o  
c o n t a c t  t h e r e a f t e r  w i t h  a p p e l l a n t .  

A p p e l l a n t  c o n t e n d s  t h a t  he  n e v e r  r e c e i v e d  t h e  copy of 
t h e  approved c e r t i f i c a t e .  H e  a r g u e s ,  t h e r e f o r e ,  t h a t  h e  w a s  
unaware o f  h i s  loss  o f  n a t i o n a l i t y  u n t i l  h e  r e c e i v e d  t h e  
Depar tmen t ' s  let ter o f  March 14, 1983, denying  h i s  a p p l i -  
c a t i o n  f o r  a  p a s s p o r t  on g rounds  of n o n - c i t i z e n s h i p .  

I t  must  b e  presumed t h a t  t h e  Embassy ma i l ed  t h e  c e r t i f i -  
cate  t o  a p p e l l a n t  i n  t h e  manner best c a l c u l a t e d  t o  r e a c h  him, 
t o  t h e  a d d r e s s  i n  Mexico C i t y  a p p e l l a n t  gave  t h e  Embassy on 
J u n e  1, 1978. F o r  t h e r e  i s  a l e g a l  presumpt ion  t h a t  p u b l i c  
o f f i c i a l s  ~ e r f o r m  t h e i r  d u t i e s  i n  accordance  w i t h  l a w .  r e s u l ~  
t i o n s  and t h e i r  i n s t r u c t i o n s .  Bo i s sonnas  v. Acheson, 1 0 1  
F. Supp 138 11951) .' 

A t  t h e  h e a r i n g  a p p e l l a n t  e x p l a i n e d  t h a t  t h e  a d d r e s s  h e  
had g iven  t h e  Embassy o n  J u n e  l s t w a s  t h a t  o f  h i s  d a u g h t e r  
whose r e s i d e n c e  a p p e l l a n t  u sed  f o r  p e r s o n a l  m a i l  H e  
s t a t e d  t h a t  between J u l y  1, and  J u l y  28 ,  1978, h e  and  h i s  
f a m i l y  w e r e  t r a v e l l i n g  i n  t h e  Uni t ed  S t a t e s .  I f  t h e  Embassy 
s e n t  t h e  cert i f icate t o  h i s  d a u g h t e r ' s  home, n o  one  would 
have  been t h e r e  t o  receive it, and s p e c u l a t e d  t h a t  " t h a t  
le t ter  w a s  m i s p l a c e d  or l o s t  o r  something ."  7/ H e  s t a t e d  
t h a t  f o r  b u s i n e s s  m a l l  he  used  a n  a d d r e s s  i n  ~capulco, where 
h e  had once l i v e d .  &/ 

7/  T r a n s c r i p t  o f  P r o c e e d i n g s  -- 
, Board o f  A p p e l l a t e  Review, Februa ry  1 0 ,  1984 

e r e i n a f t e r  r e f e r r e d  t o  as  " T R " ) .  TR 37. (h 



I t  w a s  incumbent  on a p p e l l a n t  t o  e n s u r e  t h a t  any  
communication from t h e  Embassy a b o u t  a m a t t e r  so v i t a l  a s  
h i s  c i t i z e n s h i p  w a s  d i r e c t e d  t o  a n  a d d r e s s  where it would 
l i k e l y  r e a c h  him. The Embassy d i d  a l l  i t w a s  r e q u i r e d  t o  
d o  under  l a w ,  if a p p e l l a n t  d i d  n o t  r e c e i v e  t h e  cer t i f i ca te  
o f  loss o f  n a t i o n a l i t y ,  it w a s  h i s  f a u l t  and h i s  a l o n e .  

B u t  whe the r  a p p e l l a n t  r e c e i v e d  t h e  cert i f icate  i s  n o t  
d i s p o s i t i v e  i n  t h i s  case. 

H e  h a s  shown no good c a u s e  why, i n  l i g h t  of c e r t a i n  
u n d i s p u t e d  f a c t s  i n  h i s  p o s s e s s i o n  i n  J u n e  1978,  he t o o k  no 
a c t i o n  t o  assert a  c l a i m  t o  Uni ted  States c i t i z e n s h i p  u n t i l  
e n t e r i n g  t h i s  a p p e a l  f i v e  y e a r s  la ter .  The f o l l o w i n g  
unambiguous f a c t s  s h o u l d  h a v e  a l e r t e d  a p p e l l a n t  t o  t h e  
p r o b a b l e  loss o f  h i s  c i t i z e n s h i p .  

1. H e  renounced any f o r e i g n  c i t i z e n s h i p  and 
d e c l a r e d  a l l e g i a n c e  t o  Mexico when he a p p l i e d  f o r  a  c e r t i f i -  
c a t e  of Mexican n a t i o n a l i t y .  9/ 

2.  H e  execu ted  a n  a f f i d a v i t  of  e x p a t r i a t e d  p e r s o n  
a t  t h e  Uni ted  S t a t e s  Embassy i n  J u n e  1978 conced ing  t h a t  he  
had p ledged  a l l e g i a n c e  t o  Mexico v o l u n t a r i l y  and w l t h  t h e  
i n t e n t i o n  of r e l i n q u i s h i n g  h i s  Un i t ed  S t a t e s  c i t i z e n s h i p .  

q/ Although t h e  record d o e s  n o t  c o n t a i n  a copy of  a p p e l l a n t ' s  
a p p l i c a t i o n  f o r  a  c e r t i f i c a t e  of Mexican n a t i o n a l i t y ,  t h e  
Board t a k e s  a d m i n i s t r a t i v e  notice of t h e  f a c t  t h a t  u n d e r  
Mexican l a w  an  a p p l i c a n t  f o r  such  a  c e r t i f i c a t e  who i s  a  
d u a l  n a t i o n a l  of  Mexico and a n o t h e r  s t a t e  must  e x p r e s s l y  re- 
nounce  h i s  o t h e r  n a t i o n a l i t y ,  s p e c i f y i n g  it by name. 



Appel lan t  may have ac t ed  h a s t i l y  i n  applying f o r  a 
c e r t i f i c a t e  of  Mexican n a t i o n a l i t y ,  n o t  having r e a l i z e d  
what a por ten tuous  s t e p  he w a s  t ak ing  by exp re s s ly  renouncir  
h i s  United S t a t e s  c i t i z e n s h i p .  "Rea l ly  and t r u l y  I d i d  n o t  
cons ide r  it of any re levance ."  lO/ And, a s  h e  s t a t e d  a t  tk. 
h e a r i n g ,  he may have been under p r e s su re  on June 1, 1978, t  c  
g e t  a v i s a  s o  t h a t  he could wind up t h e  bus iness  w i th  h i s  
impounded c o f f e e .  "I w a s  i n  such despe ra t e  s t a t e  of  mind I 
w a s  de spe ra t e  t o  p u t  an  end t o  t h a t  s i t u a t i o n  and g e t  my V ~ E  

I guess  I would have s igned  and f i l l e d  o u t  my d e a t h  war r an t .  

H e  may n o t ,  however, excuse t h e s e  t w o  a c t s  by p r o t e s t a -  
t i o n s  o f  h a s t e  o r  inadver tence .  H e  s igned bo th  t h e  app l i ca -  
t i o n  f o r  a  c e r t i f i c a t e  of  Mexican n a t i o n a l i t y  and an 
a f f i d a v i t  of  e x p a t r i a t e d  person.  A s  a ma t t e r  of l a w ,  he 
must be presumed t o  have understood t h e  import  of  t h e  staterr 
he made, and may n o t  now come be fo re  u s  and argue t h a t  n o t  
u n t i l  March 1983 d id  he  r e a l i z e  he  had l o s t  h i s  United S t a t e  
c i t i z e n s h i p .  

A person who has  knowledge of t h e  probable  l o s s  of 
n a t i o n a l i t y  may n o t  abso lve  himself  of  a l l  r e s p o n s i b i l i t y  a n  
res t  p a s s i v e l y  on a n  unsupported a l l e g a t i o n  t h a t  he never 
r e c e i v e d  w r i t t e n  n o t i c e  of a holding of l o s s  of  n a t i o n a l i t y  
from t h e  Department. 

Appe l lan t  had a  du ty  i n  t h e  c i rcumstances  of t h i s  c a s e  
make t imely  i n q u i r y  a b o u t  h i s  United S t a t e s  c i t i z e n s h i p  s t a t  
be fo re  1983. I f  a person has  a c t u a l  knowledge of f a c t s  w h i c  
would l e a d  an  o r d i n a r y  p r u d e n t  man t o  make f u r t h e r  i n v e s t i -  
g a t i o n ,  t h e  duty  t o  make i n q u i r y  arises and t h e  person  i s  
charged w i t h  knowledge o f  f a c t s  which i n q u i r y  would have 
d i s c l o s e d .  N e t t l e s  v. Chi ld s ,  1 0 0  F. 2d 952 ( 1 9 3 9 ) .  
S i m i l a r l y ,  - Hux v. B u t l e r ,  339 F. 2d 696 (1964), where t h e  
c o u r t  s t a t e d :  ". . .where anything appears  which would p u t  an 
o r d i n a r y  man upon i n q u i r y ,  t h e  l a w  presumes t h a t  such i n -  
q u i r y  w a s  a c t u a l l y  made and f i x e s  n o t i c e  upon t h e  p a r t y  a s  t 
a 1  1  t h e  l e g a l  consequences.  " 



Appel lan t  w a s  l e s s  t han  prudent  i n  n o t  having as-  
c e r t a i n e d ,  long be fo re  he f i n a l l y  d id  s o ,  whether o r  n o t  he 
w a s  s t i l l  a United S t a t e s  c i t i z e n .  Knowledge of t h e  
Department's holding of l o s s  of  h i  s  United S t  a t e  s  c i t i z e n -  
s h i p  must be imputed t o  him a s  from a  reasonable  t i m e  a f t e r  
J u l y  1 9 7 8 .  

Appe l lan t  s t a t e d  a t  t h e  hear ing  t h a t  i n  1979 he t r i e d  
t o  c l a r i f y  ( "conf i rm")  h i s  United S t a t e s  c i t i z e n s h i p  through 
h i s  son-in-law who w a s  acqua in ted  w i t h  an o f f i c i a l  of t h e  
United S t a t e s  Embassy a t  Mexico Ci ty .  H e  s a i d  h i s  son-in-law 
c a l l e d  t h e  Embassy o f f i c i a l  who s a i d  t h a t  a p p e l l a n t  "would 
have t o  b r i n g  m e  a l o t  of papers . "  121  Appe l lan t  d id  n o t  
fo l low through.  "I cons idered  t h a t  T h a d  no problem. I 
could  go back and f o r t h  /Eetween Mexico and t h e  United 
S t a t e s 7 . .  . .I probably  p r o c r a s t i n a t e d . "  =/ 

Appel lan t  adduced no evidence t h a t  he made an e f f o r t  
i n  1 9 7 9  t o  "confirm" h i s  United S t a t e s  c i t i z e n s h i p  s t a t u s .  
The r eco rds  of t h e  Embassy c o n t a i n  no mention of such an  
approach. Even i f  a p p e l l a n t  d i d  make such a n  i n q u i r y  
through h i s  son-in-law, h i s  f a i l u r e  t o  fo l l ow  through a t  a 
t i m e  when h i s  c l a i m  t o  United S t a t e s  c i t i z e n s h i p  could  more 
e a s i l y  have been a d j u d i c a t e d ,  i s  p r e j u d i c i a l  t o  t h e  Department. 

I t  i s  d i f f i c u l t  f o r  t h e  trier of f a c t ,  s i x  y e a r s  a f t e r  
an  e x p a t r i a t i n g  a c t  h a s  been performed, t o  determine a c a s e ,  
where t h e  r e c o r d  i s  incomplete .  Here t h e r e  a r e  no  contem- 
po ra ry  accounts  of  what t r a n s p i r e d  when a p p e l l a n t  v i s i t e d  t h e  
Embassy on June 1, 1978, t o  o b t a i n  a v i s a  i n  h i s  Mexican 
pas spo r t .  A p p e l l a n t ' s  r e c o l l e c t i o n  of t h e  even t s  on t h a t  
day may be c l e a r ,  b u t  t h e  r eco rd  be fo re  u s  sheds  no l i g h t  on 
t h e  ma t t e r .  The D e p a r t m e n t ' s  r eco rd  a v a i l a b l e  a t  t h i s  t i m e  
c o n s i s t s  on ly  o f :  t h e  a f f i d a v i t  o f  e x p a t r i a t e d  person  s igned 
by a p p e l l a n t ;  t h e  c i t i z e n s h i p  q u e s t i o n n a i r e  he completed: and 
a  copy of h i s  c e r t i f i c a t e  of Mexican n a t i o n a l i t y .  

A p p e l l a n t ' s  d e l a y  d i s advan tages  t h e  Department which 
must, unde r  t h e  l a w  and j u d i c i a l  i n t e r p r e t a t i o n ,  prove by a  
preponderance of t h e  evidence t h a t  a p p e l l a n t  in tended  t  o  
r e l i n q u i s h  h i s  United S t a t e s  c i t i z e n s h i p  when he app l i ed  f o r  
and ob ta ined  a  c e r t i f i c a t e  of Mexican n a t i o n a l i t y .  

12 / TR 3 2 .  - 
1 3 /  Id. - - 



Appellant permit ted f i v e  yea r s  t o  e lapse  before f i l i n g  
an appeal i n  1 9 8 3 .  H i s  f a i l u r e  t o  t ake  any ac t ion  u n t i l  then  
persuades us  t h a t  h i s  long delay was unreasonable. The 
p r i n c i p a l  reasons f o r  grant ing  a  reasonable t i m e  wi th in  which 
t o  appeal a  Department's holding of l o s s  of n a t i o n a l i t y  a r e  t( 
a f f o r d  an appe l l an t  s u f f i c i e n t  time t o  a s s e r t  h i s  o r  her  
content ions t h a t  t h e  dec is ion  i s  cont rary  t o  l a w  o r  f a c t ,  and 
t o  compel an a p p e l l a n t  t o  take  such a c t i o n  when t h e  reco l lec t :  
of events  upon which t h e  appeal i s  grounded i s  f r e s h  i n  the  
minds of t h e  p a r t i e s  involved. The l i m i t a t i o n  period of 
"wi th in  a  reasonable time" commences t o  run w i t h  a p p e l l a n t ' s  
no t i ce  of t h e  Depar tment ' s  holding of l o s s  of n a t i o n a l i t y ,  
which w e  consider  he had a s  of June o r  July 1 9 7 8 ,  and n o t  
s e v e r a l  y e a r s  t h e r e a f t e r  when appe l l an t  considers  it p r o p i t i o ~  
t o  take  an appeal. 

On cons idera t ion  of t h e  foregoing, we conclude t h a t  the  
appeal was n o t  taken  wi th in  a  reasonable t i m e  a f t e r  appe l l an t  
had n o t i c e  of the  Department's holding of l o s s  of United S t a t t  
c i t i z e n s h i p .  Accordingly, t h e  appeal i s  barred by t h e  passagt 
o f  time. I t  i s  hereby dismissed. 

Given our d i s p o s i t i o n  of t he  case ,  w e  do n o t  reach t h e  
o t h e r  i s s u e s  t h a t  may be presented. 

Y I z .  , . 7 

Alan G.  James, 

J$k4d7 4 
/Edward  G Misey, Mernby 
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