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A p r i l  2 4 ,  1984 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

I N  THE MATTER O F :  

T h i s  case i s  b e f o r e  t h e  Board of  A p p e l l a t e  Review on 
a n  a p p e a l  b r o u g h t  by from an 
a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of t h e  Dewartment of S t a t e  
t h a t  h e  e x p a t r i a t e d  h i m s e l f  on ~ o v e m b e ;  1 5 ,  1977,  u n d e r  t h e  
p r o v i s i o n s  of s e c t i o n  349 ( a )  ( 1 )  of  t h e  Immigra t ion  and 
N a t i o n a l i t y  A c t  by o b t a i n i n g  n a t u r a l i z a t i o n  i n  A u s t r a l i a  
upon h i s  own a p p l i c a t i o n .  1/ 

The i s s u e s  f o r  d e c i s i o n  are whe the r  a p p e l l a n t  vo lun-  
t a r i l y  a c q u i r e d  A u s t r a l i a n  c i t i z e n s h i p :  and i f  h e  d i d  so, 
whether  it was h i s  i n t e n t i o n  t h e r e b y  t o  r e l i n q u i s h  h i s  
Un i t ed  S t a t e s  c i t i z e n s h i p .  

~t i s  o u r  c o n c l u s i o n  t h a t  appellant's a c q u i s i t i o n  of 
A u s t r a l i a n  c i t i z e n s h i p  w a s  f r e e  and uncoe rced ,  and t h a t  it 
w a s  accompanied by an i n t e n t i o n  t o  t e r m i n a t e  h i s  a l l e g i a n c e  
t o  t h e  Un i t ed  S t a t e s .  A c c o r d i n g l y ,  w e  w i l l  a f f i r m  t h e  
D e p a r t m e n t ' s  h o l d i n g  of loss of a p p e l l a n t ' s  n a t i o n a l i t y .  

A p p e l l a n t  w a s  born  a t ,  P e n n s y l v a n i a  on 
, thus a c q u i r i n g  Un i t ed  S t a t e s  n a t i o n a l i t y  a t  
b i r t h .  Accord ing  t o  h i s  own s u b m i s s i o n s ,  he g r e w  u p  i n  
P e n n s y l v a n i a ;  r e g i s t e r e d  f o r  S e l e c t i v e  S e r v i c e  a t  a g e  

1/ S e c t i o n  349 (a) (1) of  t h e  Immigra t ion  and N a t i o n a l i t y  A c t  
8 U.S.C. 1481,  r e a d s :  

Sec. 3 4 9 .  ( a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  of t h i s  
A c t  a p e r s o n  who i s  a  n a t i o n a l  of  t h e  U n i t e d  S t a t e s  whether  
by b i r t h  or n a t u r a l i z a t i o n ,  s h a l l  lose h i s  n a t i o n a l i t y  by -- 

( 1 ) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a f o r e i g n  
s t a t e  upon h i s  own a p p l i c a t i o n ,  . . . 



e i g h t e e n  i n  1963,  r e c e i v e d  a  s t u d e n t  d e f e r m e n t ,  and w a s  n o t  
c a l l e d  f o r  i n d u c t i o n ;  r e c e i v e d  a  b a c h e l o r  of a r t s  d e g r e e  i n  
h i s t o r y  from M i l l e r s v i l l e  S t a t e  C o l l e g e .  I n  Augus t  1970 h e  
o b t a i n e d  a  p a s s p o r t  f o r  t h e  s t a t e d  i n t e n t i o n  of  t r a v e l l i n g  
t o  A u s t r a l i a .  QI h i s  a p p l i c a t i o n  a p p e l l a n t  gave  h i s  
o c c u p a t i o n  as " t e a c h e r " ,  i n d i c a t e d  t h a t  t h e  pu rpose  o f  h i s  
t r i p  w a s  " e m i g r a t i o n " ,  and t h a t  h e  proposed  t o  s t a y  i n  
A u s t r a l i a  f o r  two y e a r s .  

A p p e l l a n t  a r r i v e d  i n  A u s t r a l i a  i n  t h e  summer of  1971. 
I t  a p p e a r s  t h a t  he  a t t e n d e d  t h e  U n i v e r s i t y  of  Sydney where 
he  r e c e i v e d  a  m a s t e r  of a r t s  degree. Sometime i n  the s p r i n g  
o f  1975 a p p e l l a n t  p e t i t i o n e d  t o  be  n a t u r a l i z e d  as a n  
A u s t r a l i a n  c i t i z e n .  (3n J u l y  31, 1975, h e  w a s  i n t e r v i e w e d  
by an examin ing  o f f i c e r  of t h e  Department  of  Immigra t ion  
and E t h n i c  A f f a i r s  t o  dm h e  s t a t e d  t h a t  he had n e v e r  been  
m a r r i e d  2/ ,  and t h a t  he w a s  employed by t h e  Depar tment  o f  
Educat ion-as  a  relief t e a c h e r .  A s  proof o f  h i s  Un i t ed  S t a t e  
c i t i z e n s h i p  and t h a t  he  had r e s i d e d  i n  A u s t r a l i a  s i n c e  J u l y  
1971,  a p p e l l a n t  p r e s e n t e d  h i s  Un i t ed  S t a t e s  p a s s p o r t  b e a r i n s  
a  l o c a l  r e s i d e n c e  s tamp.  The p a s s p o r t  w a s  " s i g h t e d "  and 
r e t u r n e d  t o  h i m .  

submiss ion  he m e t  a n  A u s t r a l i i  
, i n  l a t e  1976 t o  dm he became 

Both have  s t a t e d  t h a t  she 
i n s i s t e d .  as a  c o n d i t i o n  o r e c e d e n t  t o  t h e i r  m a r r i a g e .  t h a t  
a p p e l l a n t  become an ~ u s t t a l i a n  c i t i z e n .  

2/ I n  a p p e l l a n t ' s  a p p l i c a t i o n  f o r  a  Un i t ed  S t a t e s  p a s s p o r t  
i n  Augus t  1970 h e  s t a t e d  t h a t  h e  was l a s t  m a r r i e d  on 
A u g u s t  31,  1968,  t o  o n e  , and t h a t  t h e  marr ia5 
had n o t  been t e r m i n a t e d  



A t a p u b l i c  ceremony on November 15,  1977,  a p p e l l a n t  
made t h e  f o l l o w i n g  o a t h  o r  a f f i r m a t i o n  of a l l e g i a n c e  t o  t h e  
B r i t i s h  Crown, as p r e s c r i b e d  by s c h e d u l e  2 of  t h e  A u s t r a l i a n  
C i t i z e n s h i p  A c t  o f  1948-69, a s  amended, i n  1973: 

I ,  . . . . , renouncing a 1  1-other a l l e g i a n c e ,  
swear by  Almighty God Lsolernly and 
s i n c e r e l y  promise and declare/ t h a t  I 
w i l l  b e  f a i t h f u l  and b e a r  true a l l e g i a n c e  
t o  H e r  Majesty Queen E l i z a b e t h  t h e  Second, 
Queen of  A u s t r a l i a ,  H e r  h e i r s  and 
s u c c e s s o r s  according t o  l a w ,  and t h a t  
I w i 1 1  f a i t h f u l l y  obse rve  t h e  l a w s  of 
A u s t r a l i a  and f u l f i l l  my d u t i e s  as a n  
A u s t r a l i a n  citizen. 3 /  

H e  became a n  A u s t r a l i a n  c i t i z e n  as o f  t h e  d a t e  of  h i s  
o a t h  o r  a f f i r m a t i o n .  

3 Whether a p p e l l a n t  swore an o a t h  o x  made an a f f i r m a t i o n  o f  
a l l e g i a n c e  t o  t h e  B r i t i s h  C r o w n  i s  n o t  shown by t h e  r e c o r d .  
However, when he  had a  c i t i z e n s h i p  i n t e r v i e w  i n  June 1975,  he  
i n d i c a t e d  t h a t  h e  wished t o  make a n  a f f i r m a t i o n .  I n  any e v e n t ,  
t h e r e  c a n  b e  no  d i s p u t e  t h a t  i n  wha tever  form he  d i d  so, 
h e  made a  mean ingfu l  d e c l a r a t i o n  o f  a l l e g i a n c e  t o  a f o r e i g n  
s t a t e .  



T h e  A u s t r a l i a n  Depar tmen t  o f  I m m i g r a t i o n  i n f o r m e d  t h e  
C o n s u l a t e  Genera l  a t  Sydney  o f  a p p e l l a n t ' s  n a t u r a l i z a t i o n  
b y  l e t t e r  d a t e d  January  2 6 ,  1978.  QI A u g u s t  2 3 ,  1978 ,  t h e  
C o n s u l a t e  Genera l  w r o t e  t o  a p p e l l a n t ,  a d v i s i n g  h i m  t h a t  h e  
m i g h t  h a v e  e x p a t r i a t e d  h i m s e l f  and i n v i t i n g  h im  t o  s u b m i t  
e v i d e n c e  f o r  c o n s i d e r a t i o n  b y  t h e  Depar tment  o f  S t a t e  i n  
mak ing  a  d e t e r m i n a t i o n  of  h i s  c i t i z e n s h i p  s t a t u s .  The  
C o n s u l a t e  G e n e r a l ' s  l e t t e r  d i d  n o t  r e a c h  a p p e l l a n t ,  b e c a u s e  
h e  had e v i d e n t l y  moved f r o m  h i s  l a s t  known p l a c e  of  r e s i d e n c e  
w i t h o u t  l e a v i n g  a  f o r w a r d i n g  a d d r e s s ;  it was r e t u r n e d  t o  t h e  
C o n s u l a t e  Genera l  marked unc la imed  b y  a d d r e s s e e .  Neverthelet 
i n  a c c o r d a n c e  w i t h  s e c t i o n  358 o f  the Immigra t ion  and 
N a t i o n a l i t y  A c t ,  t h e  C o n s u l a t e  G e n e r a l  prepared a  cer t i f i ca t t  
o f  l o s s  o f  n a t i o n a l i t y  i n  a p p e l l a n t ' s  name o n  November 6 ,  1 9 '  
and forwarded  it t o  t h e  Depar tment  f o r  a p p r o v a l .  4/ 

4/ S e c t i o n  358 o f  t h e  I m m i g r a t i o n  and N a t i o n a l i t y  A c t ,  8 U .  
1501, r e a d s :  

Sec. 358. Whenever  a  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  o: 
U n i t e d  S t a t e s  h a s  r e a s o n  t o  b e l i e v e  t h a t  a  person  w h i l e  i n  ; 
f o r e i g n  s t a t e  h a s  l o s t  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y  u n d e r  , 
p r o v i s i o n  o f  c h a p t e r  3 of  t h i s  t i t l e ,  o r  u n d e r  any p r o v i s i o  
c h a p t e r  I V  o f  t h e  N a t i o n a l i t y  A c t  o f  1940 ,  a s  amended,  he  s 
c e r t i f y  t h e  f a c t s  upon w h i c h  s u c h  b e l i e f  i s  based t o  t h e  
Depar tmen t  o f  S t a t e ,  i n  w r i t i n g ,  under  r e g u l a t i o n s  p r e s c r i b  
t h e  S e c r e t a r y  o f  S t a t e .  I f  t h e  r e p o r t  o f  t h e  d i p l o m a t i c  o r  
c o n s u l a r  o f f i c e r  i s  approved  b y  t h e  S e c r e t a r y  o f  S t a t e ,  a  c 
t h e  c e r t i f i c a t e  s h a l l  be forwarded  t o  t h e  A t t o r n e y  G e n e r a l ,  
h i s  i n f o r m a t i o n ,  and the  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  w 
t h e  r e p o r t  w a s  made s h a l l  be d i r e c t e d  t o  forward a  c o p y  o f  
c e r t i f i c a t e  t o  t h e  pe r son  t o  whom it r e l a t e s .  



The C o n s u l a t e  Genera l  c e r t i f i e d  t h a t  a p p e l l a n t  a c  u i r e d  
Un i t ed  S t a t e s  n a t i o n a l i t y  by v i r t u e  of  h i s  b i r t h  a t  4 
P e n n s y l v a n i a :  t h a t  he had a c q u i r e d  t h e  n a t i o n a l i t y  of  
A u s t r a l i a  on November 15,  1977, upon h i s  own a p p l i c a t i o n :  
and  conc luded  t h a t  h e  t h e r e b y  e x p a t r i a t e d  h imse l f  u n d e r  
s e c t i o n  349(a) (1) of  t h e  Immigra t ion  and N a t i o n a l i t y  A c t .  

The Department  in formed t h e  C o n s u l a t e  G e n e r a l  t h a t  it 
would h o l d  a p p e l l a n t ' s  case i n  s u s p e n s e  u n t i l  such  time as 
h e  c o u l d  be  l o c a t e d  and offered an o p p o r t u n i t y  t o  p r e s e n t  
evidence.On June  1 2 ,  1979,  when a p p e l l a n t  appea red  a t  t h e  
C o n s u l a t e  Genera l  a l l e g e d l y  t o  r e v a l i d a t e  h i s  p a s s p o r t ,  h e  
was informed t h a t  t h e  C o n s u l a t e  G e n e r a l  c o n s i d e r e d  t h a t  he 
had  e x p a t r i a t e d  h i m s e l f .  H e  w a s  i n v i t e d  t o  s u b m i t  e v i d e n c e  
a b o u t  h i s  n a t u r a l i z a t i o n  f o r  c o n s i d e r a t i o n  by t h e  Department  
T h i s .  a p p e l l a n t  d i d  on August  2 4 ,  1979.  bv e x e c u t i n g  t w o  . . - 
q u e s t i o h h a i r e s  and  s u b m i t i i n g  an 'unsworn  u n d a t e d ,  " t o  whom 
it may concern" s t a t e m e n t  from M s .  a s s e r t i n g  t h a t  
a s  a  c o n d i t i o n  o f  the i r  m a r r i a g e  s h e  had i n s i s t e d  t h a t  
a p p e l l a n t  become a n  A u s t r a l i a n  c i t i z e n .  

(3n October  4 ,  1979,  t h e  Department  approved t h e  c e r t i f i -  
c a t e  of  l o s s  of  n a t i o n a l i t y  t h a t  t h e  C o n s u l a t e  G e n e r a l  had 
p repa red  i n  a p p e l l a n t ' s  name. The C o n s u l a t e  G e n e r a l  fo rwarded  
a  copy t h e r e o f  t o  a p p e l l a n t  by le t ter  d a t e d  October 1 7 ,  1979.  
Approva l  of t h e  c e r t i f i c a t e  c o n s t i t u t e s  an a d m i n i s t r a t i v e  
d e t e r m i n a t i o n  of  loss of  n a t i o n a l i t y  f rom which an a p p e a l  may 
be b r o u  h t  t o  t h i s  Board.  A p p e l l a n t  g a v e  n o t i c e  of  a p p e a l  by 
l e t t e r  c? a t e d  November 28, 1979. 

A p p e l l a n t  con tended  t h a t  h e  w a s  coerced i n t o  becoming an 
A u s t r a l i a n  c i t i z e n ,  and t h a t  a l t h o u g h  t h e  o a t h  of  a l l e g i a n c e  
he t o o k  c o u l d  be c o n s t r u e d  a s  r e n u n c i a t i o n  of  any o t h e r  n a t i o n -  
a l i t y ,  h e  d i d  n o t  s p e c i f i c a l l y  r enounce  h i s  Un i t ed  S t a t e s  
c i t i z e n s h i p ;  h i s  c i t i z e n s h i p  s h o u l d  n o t  be "revoked" u n l e s s  
t h e  o a t h  and any s u b s e q u e n t  acts  were i n  e f fec t  a t t a c k s  o n  or 
a  r e p u d i a t i o n  of  t h e  Un i t ed  S t a t e s .  

A p p e l l a n t  and M s .  s t a t ed  t h a t  t h e y  t e r m i n a t e d  
t h e i r  engagement  i n  1979 .  

I n  J a n u a r y  1380,  a p p e l l a n t  t r a v e l l e d  t o  Canada u s i n g  an 
A u s t r a l i a n  p a s s p o r t ,  H e  c a l l e d  a t  t h e  C o n s u l a t e  G e n e r a l  i n  

5 /  A t  t h e  h e a r i n g  h e l d  on J u n e  24, 1383,  i n  answer t o  a  q u e s t i o n  
Trom t h e  Board ,  a p p e l l a n t  s t a t e d  t h a t  he had t r a v e l l e d  t o  Canada 
on a n  A u s t r a l i a n  p a s s p o r t .  T r a n s c r i p t  o f  P r o c e e d i n g s  I n  The 
M a t t e r  o f  , Board o f  A p p e l l a t e  Review, 
June  24, 1983 ( h e r e i n a f t e r  referred t o  a s  "TR" .) 20.  



Vancouver on March 11, 1980, t o  i n q u i r e  about  t h e  s t a t u s  o f  
h i s  c i t i z e n s h i p  appea l ,  r e t u r n i n g  on March 1 7 t h  t o  l e ave  t h e  
a d d r e s s  of  a l o c a l  h o t e l  where he w a s  s t a y i n g .  

A f t e r  informing bo th  Vancouver and Sydney by te legram o  
t h e  Board 's  contemplated a c t i o n  on a p p e l l a n t ' s  c a s e ,  t h e  
Chairman of t h e  Board of Appe l l a t e  R e v i e w  wrote t o  a p p e l l a n t  
i n  c a r e  o f  t h e  Consu la te  General a t  Vancouver on Apr i l  16 ,  
1980, e n c l o s i n g  a copy of t h e  Department 's  appea l  b r i e f .  T h  
Chairman r eques t ed  t h a t  i f  a p p e l l a n t  r e t u r n e d  t o  t h e  
Consula te  General ,  he be  g iven  a copy o f  t h e  Chairman's 
l e t t e r  and t h e  Depar tment ' s  b r i e f ,  t o  which he had t h e  r i g h t  
of r e p l y .  The Chairman's l e t t e r  was unde l i ve r ab l e ;  t h e  h o t e  
where a p p e l l a n t  had been s t a y i n g  informed t h e  Consula te  
General  t h a t  a p p e l l a n t  had depa r t ed  March 22nd and had n o t  
1  e f t  a forwarding add re s s .  

Ne i the r  t h e  Consula te  General a t  Vancouver nor  a t  Sydne 
w a s  a b l e  subsequen t ly  t o  t r a c e  a p p e l l a n t .  Two y e a r s  passed  
wi thou t  t h e  Board of Appe l l a t e  Review o r ,  t o  t h e  Boa rd ' s  
knowledge, any o t h e r  U.S. o f f i c i a l  agency having r ece ived  a n  
communication from a p p e l l a n t  about  h i s  c i t i z e n s h i p  appea l .  

Accordingly ,  a s  provided by s e c t i o n  7 .5 (1 )  of t i t l e  22, 
Code of Fede ra l  Regu la t i ons  6 1 ,  t h e  Board on May 1 4 ,  1982, 
t e rmina ted  p roceed ings  withouz p r e j u d i c e  t o  l a t e r  r e i n s t a t e m  
f o r  good cause  shown, and s o  adv ised  t h e  Department and t h e  
Consu la tes  General  a t  Vancouver and Sydney. 

I n  June 1982 a p p e l l a n t  wrote  t o  t h e  Board from Mayf ie ld  
Pennsylvania  t o  i n q u i r e  a b o u t  t h e  s t a t u s  of h i s  appea l .  H e  
subsequen t ly  r e t a i n e d  counse l .  Af t e r  a p p e l l a n t  had shown 
cause  why h e  had n o t  p rosecu ted  h i s  appea l ,  t h e  Board r e i n -  
s t a t e d  t h e  appea l  on November 2 ,  1982. The o r a l  hea r ing  
a p p e l l a n t  r e q u e s t e d  w a s  h e l d  on June 2 4 ,  1983. 2/ 

6/ S e c t i o n  7 . 5 7 l T ~ i t l e  2 2 ,  Code of F e d e r a l  Regu la t i ons ,  
22 CFR 7.5 ( 1 1 ,  p r o v i d e s  a s  f o l l o w s :  

(1) Whenever t h e  r eco rd  d i s c l o s e s  t h e  f a i l u r e  of a n  a p  
t o  f i l e  documents r e q u i r e d  by t h e s e  r e g u l a t i o n s ,  respond t o  
n o t i c e s  o r  correspondence f r o m  t h e  Board, o r  o the rwi se  i n d i c  
an  i n t e n t i o n  n o t  t o  c o n t i n u e  t h e  p rosecu t ion  of an  a p p e a l ,  t 
Board may i n  i t s  d i s c r e t i o n  t e rmina t e  t h e  proceedings  wi thou 
j u d i c e  t o  t h e  l a t e r  r e i n s t a t e m e n t  of t h e  appea l  f o r  good cau 

2/ Following t h e  h e a r i n g ,  t h e  Board asked t h e  Department to  
a  copy of a p p e l l a n t ' s  a p p l i c a t i o n  f o r  n a t u r a l i z a t i o n  and any 
r e l a t e d  m a t e r i a l  from t h e  A u s t r a l i a n  a u t h o r i t i e s .  Th is  i n f o :  
w a s  r e ce ived  by t h e  Board i n  January 1984. 



S e c t i o n  349(a) (1)  of t h e  Immigration and N a t i o n a l i t y  A c t  
p rov ides  t h a t  a  person s h a l l  l o s e  h i s  United S t a t e s  na t ion-  
a l i t y  by o b t a i n i n g  n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e  upon 
h i s  am a p p l i c a t i o n .  8/ A person,  however, s h a l l  n o t  l o s e  
h i s  c i t i z e n s h i p  thereby  u n l e s s  t h e  a c t  of n a t u r a l i z a t i o n  w a s  
performed v o l u n t a r i l y ,  i n  accordance w i t h  a  p l i cab le  l e g a l  
p r i n c i p l e s .  Nishikawa v.  Dulles, 356 U.S. f29 (1958), c i t i n g  
P e r k i n s  v .  E L a ,  397 17,s. 3-39). 

There i s  no d i s p u t e  t h a t  a p p e l l a n t  ob t a ined  n a t u r a l i z a t i o n  
i n  A u s t r a l i a  upon h i s  own a p p l i c a t i o n ,  and t h u s  brought  h imself  
w i t h i n  t h e  reach of s e c t i o n  349 (a )  11) of t h e  A c t .  The f i r s t  
i s s u e  w e  m u s t  d e c i d e  t h e r e f o r e  is whether he  performed t h e  a c t  
v o l u n t a r i l y .  

Sec t ion  349(c) of t h e  A c t  presumes t h a t  a  s t a t u t o r y  a c t  
of e x p a t r i a t i o n  w a s  performed v o l u n t a r i l y ,  b u t  t h e  presumption 
may be r e b u t t e d  upon a  showing by a  preponderance of t h e  
ev idence  t h a t  t h e  a c t  was n o t  performed v o l u n t a r i l y .  9/ 

8 /  Note 1, supra  - 
g/ Sec t ion  3 4 9 ( c )  of t h e  Immigration and Na t iona l i t y  A c t ,  8 
U.S.C. 1 4 8 1 ,  p rov ides  i n  r e l e v a n t  p a r t :  

. . . .Except  a s  otherwise  provided in  s u b s c c ~ i s n  Ib) , 
person who commits o r  performs,  o r  who has cnmmltted 0' Per 0 r m e d ~  
any a c t  of  e x p a t r i a t i o n  under t h e  provisionr of Or other 
A c t  s h a l l  be presumed t o  have done s o  v o l u n t n r j l > ' ~  b u t  s u c h  
presumption may be r e b u t t e d  upon a showing ,  tqi a  preponderance of 
t h e  evidence,  t h a t  t h e  a c t  o r  a c t s  committed or performed were 
n o t  done v o l u n t a r i l y .  





A p p e l l a n t  m a i n t a i n s  t h a t  t h e  s o l e  r e a s o n  h e  o b t a i n e d  
n a t u r a l i z a t i o n  i n  A u s t r a l i a  w a s  t o  a c c e d e  t o  t h e  s t r o n g  
wish  of h i s  f i a n c e e  t h a t  h e  become an A u s t r a l i a n  c i t i z e n  i f  
t h e y  w e r e  t o  marry .  H e  a r g u e s  t h a t  t h e  r e s s u r e  s h e  e x e r t e d  
on h i m  t o  become n a t u r a l i z e d  w a s ,  i n  e f  2 ec t ,  e m o t i o n a l  
d u r e s s  t h a t  r e n d e r e d  h i s  d o i n g  t h e  e x p a t r i a t i n g  a c t  i n v o l u n t a r y .  
W e  d i s a g r e e .  

The record shows t h a t  a  p e l l a n t  a  a r e n t l y  d i d  n o t  a p p l y  
f o r  n a t u r a l i z a t i o n  b e c a u s e  o  M s .  impor tun ing ,  f o r  h e  
i n i t i a t e d  t h e  process i n  1975 more t h a n  a  yea ;  b e f o r e - h e  
a l l e g e d l y  m e t  M s .  1. T h a t  s h e  may have  i n s i s t e d  h e  
c o m p l e t e  t h e  n a t u r a  i z a t i o n  process a f te r  t h e y  had become 
engaged is, however,  p l a u s i b l e ,  

Many persons c o n t e m p l a t i n g  m a r r i a g e  pose  c o n d i t i o n s  t h a t  
t h e i r  p r o s p e c t i v e  spouse  may c o n s i d e r  u n r e a s o n a b l e  or  o n e r o u s .  
A~~ellant's dilemma t h e r e f o r e  c o u l d  n o t  b e  c a l l e d  e x t r a o r d i n a r v  
w i i h i n  t h e ~ m e a n i n g  of  t h e  case of Doreau v.  M a r s h a l l ,  1970 F.  2d 
7 2 1  ( 1 9 4 8 )  where in  t h e  c o u r t  s t a ted :  

I f  b y  r e a s o n  of e x t r a o r d i n a r y  c i r c u m s t a n c e s  
amount ing  t o  t r u e  d u r e s s ,  an American n a t i o n a l  
i s  f o r c e d  i n t o  the f o r m a l i t i e s  o f  c i t i z e n s h i p  
o f  a n o t h e r  c o u n t r y ,  t h e  sin.e qua nan of 
e x p a t r i a t i o n  i s  l a c k i n g .  T h e r e  is n o t  
a u t h e n t i c  abandonment o f  h i s  own n a t i o n a l i t y .  
H i s  a c t ,  i f  it c a n  be c a l l e d  h i s  a c t ,  is 
i n v o l u n t a r y .  H e  c a n n o t  be t r u l y  s a i d  t o  be 
m a n i f e s t i n g  an i n t e n t i o n  o f  r enounc ing  h i s  
c o u n t r y .  

N o r  d o  w e  t h i n k  t h a t  a p p e l l a n t ' s  a l l e g e d  e m o t i o n a l  d u r e s s  
rises t o  t h e  l e v e l  of t h a t  p l e a d e d  s u c c e s s f u l l y  i n  a c t i o n s  t o  
recover Uni t ed  S t a t e s  c i t i z e n s h i p  b e c a u s e  of  pe r fo rmance  of an 
e x p a t r i a t i n g  a c t  o c c a s i o n e d  by t r u e  e m o t i o n a l  d u r e s s .  The 
c o u r t s  have i n s i s t e d  t h a t  p l a i n t i f f s  who p l e a d  a d e f e n s e  o f  
e m o t i o n a l  d u r e s s  d e m o n s t r a t e  t h a t  t h e  h e a l t h  or  s a f e t y  o f  a 
c l o s e  f a m i l y  m e m b e r  would have  b e e n  endangered  had t h e y  n o t  
done  a n  a c t  t h a t  p l a c e d  t h e i r  c i t i z e n s h i p  i n  p e r i l .  Mendelsohn 
v .  Dulles, 207 F. 2d 37 ( 1 9 5 3 ) ;  Ryckman v. Dulles, 106 F. Supp. 
739 ( 1 9 5 3 ) .  F u r t h e r m o r e ,  a p p e l l a n t  and M s .  w e r e  n o t  
y e t  man and w i f e .  

I f  a  c i t i z e n  i s  able t o  make a  f ree ,  u n f e t t e r e d  choice 
be tween j e o p a r d i z i n g  c i t i z e n s h i p  and t a k i n g  an a l t e r n a t e  c o u r s e  
o f  a c t i o n ,  t h e r e  is n o  d u r e s s .  Yolley v .  Immigra t ion  and 



N a t u r a l i z a t i o n  S e r v i c e ,  4 4 1  F .  2d 1245 ( 1 9 7 1 ) .  As t h e  c o u r t  
s a i d  i n  J o l l e y ,  " t h e  o p p o r t u n i t y  t o  make a  p e r s o n a l  choice i 
the  e s s e n c e  of v o l u n t a r i n e s s . "  

I n  t h e  case before t h e  Board ,  n o  one  f o r c e d  a p p e l l a n t  t 
p r o p o s e  m a r r i a g e  t o  M s .  . Having proposed  and been  
a c c e p t e d  on c o n d i t i o n  t h a t  h e  become an A u s t r a l i a n  c i t i z e n ,  
a p p e l l a n t  s t i l l  remained  free, as a  m a t t e r  of l a w ,  t o  accept 
M s .  terms or n o t .  found t h e  n e c e s s i t y  
f o r  choice between l o s i n g  M s .  and a c q u i r i n g  a  new 
n a t i o n a l i t y  u n c o m f o r t a b l e ,  b u t  h i s  dilemma a r o s e  f rhm 
p r o p o s i n g  m a r r i a g e  i n  t h e  f i r s t  place. N a t u r a l i z a t i o n  w a s  
n o t  f o r c e d  upon him b y  c i r c u m s t a n c e s  o v e r  which  h e  had n o  
c o n t r o l .  Whatever  t h e  compuls ion  he f e l t  t o  a c q u i e s c e  i n  
M s .  demands, it f a l l s  f a r  s h o r t  o f  l e g a l  d u r e s s .  

A p p e l l a n t  has f a i l e d  t o  overcome t h e  s t a t u t o r y  presumpt 
t h a t  h i s  ac t  o f  a c q u i r i n g  A u s t r a l i a n  c i t i z e n s h i p  w a s  done  
v o l u n t a r i l y .  W e  c o n c l u d e  t h e r e f o r e  t h a t  h e  became a n  A u s t r s  
c i t i z e n  of h i s  own free w i l l .  

Even though a p p e l l a n t ' s  n a t u r a l i z a t i o n  i n  A u s t r a l i a  w a r  
v o l u n t a r y ,  it must  s t i l l  be d e t e r m i n e d  w h e t h e r  it w a s  accomf 
b y  an i n t e n t  t o  r e l i n q u i s h  h i s  Un i t ed  S t a t e s  n a t i o n a l i t y .  2 
t h e  Supreme C o u r t  h e l d  i n  Vance v .  T e r r a z a s ,  4 4 4  U . S .  252 ( 1  
i f  a  pe r son  f a i l s  t o  p r o v e t h a t  h i s  ac t  of e x p a t r i a t i o n  w a s  
i n v o l u n t a r y ,  t h e  q u e s t i o n  r ema ins  whe the r  on a l l  t h e  evidenc 
t h e  Government h a s  sat isf ied i t s  burden  of proof  t h a t  t h e  
e x p a t r i a t i n g  ac t  w a s  per formed w i t h  t h e  n e c e s s a r y  i n t e n t i o n  
r e l i n q u i s h  c i t i z e n s h i p .  

I n  T e r r a z a s ,  t h e  Supreme C o u r t  h e l d  t h a t  under  s e c t i o n  
349(c) of  t h e  lmmigra t ion  and N a t i o n a l i t y  A c t  lo/, the 
Government mus t  e s t a b l i s h  by a  p reponderance  of  t h e  evidenct 
t h a t  t h e  a c t o r  i n t e n d e d  t o  d i v e s t  h i m s e l f  o f  Uni ted  S t a t e s  
c i t i z e n s h i p ;  i n t e n t  may be a s c e r t a i n e d  f rom a  p e r s o n ' s  word 
o r  found as a  f a i r  i n f e r e n c e  from proven c o n d u c t .  I t  i s  t o  
d e t e r m i n e d  a s  of  t h e  time t h e  e x p a t r i a t i n g  ac t  w a s  done .  
T e r r a z a s  v.  Haig, 653 F. 2d 285 ( 1 9 8 1 ) .  

lo/ S e c t i o n  349(c) o f  t h e  Immigra t ion  and N a t i o n a l i t y  A c t  - p r o v i d e s  i n  p e r t i n e n t  p a r t  as f o l l o w s :  

Whenever the loss of U n i t e d  States  n a t i o n a l i t y  i s  p u t  
i s s u e  i n  any a c t i o n  or p r o c e e d i n g  commenced on or a f t e r  t h e  
e n a c t m e n t  of  t h i s  s u b s e c t i o n  u n d e r ,  or by v i r t u e  o f ,  t h e  
p r o v i s i o n s  o f  t h i s  o r  any  o t h e r  A c t ,  t h e  burden  s h a l l  be  u p  
t h e  p e r s o n  o r  p a r t y  c l a i m i n g  t h a t  such  l o s s  o c c u r r e d ,  t o  
e s t a b l i s h  such  c l a i m  by a  p reponderance  o f  t h e  e v i d e n c e  . . . .  



O b t a i n i n g  n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e ,  l i k e  
per formance  of  t h e  o t h e r  a c t s  enumerated i n  s e c t i o n  349(a) of  
t h e  s t a t u t e .  mav be h i g h l v  o e r s u a s i v e  e v i d e n c e  of  an i n t e n t  - " *  
t o  s u r r e n d e ;  u n i t e d  S t a t e s  c i t i z e n s h i p ,  b u t  it i s  n o t  con- 
c l u s i v e  e v i d e n c e  o f  such  i n t e n t ,  Vance v. T e r r a z a s ,  c i t i n g  
Nish ikawa v .  Dulles, s u p r a  

Thus, n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e  s t a n d i n g  a l o n e  w i l l  
n o t  s u p p l y  e v i d e n c e  o f  t h e  r e q u i s i t e  i n t e n t .  King v. Rogers ,  
463 F. 2d 1188 ( 1 9 7 2 ) .  The Government may p r o v e n t e n t ,  t h e  
C o u r t  s t a t e d  i n  a q ,  by a c t s  i n c o n s i s t e n t  w i t h  Uni ted  S t a t e s  
c i t i z e n s h i p  o r  a c t s  c l e a r l y  m a n i f e s t i n g  an i n t e n t  t o  t r a n s f e r  
a l l e g i a n c e  f r o m  t h e  Un i t ed  States t o  a  f o r e i g n  s t a t e .  

The p o s i t i o n  o f  t h e  Department  i s  t h a t  t h e  A u s t r a l i a n  
n a t u r a l i z a t i o n  process h a s  l o n g  r e q u i r e d  t h a t  a p p l i c a n t s  
swear  or  a f f i r m  a l l e g i a n c e  t o  t h e  B r i t i s h  Crown and e x p l i c i t l y  
r e n o u n c e  a l l  o t h e r  a l l e g i a n c e ;  t h a t  a p p l i c a n t s  a r e  made aware  
of  t h e  meaning and i m p l i c a t i o n s  of t h e  o a t h  b e f o r e  t a k i n g  it; 
t h a t  t h e  i m p o r t  of t h e  o a t h  i s  u n e q u i v o c a l ;  and t h e r e f o r e  t h a t  
a p p e l l a n t ' s  solemn d e c l a r a t i o n  i s  c o n c l u s i v e  w i t h  r e s p e c t  t o  
h i s  i n t e n t .  Furthermore, a p p e l l a n t ' s  s u b s e q u e n t  c o n d u c t  amply 
c o n f i r m s  h i s  i n t e n t i o n  t o  r e l i n q u i s h  h i s  Un i t ed  Sta tes  c i t i -  
z e n s h i p  i n  1 9 7 7  when he became an A u s t r a l i a n  c i t i z e n .  

The Depar tment  b a s e s  i t s  c o n t e n t i o n  t h a t  a p p e l l a n t  had 
a d e q u a t e  n o t i c e  t h a t  h i s  n a t u r a l i z a t i o n  would e n t a i l  r e n u n c i a t i o n  
of  any o t h e r  a l l e g i a n c e  upon an o f f i c i a l  communication fron 
a n  o f f i c i a l  of t h e  A u s t r a l i a n  Depar tment  of  Immigra t ion  and 
E t h n i c  A f f a i r s  a t  C a n b e r r a  t o  the U n i t e d  S t a t e s  C o n s u l a t e  
G e n e r a l  a t  Melbourne on J u l y  28, 1978, e i g h t  months a f t e r  t h i s  
a p p e l l a n t  a c q u i r e d  A u s t r a l i a n  c i t i z e n s h i p .  ll/ 

11,' The l e t t e r  o f  t h e  Depar tment  of Immigra t ion  responded 
t o  a  l e t t e r  w r i t t e n  by  t h e  C o n s u l a t e  G e n e r a l ,  on i n s t r u c t i o n  
from t h e  Depar tment ,  t o  i n q u i r e  a b o u t  t h e  p r o c e d u r e s  fo r  
n a t u r a l i z a t i o n  i n  A u s t r a l i a .  A s  t h e  American Consul  w r o t e :  
"The Depar tmen t  o f  S t a t e  i n d i c a t e d  t h a t  it d e s i r e d  t h e  
i n f o r m a t i o n  and  m a t e r i a l  s o  t h a t  i t s  p r e c e d e n t s  f i l e  and 
r e c o r d s  may be b r o u g h t  u p  t o  d a t e  r a t h e r  t h a n  i n  c o n n e c t i o n  
w i t h  any s p e c i f i c  i n d i v i d u a l . "  



The l e t t e r  s t a t e d  t h a t  A u s t r a l i a n  p r o c e d u r e s  r e q u i r e  
t h a t  a p p l i c a n t s  f o r  n a t u r a l i z a t i o n  have  a p r e l i m i n a r y  c i t i -  
z e n s h i p  i n t e r v i e w .  When t h e  i n t e r v i e w  i s  a r r a n g e d  t h e  a p p l i c a  
i s  asked  t o  b r i n g  h i s  p a s s p o r t  and s u r r e n d e r  i t  a t  t h e  i n t e r -  
view.  A t  the  i n t e r v i e w  a p p l i c a n t s  are informed of  t h e  r e a s o n s  
t h e y  were a s k e d  t o  s u r r e n d e r  t h e i r  p a s s p o r t s .  They are a l s o  
informed t h a t  a c q u i s i t i o n  o f  A u s t r a l i a n  c i t i z e n s h i p  mi h t  
c a u s e  t h e  loss  o f  t h e i r  p r e s e n t  n a t i o n a l i t y .  They are ! u r t h e r  
in formed t h a t  t h e y  must  r enounce  a l l  other a l l e g i a n c e  and make 
o a t h  or a f f i r m a t i o n  o f  a l l e g i a n c e  t o  the  B r i t i s h  Crown. The 
l e t ter  concluded  by n o t i n g :  "I t  h a s  a l w a y s  been t h e  p r a c t i c e  
t o  c o u n s e l  a p p l i c a n t s  a t  t h e  c i t i z e n s h i p  i n t e r v i e w  i n  r e g a r d  
t o  t h e  i m p l i c a t i o n s  o f  t h e  f o r m  o f  words of t h e  oath or 
a f f i r m a t i o n  of  a l l e g i a n c e . "  

A p p e l l a n t  m a i n t a i n s  t h a t  h e  d i d  n o t  i n t e n d  t o  r e l i n q u i s h  
h i s  Un i t ed  S t a t e s  n a t i o n a l i t y .  H e  stresses t ha t  h e  s a w  n o  
i n c o n s i s t e n c y  between h o l d i n  b o t h  A u s t r a l i a n  and Un i t ed  
S t a t e s  c i t i z e n s h i p ;  t h a t  h e  !? ad n e v e r  been informed of t h e  
i m p l i c a t i o n s  o f  n a t u r a l i z a t i o n  f o r  h i s  Un i t ed  Sta tes  c i t i z e n -  
s h i p ;  t h a t  t h e  s t a t e m e n t  of a l l e g i a n c e  h e  made t o  t h e  B r i t i s h  
Crown d i d  n o t  ment ion r e n u n c i a t i o n  of a l l e g i a n c e  t o  t h e  U n i t e d  
States s p e c i f i c a l l y ;  and t h a t  t h e  d e c l a r a t i o n  o f  a l l e g i a n c e  i s  
t o o  e q u i v o c a l  t o  s u p p o r t  a  h o l d i n g  o f  i n t e n t  t o  s u r r e n d e r  
Un i t ed  States c i t i z e n s h i p .  

A u s t r a l i a n  p r o c e d u r e s  f o r  n a t u r a l i z a t i o n  are clear and 
s p e c i f i c .  W i t h o u t  any  e v i d e n c e  t o  t h e  c o n t r a r y  s a v e  a p p e l l a n t  
l a t t e r  day  s t a t e m e n t s ,  w e  mus t  assume t h a t  a p p e l l a n t  w a s  g i v e n  
t h e  cus tomary  c i t i z e n s h i p  i n t e r v i e w  on J u l y  31, 1975,  and w a s  
in formed a t  t h a t  t i m e  of  t h e  i m p l i c a t i o n s  o f  a c q u i r i n g  
A u s t r a l i a n  c i t i z e n s h i p .  1 2 1  And w e  n o t e  from t h e  r e c o r d  o f  
t h e  i n t e r v i e w  t h a t  it was c o n d u c t e d  by an examining o f f i c e r ,  n 
a s  a p p e l l a n t  s t a t e d  a t  t h e  h e a r i n g ,  by a  clerk who m e r e l y  
checked  o v e r  t h e  forms. 131 T h a t  a p p e l l a n t  w a s  n o t  asked  a t  
t h e  i n t e r v i e w  t o  s u r r e n d e y h i s  U.S. p a s s p o r t ,  r a i s e s  n o  

1 2 1  The a c t s  o f  t h e  examin ing  of f icer  of t h e  Depar tment  o f  
Immigra t ion  may be presumed t o  have  been  c o r r e c t ,  e v i d e n c e  t o  
t h e  c o n t r a r y  b e i n g  a b s e n t .  T h i s  i s  s o  b e c a u s e  t h e  o f f i c i a l  
a c t s  of  o f f i ce r s  of  f o r e i g n  government ,  a s  w e l l  a s  t h o s e  of 
American o f f i c i a l s  a r e  presumed t o  have  been c a r r i e d  o u t  
a c c o r d i n g  t o  l a w ,  r e g u l a t i o n s . a n d  t h e i r  i n s t r u c t i o n s .  B o i s s o n  
v. Acheson, 1 0 1  F. Supp. 138  ( 1 9 5 1 ) .  



q u e s t i o n s  a b o u t  t h e  c o m p l e t e n e s s  or  c o r r e c t n e s s  of  i n t e r v i e w  
A p p e l l a n t  in formed t h e  off icer  t h a t  he a n t i c i p a t e d  h e  would 
have  t o  t r a v e l  o u t s i d e  A u s t r a l i a  on a f a m i l y  emergency i n  
Oc tobe r  1975.  I t  i s  n o t ,  t h e r e f o r e ,  u n r e a s o n a b l e  t o  assume 
t h a t  t h e  examining o f f i c e r  a l lowed h i m  t o  r e t a i n  h i s  pas s -  
p o r t  s o  t h a t  h e  migh t  make t h e  p r o j e c t e d  t r i p .  

Furthermore, a p p e l l a n t  was n o t  summoned t o  a t t e n d  a  
n a t u r a l i z a t i o n  ceremony u n t i l  more t h a n  t w o  y e a r s  a f t e r  h i s  
J u l y  1975 i n t e r v i e w ;  d u r i n g  t h a t  period he had ample time t o  
in form h imse l f  a b o u t  t h e  consequences  of n a t u r a l i z a t i o n  f o r  h i s  
U n i t e d  S t a t e s  ci t izenship.  Fonris i n  t h e  r e c o r d  o b t a i n e d  
from t h e  Australian a u t h o r i t i e s  show t h a t  he c o r r e c t l y  
p e t i t i o n e d  t o  change  his name  a t  t h e  t i m e  o f  h i s  n a t u r a l i z a t i o n  
T h a t  h e  d i d  n o t  t a k e  s i m i l a r  p a i n s  t o  l e a r n ,  e i t h e r  from 
A u s t r a l i a n  or  American a u t h o r i t i e s ,  what  e f f e c t  n a t u r a l i z a t i o n  
migh t  have  on h i s  American n a t i o n a l i t y ,  i s  n o t  e a s y  t o  under -  
s t a n d .  

The l anguage  o f  t h e  d e c l a r a t i o n  of  a l l e g i a n c e  i s  solemn 
and c r y s t a l  clear. An e d u c a t e d  man l i k e  a p p e l l a n t  c a n n o t  be 
h e a r d  t o  s a y  t h a t  h e  t h o u g h t  pronouncing  it a  mere f o r m a l i t y .  - 14/ 
I t  m a t t e r s  n o t  whe the r  t h e  d e c l a r a t i o n  d i d  n o t  s p e c i f i c a l l y  
ment ion  apcel la3c ' s  U n i t e d  S t a t e s  n a t i o n a l i t y ;  a p p e l l a n t  had 
o n l y  on&-ofkier a l l e g i a n c e .  " 

The c a s e  l a w  i s  unambiguous a b o u t  t h e  consequences  f o r  a n  
American c i t i z e n  who i n  a c q u i r i n g  f o r e i g n  n a t i o n a l i t y  or 
p l e d g i n g  a l l e g i a n c e  t o  a  f o r e i g n  s tate  e x p r e s s l y  r enounces  h i s  
a l l e g i a n c e  t o  the Uni ted  States.  

I n  Un i t ed  States v.  Matheson,  400 F. Supp. 1 2 4 1  ( 1 9 7 5 ) ,  
A f f ' d .  532 F. 2d 809 (19761, t h e  c o u r t  s t a t e d :  

an oath  e x p r e s s l y  r e n o u n c i n g  U n i t e d  S t a t e s  
c i t i z e n s h i p  as  i s  r e q u i r e d  by t h e  1949  
amendment /To the Mexican Law of Na t ion -  
a l  i  t y  and Eaturalization/ would l e a v e  n o  
room for a m b i g u i t y  as  tE t h e  i n t e n t  of 
t h e  a p p l i c a n t .  

The court's d e c i s i o n  i n  Matheson w a s  echoed i n  T e r r a z a s  
v .  Haig, s u p r a ,  where p l a i n t i f f  had e x p r e s s l y  renounced h i s  



United S t a t e s  c i t i z e n s h i p  a t  t h e  t i m e  of p ledg ing  a l l e g i a n c e  
t o  Mexico. There t h e  c o u r t  s t a t e d :  

P l a i n t i f f ' s  knowing and unders tand ing  
t a k i n g  an o a t h  o f  a l l e g i a n c e  t o  Mexico 
and an  e x p l i c i t  r e n u n c i a t i o n  of h i s  United 
S t a t e s  c i t i z e n s h i p  i s  a s u f f i c i e n t  f i n d i n g  
t h a t  p l a i n t i f f  in tended  t o  r e l i n q u i s h  h i s  
c i t i z e n s h i p .  

I n  t h e  r e c e n t  case of Richards  V .  S e c r e t a r y  of S t a t e ,  
CV80-4150, s l i p .  op. (C.D.  C a l .  1982 )  p l a i n t i f f  took an  o a t h  
a l l e g i a n c e  t o  Canada and d e c l a r e d  t h a t -  he "renounced a 1  1  
a l l e g i a n c e  and f i d e l i t y  t o  any f o r e i g n  sove re ign  o r  s t a t e " .  
The c o u r t  he ld  t h a t ,  by making such a d e c l a r a t i o n ,  p l a i n t i f f  
in tended  t o  r e l i n q u i s h  h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  The 
Cour t  s a i d  t h a t  t a k i n g  an  o a t h  t h a t  c o n t a i n s  bo th  an  e x p r e s s  
a f f i r m a t i o n  of l o y a l t y  t o  a coun t ry  where c i t i z e n s h i p  i s  
sought  and an  e x p r e s s  r e n u n c i a t i o n  o f  l o y a l t y  t o  t h e  c o u n t r y  
where c i t i z e n s h i p  i s  main ta ined  " e f f e c t i v e l y  works renunc ia -  
t i o n  of American c i t i z e n s h i p  because  it ev inces  a n  i n t e n t  b y  
t h e  c i t i z e n  t o  s o  renounce."  A t  5 .  

The r eco rd  shows t h a t  on ly  t w i c e  du r ing  t h e  n ine  y e a r s  
a p p e l l a n t  l i v e d  i n  A u s t r a l i a  d i d  he ev ince  any i n t e r e s t  i n  h  
United S t a t e s  c i t i z e n s h i p .  I n  June 1979  he went t o  t h e  Un i t  
S t a t e s  Consula te  General  a t  Sydney - h i s  f i r s t  v i s i t  t o  any 
o f f i c i a l  U . S .  e s t a b l i s h m e n t  s i n c e  a r r i v i n g  i n  A u s t r a l i a  eiglr 
y e a r s  b e f o r e  - t o  r e v a l i d a t e  h i s  p a s s p o r t .  L a t e r  t h a t  y e a r ,  
s h o r t l y  a f te r  he w a s  informed of t h e  Department 's  ho ld ing  of 
l o s s  o f  h i s  n a t i o n a l i t y ,  h e  e n t e r e d  t h e  appea l .  

Ne i the r  ac t ,  i n  our  view, m i t i g a t e s  or n e u t r a l i z e s  
a p p e l l a n t ' s  unambiguous d e c l a r a t i o n  of a l l e g i a n c e  t o  A u s t r a l  
and h i s  e x p r e s s  r e n u n c i a t i o n  of " a l l  o t h e r  a l l e g i a n c e "  - act 
p a t e n t l y  i n c o n s i s t e n t  w i t h  an  i n t e n t i o n  t o  r e t a i n  United 
S t a t e s  c i t i z e n s h i p .  Fur thermore ,  a p p e l l a n t  ob t a ined  an  
A u s t r a l i a n  p a s s p o r t  and t r a v e l l e d  on it t o  Canada i n  1 9 8 0 .  

W e  f i n d  t h a t  t h e  Department h a s  proven by a  preponderar 
of  t h e  evidence t h a t  a p p e l l a n t  in tended  t o  t e r m i n a t e  h i s  
United S t a t e s  c i t i z e n s h i p  when he ob t a ined  n a t u r a l i z a t i o n  i r  
A u s t r a l i a .  



Upon c o n s i d e r a t i o n  of  t h e  f o r e g o i n g ,  it i s  our  con- 
c l u s i o n  t h a t  a p p e l l a n t  v o l u n t a r i l y  o b t a i n e d  n a t u r a l i z a t i o n  
i n  A u s t r a l i a  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  h i s  Uni ted  
S t a t e s  c i t i z e n s h i p .  Accord ing ly ,  w e  a f f i r m  t h e  Depar tment ' s  
h o l d i n g  t o  t h a t  e f f e c t .  

Alan G. James, ChaYrman 
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