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T h i s  i s  an  a p p e a l  t o  t h e  Board o f  A p p e l l a t e  Review from 
a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  o f  t h e  Depar tment  of  S t a t e  
t h a t  a p p e l l a n t ,  , e x p a t r i a t e d  h e r s e l f  on 
Feb rua ry  1 3 ,  1937 ,  unde r  t h e  p r o v i s i o n s  o f  s e c t i o n  2 of  t h e  
A c t  o f  March 2 ,  1907 ,  by b e i n g  n a t u r a l i z e d  as a B r i i t s h  
s u b j e c t  i n  Canada.  1/ - 

Cn J u n e  7,  1983,  t h e  Depar tment  o f  S t a t e  de t e rmined  on 
t h e  b a s i s  o f  t h e  r e c o r d  b e f o r e  it t h a t  a p p e l l a n t  had l o s t  h e r  
Un i t ed  S t a t e s  c i t i z e n s h i p .  The a p p e a l  w a s  e n t e r e d  on J u l y  1 3 ,  
1983.  A f t e r  b r i e f s  had been exchanged ,  t h e  Depar tment  
informed t h e  Board t h a t  upon f u r t h e r  review o f  t h e  case, it 
found  i n s u f f i c i e n t  e v i d e n c e  t h a t  a p p e l l a n t  i n t e n d e d  t o  re- 
l i n q u i s h  h e r  Un i t ed  S t a t e s  c i t i z e n s h i p  when s h e  per formed t h e  
s t a t u t o r y  e x p a t r i a t i n g  a c t .  The Depar tment  t h e r e f o r e  r e q u e s t e d  
t h a t  t h e  Board remand t h e  c a s e  f o r  t h e  p u r p o s e  o f  v a c a t i n g  t h e  
c e r t i f i c a t e  of  l o s s  o f  n a t i o n a l i t y .  The Board w i l l  g r a n t  t h e  
D e p a r t m e n t ' s  r e q u e s t .  

1,' S e c t i o n  2 of  t h e  Ac t  o f  March 2 ,  1907 ,  34 S t a t .  1228,  
p r o v i d e d  i n  p e r t i n e n t  p a r t :  

. . .any American c i t i z e n  s h a l l  b e  deemed t o  have  
e x p a t r i a t e d  h i m s e l f  when h e  h a s  been n a t u r a l i z e d  i n  any  
f o r e i g n  s t a t e  i n  c o n f o r m i t y  w i t h  i t s  l a w s ,  o r  when h e  h a s  
t a k e n  a n  o a t h  of  a l l e g i a n c e  t o  any  f o r e i g n  s t a t e  . . . .  



May 1 8 ,  1983,  a  c o n s u l a r  o f f i c e r  of  t h e  Un i t ed  
S t a t e s  C o n s u l a t e  G e n e r a l  a t  T o r o n t o  p r e p a r e d  a  c e r t i f i  - 
c a t e  of  e x p a t r i a t i o n  i n  a p p e l l a n t ' s  name, i n  c o m p l i a n c e  
w i t h  s e c t i o n  50.51 o f  T i t l e  22, Code of F e d e r a l  
R e g u l a t i o n s .  2/ 

S e c t i o n  50 .51  o f  T i t l e  22, Code of  F e d e r a l  R e g u l a t i o n s ,  $4 CFR 50.51, p r o v i d e s  a s  f o l l o w s :  

The p r o c e d u r e s  under  t h i s  p a r t  s h a l l  a l s o  a p p l y  
t o  t h e  p r e p a r a t i o n ,  a p p r o v a l  or d i s a p p r o v a l  of 
c e r t i f i c a t e s  of  e x p a t r i a t i o n .  Where l o s s  of  n a t i o n -  
a l i t y  o c c u r s  unde r  p r o v i s i o n s  of  l aw  o t h e r  t h a n  
t h o s e  s p e c i f i e d  i n  sec t ion  358 of t h e  Immigra t ion  
and N a t i o n a l i t y  A c t  o f  1952,  t h e  d i p l o m a t i c  o r  c o n s u l a r  
o f f i c e r  s h a l l  p r e p a r e  a  c e r t i f i c a t e  of  e x p a t r i a t i o n  
i n s t e a d  o f  a  c e r t i f i c a t e  o f  loss of n a t i o n a l i t y .  

S e c t i o n  223,  8 F o r e i g n  A f f a i r s  Manual p r e s c r i b e s  
t h e  form i n  which t h e  c e r t i f i c a t e  of  e x p a t r i a t i o n  s h a l l  
be  p r e p a r e d .  



The c o n s u l a r  o f f i c e r  c e r t i f i e d  t h a t  a  e l l a n t  a c q u i r e d  
Un i t ed  S t a t e s  c i t i z e n s h i p  by b i r t h  a t  Minneso ta  
on I; t h a t  s h e  was n a t u r a l i z e d  as a  B r i t i s h  
s u b j e c t  i n  Canada on F e b r u a r y  1 3 ,  1937,  u n d e r  s e c t i o n  13(5) 
S e r i e s  H o f  t h e  N a t u r a l i z a t i o n  A c t ,  a s  amended (Revised  
S t a t u t e s  o f  Canada, 1 9 2 7 ) ;  3/  and t h e r e b y  e x p a t r i a t e d  h e r -  
self  under  t h e  p r o v i s i o n s  o f -  s e c t i o n  2 o f  t h e  A c t  o f  1907.  

The Depar tment  approved  t h e  c e r t i f i c a t e  of  e x p a t r i a t i o n  
on J u n e  7, 1983,  a p p r o v a l  b e i n g  an a d m i n i s t r a t i v e  d e t e r m i n a -  
t i o n  of  loss  of  n a t i o n a l i t y  from which a n  a p p e a l ,  p r o p e r l y  
and t i m e l y  f i l e d ,  may be  b r o u g h t  t o  t h i s  Board.  ~ h ~  a p p e a l  
w a s  e n t e r e d  on J u l y  1 3 ,  1983. 

A f t e r  b o t h  p a r t i e s  had f i l e d  b r i e f s ,  t h e  Department  
informed t h e  Board o n  May 3, 1984,  t h a t :  

Upon r e -examin ing  t h e  r e c o r d ,  
t h e  Depar tment  h a s  conc luded  t h a t  it 
c a n n o t  s u s t a i n  t h i s  bu rden  of  p r o o f .  4/  
I t  is  r e q u e s t e d ,  t h e r e f o r e ,  t h a t  t h e  - 
Board remand M r s .  s c a s e  f o r  
c a n c e l l a t i o n  of  t h e  C e r t i f i c a t e  of  
Loss  of  N a t i o n a l i t y .  

3 /  The o a t h  o f  a l l e g i a n c e  t h a t  a p p e l l a n t  was r e q u i r e d  t o  t a k e  
b y  t h e  N a t u r a l i z a t i o n  A c t  r e a d  a s  f o l l o w s :  

I ,  . . . Swear by Almighty  God t h a t  I 
w i l l  b e  f a i t h f u l  and b e a r  t r u e  
A l l e g i a n c e  t o  H i s  M a j e s t y  King Edward 
t h e  E i g h t h ,  h i s  H e i r s  and S u c c e s s o r s  
a c c o r d i n g  t o  l a w .  

S O  HELP ME GOD 

There  w a s  no  r e q u i r e m e n t  t h a t  a n  a p p l i c a n t  f o r  n a t u r a l i -  
z a t i o n  i n  1937 r enounce  h i s  or h e r  p r e v i o u s  n a t i o n a l i t y :  n o r ,  
a s  t h e  r e c o r d  shows, d i d  a p p e l l a n t  r enounce  h e r  Un i t ed  S t a t e s  
c i t i z e n s h i p .  

4 /  The Department  c i t e d  t h e  Supreme C o u r t ' s  d e c i s i o n  i n  Vance - 
v .  T e r r a z a s ,  4 4 4  U S .  252 (1980)  w h e r e i n  t h e  C o u r t  h e l d  t h a t a  
p e r s o n  c o u l d  n o t  be found  t o  have  e x p a t r i a t e d  him or h e r s e l f  
u n l e s s  t h e  Government c o u l d  show by a  p reponderance  of  t h e  
e v i d e n c e  t h a t  he o r  s h e  had per formed a n  a c t ,  p r e s c r i b e d  by 
Congress  as e x p a t r i a t i n g ,  w i t h  t h e  i n t e n t  t o  r e l i n q u i s h  U n i t e d  
S t a t e s  c i t i z e n s h i p .  



Inasmuch a s  t h e  Department submits  t h a t  it cannot  
s u s t a i n  i t s  burden of p r o o f ,  and i n  t h e  absence of  any 
m a n i f e s t  e r r o r s  of law or  f a c t  i n  t h e s e  p roceed ings ,  t h e  
Board i s  a g r e e a b l e  t o  t h e  Department 's  r e q u e s t  f o r  re- 
mand f o r  t h e  purpose of v a c a t i n g  the  c e r t i f i c a t e  of loss 
of  n a t i o n a l i t y .  

T h e  case i s  hereby remanded for  f u r t h e r  proceedings .  li/ 

/ 

Edward G .  Misey, Mkmber 
/ 
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.Howard Meyers , Maber  

5/ S e c t i o n  7 . 2 ( a )  of T i t 1  e 2 2 ,  Code of F e d e r a l  Regula t ions ,  
7 2  CFR 7 . 2 ( a )  prov ides  i n  p a r t :  

... The Board s h a l l  t a k e  any a c t i o n  it c o n s i d e r s  
a p p r o p r i a t e  and necessa ry  t o  t h e  d i s p o s i t i o n  of cases 
appea led  t o  it- 
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