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I1\? THE KATTER O F :  

T h i s  c a s e  h a s  been  b r o u g h t  t o  t h e  Board o f  A p p e l l a t e  R e v i e  
b y  who i s  a p p e a l i n g  f rom a n  a d m i n i s t r a -  
t i v e  d e t e r m i n a t i o n  of  t h e  Depa r tmen t  o f  S t a t e  t h a t  h e  e x -  
p a t r i 9 t e d  h i m s e l f  on  November 1 7 ,  1975 unde r  t h e  p r o v i s i o n s  
o f  s e c t i o n  349 (a)  ( 6 )  , now s e c t i o n  349 ( a )  ( 5 )  , o f  t h e  Immigra t io r ,  
a n d  N a t i o n a l i t y  A c t  b y  making a  f o r m a l  r e n u n c i a t i o n  of h i s  
U n i t e d  S t a t e s  n a t i o n a l i t y  b e f o r e  a  c o n s u l a r  o f f i c e r  o f  t h e  
U n i t e d  S t a t e s  a t  C a r a c a s ,  Venezue la .  1/ - 

The Depar tment  app roved  t h e  c e r t i f i c a t e  o f  loss  o f  
n a t i o n a l i t y  i n  t h i s  c a s e  on  December 1 5 ,  1975.  The a p p e a l  
was  e n t e r e d  on F e b r u a r y  1 6 ,  1983 .  

The i n i t i a l  i s s u e  t o  be d e t e r m i n e d  i s  w h e t h e r  t h e  a p p e a l  
was  e n t e r e d  w i t h i n  t h e  l i m i t a t i o n  p r e s c r i b e d  by  t h e  a p p l i c a b l e  
r e g u l a t i o n s ,  namely, w i t h i n  a  r e a s o n a b l e  t i m e  a f t e r  a p p e l l a n t  
had n o t i c e  o f  t h e  h o l d i n g  o f  l o s s  o f  h i s  U n i t e d  S t a t e s  c i t i -  
z e n s h i p .  I t  i s  o u r  c o n c l u s i o n  t h a t  a p p e l l a n t ' s  d e l a y  i n  
b r i n g i n g  t h e  a p p e a l  was  u n r e a s o n a b l e .  The a p p e a l  i s  t h e r e f o r e  
t i m e  b a r r e d .  Lack ing  j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  a p p e a l ,  we 
w i l l  d i s m i s s  it. 

1 

A p p e l l a n t  w a s  b o r n  a t  - on -, 
t h u s  a c q u i r i n g  U n i t e d  S t a t e s  c i t i z e n s h i p  a t  b i r t h .  Through 
h i s  p a r e n t s ,  b o t h  c i t i z e n s  o f  V e n e z u e l a ,  h e  a l so  a c q u i r e d  t h e  
n a t i o n a l i t y  o f  t h a t  c o u n t r y .  A p p e l l a n t  r e s i d e d  i n  t h e  U n i t e d  
S t a t e s  o n l y  a few months  a f t e r  h i s  b i r t h ;  i t  a p p e a r s  t h a t  e a r l y  
i n  1950  he was t a k e n  t o  V e n e z u e l a  by  h i s  p a r e n t s .  
I/  S e c t i o n  3 4 9 ( a )  ( 5 )  o f  t h e  I m m i g r a t i o n  and  N a t i o n a l i t y  A c t ,  F! - 
U .  S.C. 1481  (a) ( 5 )  r e a d s :  

S e c .  349. ( a )  From and  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  k c  
a  p e r s o n  who i s  a  n a t i o n a l  o f  t h e  U n i t e d  S t a t e s  w h e t h e r  by  b i r t  
or  n a t u r a l i z a t i o n ,  s h a l l  lose h i s  n a t i o n a l i t y  b y  -- 

. . .  
( 5 )  making a  f o r m a l  r e n u n c i a t i o n  o f  n a t i o n a l i t y  

b e f o r e  a  d i p l o m a t i c  or c o n s u l a r  o f f i c e r  of t h e  U n i t e d  
S t a t e s  i n  a f o r e i g n  s t a t e ,  i n  s u c h  fo rm as may b e  
p r e s c r i b e d  b y  t h e  s e c r e t a r y  o f  S t a t e ;  . . . 

P u b l i c  Law 95-432, a p p r o v e d  October 1 0 ,  1978,  92 S t a t .  1046 ,  
r e p e a l e d  p a r a g r a p h  5 o f  s e c t i o n  3 4 9 ( a )  o f  t h e  I m m i g r a t i o n  and  
N a t i o n a l i t y  A c t  and  r e - d e s i g n a t e d  p a r a g r a p h  ( 6 )  o f  s e c t i o n  
3 4 9 ( a )  a s  p a r a g r a p h  ( 5 ) .  



. > ~ ; e l l a r , ~  a p p a r e n t l y  nla5e x c z e r o u s  l 7 l s i t s  ~uksequent1:- t o  
the Vriited S t a t e s  w i t h  Y-is v o t y e r .  £ie o b t a i n e Z  2 VriiteE S t s t e e  
p a s s ~ o r t  i n  1965 a t  t h e  Exbzssl-  ir, C a r a c a s .  

Accord ing  t o  a p p e l l a n t  h e  r e c e i v e d  a  d e g r e e  i n  m a r k e t i n g  
f rom t h e  Venezue lan  C e n t r a l  U n i v e r s i t y .  H e  m a r r i e d  i n  1975,  a t  
wh ich  t i n e  h e  was employed by t h e  Union Bank i n  C a r a c a s  a s  V i c e  
P r e s i d e n t  f o r  O p e r a t i o n s .  

On November 1 7 ,  1975,  a p p e l l a n t  wen t  t o  t h e  Embassy w i t h  
h i s  f a t h e r ,  a c c o r 2 i n g  t o  h i s  own and h i s  f a t h e r ' s  sworn s t a t e -  
m e n t s  The r e c o r d ,  however ,  d o e s  n o t  i n d i c a t e  t h a t  t h e  s e n i o r  

was p r e s e n t .  The r e c o r d  d o e s  show t h a t  a p p e l l a n t  made 
a f o r m a l  r e n u n c i a t i o n  o f  h i s  Un i t ed  S t a t e s  n a t i o n a l i t y  on t h a t  
day .  He was t h e n  2 6  y e a r s  o l d .  H e  s i g n e d  t h r e e  document's: 

(1) li sworn s t a t e m e n t  h a n d - w r i t t e n  i n  S p a n i s h  d e c l a r i n i ;  
t h a t  he  w i s h e 2  t o  r e n o u n c e  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p  f o r  
f a m i l y ,  social  a n 6  p r o f e s s i o n a l  r e a s o n s .  

( 2 )  A s t a t e m e n t  o f  u n d e r s t a n d i n g  i n  E n g l i s h  d e t a i l i n ?  t h e  
l e g a l  c o n s e q u e n c e s  o f  f o r m a l  r e n u n c i a t i o n .  A p p e l l a n t  d e c l a r e d  
t h e r e i n  t h a t  t h e  s e r i o u s  n a t u r e  o f  h i s  a c t  had b e e n  f u l l y  ex- 
p l a i n e 6  t o  him by t h e  c o n s u l a r  o f f i c e r  and t h a t  h e  f u l l y  + 

u n d e r s t o o l  i t s  consequences .  The acknowledgment  c l a u s e  s i g n e d  
by a p p e l l a n t  r e a d s  a s  f o l l o w s :  

I ( s w e a r ,  a f f i r m )  t h a t  I h a v e  ( r e a d ,  had  
r e a Z  t o  m e )  t h e  c o n t e n t s  o f  t h i s  s t a t e m e n t  
ir. t h e  S p a n i s h  l a n g u a g e  and  f u l l y  unde r -  
s t a n d  i t s  c o n t e n t s ,  

The i n a p p l i c a b l e  words w e r e  n o t  d e l e t e d .  

The a t t e s t a t i o n  s i g n e d  bl- t h e  Consu l  r e a d s  as f o l l o w s :  

a p p e a r e d  p e r s o n a l l y  
and  r e a d  t h i s  s t a t e m e n t  i n  t h e  S p a n i s h  
l a n g u a g e  i n  t h e  p r e s e n c e  o f  t h e s e  
w i t n e s s e s  and a f t e r  my e x p l a n a t i o n  b e f o r e  
them o f  i t s  ~ e a n i n q  and  o f  t h e  c o n s e q u e n c e s  
o f  r e n u n c i a t i o n  o f  U n i t e d  S t a t e s  c i t i z e n -  
s h i p  (signet?, r e f u s e d  t o  s i g n )  t h e  S t a t e -  
m e n t  ( u n d e r  O a t h ,  bl- a f f i r m a t i o n )  b e f o r e  
m e  t h i s  1 7 t h  d a y s  of November 1975.  

The i n a p p l i c a b l e  words  w e r e  n o t  d e l e t e d .  

( 3 )  An O a t h  of  r e n u n c i ~ ~ t i o n  i n  t h e  forn.  p r e s c r i b e 3  by t h e  
S e c r e t a r y  o f  S t a t e ,  whicf-A rctir: i n  o;lcrative pitirt a s  f o l l o w s :  



I ,  V i c t o r  Anthony L u o n g ~ ,  . . . . solemnly  swear  
. . . That  I d e s i r e  t o  make a f o r m a l  renun-  
c i ~ t i o n  of  my American n a t i o n a l i t y ,  a s  
p r o v i d e d  by S e c t i o n  349(a) ( 6 )  o f  t h e  
Immigra t ion  and N a t i o n a l i t y  A c t  and p u r s u a n t  
t h e r e t o  I he reby  a b s o l u t e l y  and e n t i r e l y  
renounce  my Uni ted  S t a t e s  n a t i o n a l i t y  
t o g e t h e r  w i t h  a l l  r i g h t s  and p r i v i l e g e s  and 
a l l  d u t i e s  of  a l l e g i a n c e  and f i d e l i t y  t h e r e -  
u n t o  p e r t a i n i n g .  

There i s  no i n d i c a t i o n  i n  t h e  r e c o r d  t h a t  t h e  Consul  
p r e p a r e d  a  commentary on a p p e l l a n t ' s  r e n u n c i a t i o n .  The o n l y  
contemporary r e c o r d  o f  what t r a n s p i r e d  on November 1 7 t h ' c o n s i s  
o f  t h e  t h r e e  f o r e g o i n g  documents and form FS-558 ( t h e  s t a n d a r d  
Fore ign  S e r v i c e  r e c o r d  o f  a  post!s o f f i c i a l  c o n t a c t s  w i t h  
c i t i z e n s ) ,  r e c o r d i n g  t h e  f a c t  o f  a p p e l l a n t ' s  r e n u n c i a t i o n  and 
t h a t  t h e  documents r e l a t i n g  t h r e t o  were s e n t  t o  t h e  Depar t i i en t  
on Kovember 1 9 t h .  

On t h e  day a p p e l l a n t  renounced h i s  c i t i z e n s h i p  t h e  c o n s u l  
o f f i c e r  p repared  a  c e r t i f i c a t e  of  l o s s  of n a t i o n a l i t y ,  a s  
r e q u i r e d  by s e c t i o n  358 of  t h e  Immigra t ion  and X a t i o n a l i t y  
A c t .  - 2/ 

2 /  S e c t i o n  358 of  t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 C . S .  - 
1501,  r e a z s :  

Sec .  358. Whenever a  Z i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  
o f  t h e  Uni ted  S t a t e s  h a s  r e a s o n  t o  b e l i e v e  t h a t  a  p e r s o n  
w h i l e  i n  a  f o r i g n  s t a t e  h a s  l o s t  h i s  U n i t e d  S t a t e s  n a t i o n -  
a l i t y  under  any p r o v i s i o n  o f  c h a p t e r  3 o f  t h i s  t i t l e ,  or 
under  any p r o v i s i o n  o f  c h a p t e r  I V  of t h e  N a t i o n a l i t y  Act  of  
1940,  a s  amended, h e  s h a l l  c e r t i f y  t h e  f a c t s  upon which  such  
b e l i e f  i s  based  t o  t h e  Department  o f  S t a t e ,  i n  w r i t i n g ,  under  
r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  o f  S t a t e .  I f  t h e  
r e p o r t  o f  t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  i s  approved by 
t h e  S e c r e t a r y  of  S t a t e ,  a  copy o f  t h e  c e r t i f i c a t e  s h a l l  b e  
forwarded t o  t h e  A t t o r n e y  G e n e r a l ,  f o r  h i s  i n f o r m a t i o n ,  and 
t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  was 
made s h a l l  b e  d i r e c t e d  t o  fo rward  a copy o f  t h e  c e r t i f i c a t e  
t o  t h e  p e r s o n  t o  whom it r e l a t e s .  



ry ,..e i- Co-ssl c e r t i f i e d  t h a t  z s p e l l a n t  a c q u i r e d  t h e  n a t i o n -  

z l i t y  oi 5 9 t h  t h e  Un i t ed  S t a t e s  and V e n e z u e l a  a t  b i r t h ;  t h a t  
h e  ma6e z f o r m a l  r e n u n c i a t i o n  o f  h i s  U n i t e d  S t a t e s  c i t i z e n -  
s h i p  b e f o r e  a  c o n s u l a r  o f f i c e r  o f  t h e  U n i t e d  S t a t e s  a t  C a r a c a s  
i n  t h e  form p r e s c r i b e d  by t h e  S e c r e t a r y  o f  S t a t e ;  and  t h e r e b y  
e x p a t r i a t e d  h i m s e l f  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  3 4 9 ( a )  ( 6 )  
o f  t h e  I m m i q r a t i o n  and N a t i o n a l i t y  A c t .  

The Depar tment  app roved  t h e  c e r t i f i c a t e  o n  December 1 5 ,  
1975 ,  a n d ,  a s  p r e s c r i b e d  by  s e c t i o n  358 o f  t h e  Act, s e n t  a 
c o p y  t h e r e o f  t o  t h e  Embassy to f o r w a r d  to a p p e l l a n t .  The 
Embassy ' s  recorGs show that. sn F e b r u a r y  20 ,  1 9 7 6 ,  it s e n t  a  
l e t t e r  t o  a p p e l l a n l  e n c l o s i n g  a  copy of t h e  a p p r o v e d  c e r t l f i -  
c a t e  o f  loss  of  h i s  n a t i o n a l i t y .  

I n  December 1975  a p p e l l a n t  t r a v e l l e d  t o  t h e  U n i t e d  S t a t e s  
on  a t o u r i s t  v i s a  i s s u e d  by t h e  Embassy. 

A f t e r  h i s  r e t u r n  t o  C a r a c a s ,  a p p e l l a n t  wrote a  l e t t e r  t o  
t h e  C o n s u l  i n  S p a n i s h  o n  May 1 3 ,  1 9 7 6 ,  s t a t i n g  t h a t  h e  had  
r enounced  his Uni t ed  S t a t e s  c i t i z e n s h i p  d u e  t o  f a m i l y  r e a s o n s  
and  " b e i n g  wrongly  a d v i s e d  by my p a r e n t s ,  and  i n  s p i t e  of t h e  -+ 

i n f l u e n c e  o f  my p a r e n t s  .... 1 a m  v e r y  much r e p e n t a n t  b e c a u s e  
I c o n s i d e r  t h a t  was a  m i s t a k e  on  my p a r t . , . . "  A p p e l l a n t  
r e q u e s t e d  r e c o n s i d e r a t i o n  o f  h i s  c a s e .  

On K a y  2 1 s t  a p p e l l a n t  f i x l e e  o u t  a  q u e s t i o n n a i r e  t o  
a s s i s t  t h e  Depar tment  t o  r e - e v a l u a t e  h i s  case and  swore t o  t h e  
t r u t h  of t h e  s t a t e m e n t s  he  had made i n  t h e  l e t t e r  he  w r o t e  t o  
t h e  Consu l .  The Consu l  forwardeZ a p p e l l a n t ' s  r e q u e s t  t o  t h e  
Depa r tmen t  on  J u n e  1 6 ,  1 9 7 6 .  I n  h i s  c o v e r i n g  memoranduq t h e  
Consu l  s t a t e s  i n  p a r t  as  f o l l o w s :  

As i n  - a l l  r e n u n c i a t i o r i s ,  C o n s u l  c a r e f u l l y  
e x p l a i n e d  t h e  s e r i o u s  c o n s e q u e n c e s  o f  
t h i s  a c t  a n d  t h e n  had r e a d ,  i n  
S p a n i s h ,  t h e  s t a t e m e n t  o f  u n d e r s t a n d i n g .  
-signed t h a t  document  and  t o o k  t h e  
o a t h  o f  r e n u n c i a t i o n .  

... Consul  m u s t  r e i t e r a t e  t h a t  t h i s  c a s e  
was m e t i c u l o u s l y  d e v e l o p e d  i n  a c c o r d a n c e  
w i t h  D e p a r t m e n t a l  g u i d e l i n e s .  N o  force 
or c o e r c i o n  was u s e d .  R a t h e r ,  it s o u n d s  
a s  i f  was u n d e r  some f a m i l y  
p r e s s u r e  t o  r e n o u n c e .  



The Department i n f o m e 2  t h e  E d a s s y  on Jul17 1 5 ,  1976,  
t h a t  i t  would c o n s i d e r  any e v i d e n c e  a p p e l l a n t  might  o f f e r  t o  
e s t a b l i s h  t h a t  h i s  r e n u n c i a t i o n  was i n v o l u n t a r y .  s/ 

There  i s  no i n d i c a t i o n  i n  t h e  r e c o r d  t h a t  t h e  Embassy 
communicated w i t h  a p p e l l a n t  a f t e r  r e c e i v i n g  t h e  f o r e g o i n g  
memorandum. But  i t s  FS-558' b e a r s  t h e  f o l l o w i n g  n o t a t i o n  d a t e d  
September 2 0 ,  1976: 

TS ~ x r a n s m i t t a l  sli27 t o  Department 
e n c l o s i n g  l e t t e r  w r i t t e n  by a p p l i c a n t ' s  
f a t h e r  d i s c u s s i n g  r e n u n c i a t i o n .  

N e i t h e r  t h e  f o r e g o i n g  le t ter  n o r  a  copy o f  i t  i s  i n  t h e  
r e c o r d .  Meanwhile, t h r e e  d a y s  e a r l i e r ,  on September  1 7 t h ,  t h e  
Department  had informed t h e  Embassy t h a t  s i n c e  a p p e l l a n t  had 
p r e s e n t e d  n o  new e v i d e n c e  t o  j u s t i f y  a n  a d m i n i s t r a t i v e  rev iew 
o f  h i s  c a s e ,  t h e  Depzrtment  c o n s i d e r e d  t h a t  h e  had abandoned h i  
r e q u e s t .  Whether t h e  Embassy s o  informed a p p e l l a n t  i s  n o t  a  
m a t t e r  o f  r e c o r d .  

The Embassy's FS-558 shows t h a t  on November 2 9 ,  1976,  t h e ,  
Department  i n s t r u c t e d  t h e  Embassy t o  " c o n t a c t  s u b j e c t  and 
a d v i s e  him t o  c o n t a c t  t h e  Immigra t ion  and N a t u r a l i z a t i o n  S e r -  
v i c e  f o r  i n f o r m a t i o n  r e g a r d i n g  n a t u r a l i z a t i o n  as a U . S .  c i t i z e n  

On December 9 ,  1976,  t h e  Embassy r e c o r d s  t h a t  it s e n t  a  
l e t t e r  t o  a p p e l l a n t  i n f o r m i n g  him of  t h e  above;  it a d d r e s s e d  it 
l e t t e r  t o  a p p e l l a n t  a t  t h e  Language C e n t e r ,  S t .  P e t e r s b u r g ,  
F l o r i d a .  

Near ly  a  y e a r  l a t e r  t h e  Embassy r e c o r d e d  on August  1 8 ,  
1977,  t h a t  i t  had s e n t  a  l e t t e r  t o  "Mr. L. r e s i d i n g  now 
a t .  . . P i n e l l a s  Pa rk ,  F l o r i d a  ... in fo rming  him t h a t  t h e  Department  
had r u l e d  t h a t  t h e  p r e s s u r e s  which caused  him t o  renounce  
h i s  c i t i z e n s h i p  were n o t  s u f f i c i e n t  t o  j u s t i f y  r e c o n s i d e r a t i o n  
o f  h i s  c a s e . "  

On February  1 6 ,  1983,  a c t i n g  th rough  c o u n s e l ,  a p p e l l a n t  
lodged  an a p p e a l  w i t h  t h i s  Board from t h e  D e p a r t m e n t ' s  h o l d i n g  
o f  loss of h i s  n a t i o n a l i t y ,  such  h o l d i n g  b e i n g  a n  a d m i n i s t r a t i v  
d e t e r m i n a t i o n  from which a n  a p p e a l ,  p r o p e r l y  and t i m e l y  f i l e d ,  
may be  b r o u g h t  b e f o r e  us.  

3/ I t  a p p e a r s  t h a t  a p p e l l a n t  went  t o  F l o r i d a  i n  J u l y  1976 wher - 
h e  e n t e r e d  a  c o u r s e  i n  E n g l i s h  l anguage  i n s t r u c t i o n .  



Appe l l an t  con t ends  t h a t  h i s  r e n u n c i a t i o n  was made un6er  
t h e  d u r e s s  o f  h i s  n a t i o n a l i s t i c a n d  p o l i t i c a l l y  minded f a t h e r ,  
and  t h e r e f o r e  i n v o l u n t a r y .  H e  f u r t h e r  con t ends  t h a t  h e  d i d  
n o t  i n t e n d  t o  r e l i n q u i s h  h i s  c i t i z e n s h i p  when h e  i n v o l u n t a r i l y  
performed an a c t  o f  e x p a t r i a t i o n .  H e  a l s o  a s s e r t s  t h a t  h i s  
appeal was t i m e l y  f i l e d  i n  l i g h t  of  t h e  f a c t  t h a t  h e  neve r  
r e c e i v e d  a  copy of t h e  c e r t i f i c a t e  o f  loss  of  n a t i o n a l i t y  
i s s u e d  i n  h i s  name, and h i s  i n a b i l i t y  u n t i l 1 9 8 1  t o  ~ b t a i n  
e v i d e n c e  from h i s  f a t h e r  t h a t  t h e  l a t t e r  had e x e r t e d  p r e s s u r e  
o n  him t o  renounce h i s  American n a t i o n a l i t y .  

Appe l l an t  r e q u e s t e d  an o r a l  h e a r i n g  which was h e l d '  
J anua ry  2 7 ,  19E4. 

W e  may n o t  proceed i n  t h i s  m a t t e r  u n t i l  w e  de t e rmine  t h e  
t h r e s h o l d  i s s u e :  t h e  BoarZ 's  j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  
appea l .  The Board may n o t  assume j u r i s d i c t i o n  u n l e s s  i t  f i n d s  
t h a t  t h e  a p p e a l  was f i l e d  w i t h i n  t h e  t ime  l i m i t  p r e s c r i b e d  by 
t h e  a 2 p i i c a b l e  r e g u l a t i o n s .  Thus, i f  t h e  a p p e a l  was n o t  f i l e d  
w i t h i n  t h e  o p e r a t i v e  l i m i t ,  t h e  a p p e a l  would be  t ime  b a r r e d  
and  t h e  Board would l a c k  j u r i s d i c t i o n  t o  c o n s i d e r  i t .  We would 
have no  a l t e r n a t i v e  b u t  t o  d i s m i s s  it. 

Under t h e  c u r r e n t  r e g u l a t i o n s  of t h e  Department t h e  t ime 
l i m i t a t i o n  on a p p e a l  i s  one  y e a r  a f t e r  a p p r o v a l  o f  t h e  cert i-  
f i c a t e  of l o s s  of n a t i o n a l i t y .  / The R e g u l a t i o n s  f u r t h e r  

S e c t i o n  7.5(aT) of T i t l e  2 2 ,  Code of F e d e r a l  R e g u l a t i o n s ,  
2 2  CFR 7 . 5 ( a ) .  



'- o ~ o v i d e  ,- t h a t  an  a p p e a l  f i l e d  a f t e r  t h e  p r e s c r i b e d  l i m i t  s h a l l  
be 6en ied  u n l e s s  t h e  Board, f o r  good c a u s e  shown, d e t e r m i n e s  
t h a t  t h e  a p p e a l  c o u l d  n o t  have b e e n  f i l e d  w i t h i n  t h e  p r e -  
s c r i b e d  t i m e .  The c u r r e n t  r e g u l a t i o n s  were ,  however,  
promulgated on November 3 0 ,  1979, f o u r  y e a r s  a f t e r  t h e  
c e r t i f i c a t e  of l o s s  of  n a t i o n a l i t y  had been approved i n  
a p p e l l a n t ' s  name. I n  December 1975 when t h e  Depar tment  
approved t h e  c e r t i f i c a t e  t h a t  was i s s u e d  i n  t h i s  c a s e ,  t h e  
r e g u l a t i o n s  p rov ided  a s  f o l l o w s :  

A p e r s o n  who c o n t e n d s  t h a t  t h e  Depar t -  
m e n t ' s  a d m i n i s t r a t i v e  h o l d i n g  o f  l o s s  
o f  n a t i o n a l i t y  o r  e x p a t r i a t i o n  i n  h i s  
c a s e  i s  c o n t r a r y  t o  law or f a c t  s h a l l  
b e  e n t i t l e d ,  upon w r i t t e n  r e q u e s t  
w i t h i n  a  r e a s o n a b l e  t i m e  a f t e r  r e c e i p t  
o f  n o t i c e  o f  such h o l d i n g ,  t o  a p p e a l  t o  
t h e  Boar2 o f  A p p e l l a t e  Review. 5/  

I t  i s  g e n e r a l l y  r e c o g n i z e d  t h a t  a  change i n  r e g u l a t i o n s  
s h o r t e n i n g  a  l i m i t a t i o n  p e r i o d  i s  presumed t o  b e  p r o s p e c t i v e ,  
n o t  r e t r o s p e c t i v e ,  i n  o p e r a t i o n ,  s i n c e  r e t r o s p e c t i v e  a p p l i -  
c a t i o n  would d i s t u r b  a r i g h t  a c q u i r e d  under  fo rmer  r e g u l a t i o n s  
W e  a r e  t h e r e f o r e  o f  t h e  view t h a t  t h e  l i m i t a t i o n  i n  e f f e c t  i n  
December 1975 s h o u l d  a p p l y  i n  t h e  a p p e a l  b e f o r e  u s .  

The Chairman o f  t h e  Board a d v i s e d  a p p e l l a n t ' s  c o u n s e l  by 
l e t te r  d a t e d  J u l y  1 4 ,  1983,  t h a t  s i n c e  t i m e l y  f i l i n g  i s  
mandatory and j u r i s d i c t i o n a l  t h e  Board would have  t o  d e t e r m i n e  
a t  t h e  o u t s e t  whether  it had j u r i s d i c t i o n  o v e r  t h e  a p p e a l .  

What c o n s t i t u t e s  r e a s o n a b l e  t ime  i s  a  m a t t e r  o f  i n t e r -  
p r e t a t i o n ,  b u t  c o u n t l e s s  j u d i c i a l  d e c i s i o n s  o f f e r  o b j e c t i v e  
g u i d e l i n e s  t o  d e t e r m i n e  t h ~ t  i s s u e .  &/ I t  i s  g e n e r a l l y  
a c c e p t e d  t h a t  r e a s o n a b l e  t i m e  embraces t h e  f o l l o w i n g  e l e m e n t s :  

5 /  S e c t i o n  50.60 o f  T i t l e  22, Code o f  F e d e r a l  R e g u l a t i o n s  - 
(1967-1979),  2 2  CFR 50.60. 

6/ See ,  f o r  example,  - 
283  U.S. 209 (1931) ; ~ - r d '  
I n  r e  Ronev, 139 F. 2 

d .  

Board Emergency F l e e t  
P e l t o n  Water Wheel Co 

Chesapeake and Ohio Railway v. M a r t i n ,  
v. S t e u a r t  657  f. 26 1053 (1981) ; 

d  175 (1943) ; D i e t r i c h  v. U.S. Sh ipp ing  
Corp.,  3 1F. 2d 7 3 3  (1926) ; Smi th  v. 
. , 1 5 1  Ca. 393 ( 1 9 0 7 ) ;  Appeal  o f  Syby, 
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- - c 5:c'r. -=I~C< :I- = ~5 5 2 ' -  be f a i r l y  az5 = y s e ; - r l y  ~ l l o \ : e c  & i  - -  
- I or r e z c ~ r e d ,  ~ e - - : ; : c  ' S E - E T Z  -01- =he nature 05 t:-E a c t  o r  d u t y ,  

C r  A"^ L,:C s i ; b j e ~ t  marte:, ~ n 2  zne a t t e n d i n 9  c i r c u - s t a n c e s .  I t  

n z z  been helC t c  r,ezr. ac  soon a s  t h e  c i r c u m s t a n c e c  ef t h e  
p a r t i e s  w i l l  wermir ,  b o t  a pe r son  may n o t  d e t e r r i n e  a  t ime  
s u i t a b l e  t o   isse self. K5ether  an  a p p e a l  h a s  been f i l e d  w i t h i n  
a  recisonable t ime  6epends on whether  a  l e g a l l y  s u f f i c i e n t  
r e a s o n  h a s  been p r e s e n t e 6  f o r  any d e l a y .  A p r o t r a c t e d  and 
unexp la ined  d e l a y ,  p a r t i c u l a r l y  one  t h a t  i s  p r e j u d i c i a l  t o  t h e  
i n t e r e s t s  of  t h e  opposing p a r t y ,  i s  f a t a l .  

The r a t i o n a l e  f o r  a l l o w i n g  a  r e a s o n a b l e  t i m e  t o  b r i n g  a n  
a p p e a l  i s  t h a t  one shou ld  be p e r m i t t e d  s u f f i c i e n t  t i m e  t o  
p r e p a r e  a  c a s e  showing t h a t  t h e  Depar tment ' s  h o l d i n g  o f  l o s s  
of n a t i o n a l i t y  i s  c o n t r a r y  t o  law or f a c t .  A t  t h e  same t i m e ,  
t h e  r u l e  presumes t h a t  one w i l l  p r o s e c u t e  a n  a p p e a l  w i t h  t h e  
d i l i g e n c e  of  a n  o r d i n a r y  p r u d e n t  p e r s o n ,  Reasonable  t i m e  
u s u a l l y  b e g i n s  t o  sun from t h e  t i m e  a n  a p p e l l a n t  r e c e i v e d * n o t i c e  
o f  t h e  Department" h o l d i n g  of  loss of  n a t i o n a l i t y  -- n o t  sometime 
l a t e r  when f o r  whatever  r e a s o n  a person i s  moved t o  s e e k  
r e s t o r a t i o n  of h i s  sr her c i t i z e n s h i p .  

A p p e l l a n t  s u b m i t s  t h a t  h i s  d e l a y  i n  b r i n g i n g  t h e  a p p e a l  was 
n o t  u n r e a s o n a b l e  i n  t h e  c i r c u m s t a n c e s  o f  h i s  c a s e .  H e  a r g u e s  
t h a t  he d i d  n o t  r e c e i v e  a copy of  t h e  approved c e r t i f i c a t e  of  
l o s s  of h i s  n a t i o n a l i t y  when it was s e n t  t o  him by t h e  Embassy. 
The c e r t i f i c a t e  was m a i l e d  t o  h i s  f a t h e r  n o t  t o  him, h e  a s s e r t s ; >  
o n l y  i n  1981 d i d  h i s  f a t h e r  g i v e  it t o  him. 

S e c t i o n  358 o f  t h e  Immigra t ion  and N a t i o n a l i t y  A c t  p r e s c r i b e s  
t h a t  t h e  d i p l o m a t i c  or c o n s u l a r  o f f i c e  concerned s h a l l  forward  a 
copy of  a n  approved c e r t i f i c a t e  of l o s s  o f  n a t i o n a l i t y  t o  t h e  
p e r s o n  t o  whom i t  r e l a t e s .  The r e c o r d  shows t h a t  t h e  Embassy 
forwarded a  copy o f  t h e  approved c e r t i f i c a t e  t o  a p p e l l a n t  on  
F e b r u a r y  2 0 ,  1976,  a d d r e s s i n g  it, we may presume t o  t h e  a d d r e s s  
i n  Caracas  t h a t  a p p e l l a n t  had l e f t  w i t h  t h e  Embassy on  November 1?, 
1975,  t h e  day he  renounced h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  7 /  
I t  i s  t h u s  c l e a r  t h a t  t h e  Embassy p r o p e r l y  d i s c h a r g e d  i t s  l g g a l  
d u t y .  Moreover,  t h e  Embassy b e n e f i t s  from t h e  l e g a l  p r e s u r n p t i o ~  
t h a t  p u b l i c  o f f i c e r s  e x e c u t e  t h e i r  o f f i c i a l  d u t i e s  i n  ~ c c o r d a n c e  
w i t h  law and t h e i r  i n s t r u c t i o n s ,  e v i d e n c e  t o  the c o n t r a r y  b e i n s  
a b s e n t .  8/ I t  i s  a p p e l l a n t ' s  burden  t o  show t h a t  t h e  Embassy 
f a i l e d  to-ac t  c o r r e c t l y ,  n o t  t h e  Depar tment ' s .  A p p e l l a n t  h a s  
p r e s e n t e d  no e v i d e n c e  t o  s u p p o r t  h i s  claim, s a v e  a l a t t e r  day 
s t a t e m e n t  t o  tha t  e f f e c t .  

7/ Both t h e  Department  and a p p e l l a n t ' s  c o u n s e l  have  i n c o r r e c t l y  - 
assumed t h a t  the Embassy m a i l e d  t he  c e r t i f i c a t e  s f  loss of n a t i o n -  
a l i t y  t o  a p p e l l a n t  i n  F l o r i d a .  The FS-558 m a i n t a i n e d  by t h e  
Embassy s a y s  n o t h i n g  a b o u t  t h e  certificate h a v i n a  been s e n t  t o  a 
F l o r i d a  a d d r e s s ,  and it must be assmed that i t  was i n  f a c t  ma i l e2  
t o  a  Caracas  a d d r e s s .  It was n o t  u n t i l  December 1 9 7 6  t h a t  t h e  
Embassy w r o t e  any l e t t e r  t o  a p ~ ~ c l l a n t  i n  Floric?a.  

8/ B c l s s o n n a s  v. Acheson, 101 F", Supp. 1 3 8  (1951). - 



But  whether  a p p e l l a n t  r e c e i v e d  a  copy of  t h e  c e r t i f i c a t e  
o f  l o s s  o f  n a t i o n a l i t y  i n  1976 i s  n o t  d e t e r m i n a t i v e  h e r e .  

I t  c a n  s c a r c e l y  be  doubted  t h a t  a p p e l l a n t  knew he had 
performed a n  a c t  of r e n u n c i a t i o n  of  c i t i z e n s h i p  on 
November 1 8 ,  1975. 9/ H e  m a i n t a i n s  t h a t  ' a l l  t h e  p r o c e e d i n g s  
a t  t h e  Embassy t h a t  d a y  w e r e  conduc ted  i n  E n g l i s h ,  a l anguage  
he  d i d  n o t  t h e n  u n d e r s t a n d ,  and t h a t  n e i t h e r  t h e  Consul  nor  h i :  
f a t h e r  e x p l a i n e d  t o  him i n  S p a n i s h  t h e  s e r i o u s  consequences  of 
h i s  a c t .  Y e t ,  a s  w e  have  s e e n ,  b e f o r e  a p p e l l a n t  t o o k  t h e  o a t h  
o f  r e n u n c i a t i o n ,  he  s i g n e d  a  s t a t e m e n t ,  h a n d w r i t t e n  i n  S p a n i s h ,  
d e c l a r i n g  h i s  wish  t o  renounce  h i s  Uni ted  S t a t e s  n a t i o n d l i t y  fc  
f a m i l y ,  s o c i a l  and p r o f e s s i o n a l  r e a s o n s .  Whether h e  w r o t e  t h e  
s t a t e m e n t  h imse l f  o r ,  as  h e  s t a t e s ,  h i s  f a t h e r  d i d  s o ,  i s  
i m m a t e r i a l .  H e  s i g n e d  it. W e  f i n d  it improbable  t h a t  a n  
e d u c a t e d  man o f  26 y e a r s ,  and v i c e  p r e s i d e n t  of  a bank,  would 
n o t  u n d e r s t a n d  t h e  c o n n o t a t i o n  and i m p l i c a t i o n s  of t h e  words 
" renounce"  and " r e n u n c i a t i o n , "  

Moreover,  o n l y  s e v e n  months a f t e r  a p p e l l a n t  renounced h i s  
c i t i z e n s h i p ,  t h e  c o n s u l  who had p r o c e s s e d  t h e  c a s e  informed th4 
Department  o n  June  1 6 ,  1976,  t h a t  he  had c a r e f u l l y  e x p l a i n e d  
t h e  s e r i o u s  consequences  o f  t h e  a c t  t o  a p p e l l a n t  and t h e n  ha2 
a p p e l l z n t  r e a d ,  i n  S p a n i s h ,  t h e  s t a t e m e n t  of  u n d e r s t a n d i n g .  
The s t a t e m e n t  of  u n d e r s t a n d i n g  makes c r y s t a l  clear t h a t  formal  
r e n u n c i a t i o n  of Uni ted  S t a t e s  c i t i z e n s h i p  l e a v e s  t h e  r e n u n c i a n l  
i n  a l l  l e g a l  r e s p e c t s  i n  a n  a l i e n  s t a t u s  v i s - a - v i s  t h e  Uni ted  
S t a t e s ,  

9/ W e  t a k e  no  p o s i t i o n  a t  t h i s  p o i n t  whether  h i s  a c t  of - 
r e n u n c i a t i o n  was v o l u n t a r y  or i n v o l u n t a r y ,  and whe the r  it 
was pe r fo rmed  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  h i s  
Uni ted  S t a t e s  c i t i z e n s h i p .  Those i s s u e s  remain f o r  c o n s i d e r a -  
t i o n ,  i f ,  and o n l y  i f ,  t h e  Board f i n d s  it h a s  j u r i s d i c t i o n  t o  
e n t e r t a i n  t h e  a p p e a l .  



m q  . ~ n e  f a c t  t h a t  a p p e l l a n t  m o t e  t o  t h e  Embassy s i x  months 
l a t e r  OF May 13 ,  1976, t o  r e q u e s t  r e c o n s i d e r a t i o n  of  h i s  c a s e ,  
b e c a u s e  he had made a  m i s t a k e  and wished t o  r e g a i n  h i s  
c i t i z e n s h i p ,  s imply  c o n f i r m s  t h a t  a p p e l l a n t  had n o t  been 
unaware i n  1975 t h a t  he  had los t  h i s  c i t i z e n s h i p .  

A l t e r n a t i v e l y ,  a p p e l l a n t  a r g u e s ,  he c o u l d  n o t  have 
b r o u g h t  a n  a p p e a l  b e f o r e  1982 b e c a u s e  it was n o t  u n t i l  1 9 8 1  
t h a t  he  was a b l e  t o  p e r s u a d e  h i s  domineer ing  f a t h e r  t o  r e l e n t  
and a d m i t  t h a t  he had f o r c e d  h i s  s o n  t o  renounce  h i s  Uni ted  
S t a t e s  c i t i z e n s h i p .  We f i n d  t h i s  e x p l a n a t i o n  of t h e  d e l a y  
w i t h o u t  m e r i t .  

I t  i s  u n d e r s t a n d a b l e  t h a t  i f  a p p e l l a n t  b e l i e v e d  t h e  b e ~ t  
e v i d e n c e  he cou ld  submi t  t o  s u p p o r t  a  c l a i m  of d u r e s ~  was a n  
a f f i d a v i t  f rom h i s  f a t h e r ,  he would have wished t o  secure 
an2 submi t  such  ev idence .  Fur the rmore ,  g i v e n  a p p e l l a n t ' s  
c h a r a c t e r i z a t i o n  of  h i s  f a t h e r  a s  one  whose w i l l  no o n e  i n  h i s  
f a m i l y  d a r e d  brook,  it r n i ~ h t  have t a k e n  him a  long  t i m e  L a  
~ e r s u a d e  h i s  f a t h e r  t o  e x e c u t e  one .  N e v e r t h e l e s s ,  w e  a r e  u n a b l e  
t o  a g r e e  t h a t  a p p e l l a n t  6 i d  n o t  a r g u a b l y  have  a  &ma f a c i e  
c z s e  t o  b r i n q  t o  t h i s  Boare i n  1977. The ~ e ~ a r t r n e n t ~ f o u n c  
the e v i d e n c e - h e  p r e s e n t e d  c p n  a d m i n i s t r a t i v e  r e v i e w  
i n s c f f i c i e n t l y  p r o b a t i 1 7 ~ .  Whether t h e  Board a l s o  w o u l d  h a v e  
foanS it i n s u f f i c i e n t ,  is a q u e s t i o n  t h a t  c o u l d  o n l y  hsvf bccn 
ansv:ered i f  he  had f i l e 2  a n  a p p e a l  w i t h i n  a  r e a s o n a b l e  t i m e  
a f t e r  1 9 7 7 .  

He c o u l d  a t  l e a s t  have g i v e n  n o t i c e  o f  a p p e a l ,  explaine8 
t h e  problems he was hav ing  i n  s e c u r i n g  e v i d e n c e  of i n v a l u n t a r i -  
n e s s ,  and asked  f o r  a c o n t i n u a n c e .  I n  1977,  as now, t h c  Boar6 
had a u t h o r i t y ,  f o r  good c a u s e  shown, t o  g r z n t  a c o n t i n u a n c e .  
Why he  2 i d  n o t  o r  cou ld  n o t  t a k e  s u c h  a s i m p l e  p r e c a u t i a r i a r y  
s t e ;  has  n o t  been e x p l a i n e d .  

I n  a p p e l l a n t ' s  r e p l y  b r i e f ,  h i s  c o u n s e l  s t a t e s  t h a t :  
"Where t h e  most  b a s i c  o f  a l l  r i g h t s ,  t h e  r i g h t  of  c i t izc-~s~s?,ar ,  
i s  a t  i s s u e ,  t h e r e  c a n n o t  be a s t a t u t e  of l i m i t a t i o n . "  - 30/ 

10,' But  see s e c t i o n  3 6 0  o f  t h e  I m m i g r a t i o n  and N a t i o n a l i t y  Act, - 
8  U.S .C .  1503,  which l i m i t s  a c t i o n s  by p e r s o n s  s e e k i n g  
judgments  i n  F e d e r a l  C o u r t  d e c l a r i n g  them t o  be c i t i z e n s  of t h e  
U n i t e d  S t a t e s  t o  f i v e  y e a r s  a f t e r  t h e  f i n a l  a d m i n j s t r a t i v e  
d e n i a l  o f  a  r i g h t  or p r i v i l e g e  a s  a n a t i o n a l  o f  t h e  Uni te?  
S t a t e s .  



I n  e f f e c t ,  counsel  u rges  t h e  Board t o  i i n d  a remedy f o r  
what he  a l l e g e s  was a  wrongful d e p r i v a t i o n  o f  a p p e l l a n t ' s  c i t i -  
zenship .  

The Board i s  empowered t o  " t a k e  any a c t i o n  it c o n s i d e r s  
a p p r o p r i a t e  and necessary  t o  t h e  d i s p o s i t i o n  o f  c a s e s  appealed 
t o  it. " 22 CFR 7.2 ( a )  , The Board 's  a u t h o r i t y  under s e c t i o n  
7 . 2 ( a ) ,  however, may n o t  be cons t rued  s o  a s  t o  n u l l i f y  o t h e r  
p r e c o n d i t i o n s  e s t a b l i s h e d  by 22 C.F.R. P a r t  7  f o r  t h e  Board t o  
e x e r c i s e  j u r i s d i c t i o n  over  t h e  m e r i t s  of an a p p e a l ,  i n c l u d i n g  
t h e  requirement  t h a t  an appea l  be  t ime ly  f i l e d  under section 
7 . 5 ( b ) ,  o r  comparable p r o v i s i o n s  of  p redeces so r  r e g u l a t i o n s .  
Once t h e  Board determines  t h a t  it l a c k s  j u r i s d i c t i o n  over  an 
appea l  a s  t ime  b a r r e d ,  t h e  r e g u l a t i o n s  r e q u i r e  d i s m i s s a l  of t h e  
appea l .  

The e s s e n t i a l  purpose of a  l i m i t a t i o n  p r o v i s i o n  i s  t o  
compel t h e  e x e r c i s e  of  a r i g h t  o f  a c t i o n  w i t h i n  a  r ea sonab le  
t ime so  a s  t o  p r o t e c t  t h e  adve r se  p a r t y  a g a i n s t  b e l a t e d  
a p p e a l s  t h a t  cou ld  more e a s i l y  have been a d j u d i c a t e d  when t h e  
r e c o l l e c t i o n  of  even t s  upon which t h e  appea l  i s  based  i s  -+ 

f r e s h  i n  t h e  minds of a l l  p a r t i e s  d i r e c t l y  i nvo lved .  That  
i s  n o t  t h e  s i t u a t i o n  here .  The consu l  who took a p p e l l a n t ' s  
o a t h  o f  r e n u n c i a t i o n  s t a t e d  i n  an a f f i d a v i t  executed  i n  1984, 
t h a t  he  d id  n o t  r e c a l l  a p p e l l a n t ' s  ca se .  k t  t h i s  l a t e  d a t e  
t h e  Department would be  hard  p r e s s e d ,  f o r  example, t o  c o n t e s t  
a p p e l l a n t ' s  a l l e g a t i o n s  t h a t  t h e  proceedings  a t  t h e  Embassy on 
November 17 ,  1975,  w e r e  c a r r i e d  o u t  i n  a  manner p r e j u d i c i a l  
t o  h i s  i n t e r e s t s ,  or  t o  respond t o  a p p e l l a n t ' s  and h i s  
f a t h e r ' s  sworn s t a t e m e n t s  made s i x  y e a r s  a f t e r  t h e  e v e n t  t h a t  
t h e  a c t  was done under duress .  

The p e r i o d  of  " w i t h i n  a r ea sonab le  t ime" u s u a l l y  
commences w i t h  a p p e l l a n t ' s  r e c e i p t  of n o t i c e  o f  t h e  D e p a r t m e ~ t '  
h o l d i n g  of l o s s  of h i s  n a t i o n a l i t y .  Here, however, inasmuch 
as a p p e l l a n t  had p e t i t i o n e d  for  an a d m i n i s t r a t i v e  rev iew,  
we b e l i e v e  t h e  per iod  " r easonab le  t ime" should  be  deemed 
t o  have commenced t o  r u n  when h e  was n o t i f i e d  i n  1977 t h a t  
h i s  r e q u e s t  f o r  a  Department rev iew of  h i s  c a s e  had been 
denied.  

I t  i s  c l e a r  t h a t  a p p e l l a n t  a l lowed a  s u b s t a n t i a l  pe r iod  o f  
t ime  t o  e l a p s e  b e f o r e  t a k i n g  a n  appeal .  Whatever d e f i n i t i o n  ma: 
be g iven  t o  t h e  term " reasonab le  t ime" ,  we do  n o t  b e l i e v e  t h a t  
such language contemplated an  inadequa te ly  e x p l a i n e d  de l ay  of  
ove r  f i v e  yea r s .  



In t h e  c i rcumstances  of this case  where the re  has been 
no pe r suas ive  showing of a  requirement f o r  an extended per iod  
of t i m e  t o  prepare  h i s  case, o r  any in supe rab le  o b s t a c l e  i n  
b r i n g i n g  a  t ime ly  appeal, i t  i s  obvious t h a t  a p p e l l a n t ' s  
d e l a y  was unreasonable.  

Upon c o n s i d e r a t i o n  of the  foregoing ,  we cotrclucie t h a t  
t h e  appea l  was n s t  b rought  within e reasonable  t i m e  a f t e r  
a p p e l l a n t  rece ived  no tic^ i n  1977  %hat t h e  Depar tment  had  
found the evieence  a p p e l l a n t  had submit ted i n s u f f i c i e n t  tc 
justify r econs ide ra t ion  of h i s  ca se .  The appeal is  t h u s  
b a r r e d  by t h e  passage of time and n o t  p roper ly  befs~rc. t h e  
Board. I t  i s  hereby dismissed.  

Given our  d i s p o s i t i o n  of t h e  c a s e ,  w e  d o  n o t  reach t h e  
o t h e r  i s s u e s  presen ted .  

/ --*- - 
Alan' G. James, Chaim,an 

L * Me d-e-r-< 
Gerald A. Rosen, 
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