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I N THE MATTER OF : 

T h i s  i s  a n  a p p e a l  f rom a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
of  t h e  Department  o f  S t a t e  t h a t  a p p e l l a n t ,  - 
, e x p a t r i a t e d  h i m s e l f  on November 1 3 ,  1 9 7 8 ,  
under  t h e  p r o v i s i o n s  o f  s e c t i o n  349(a) ( 2 )  o f  t h e  I m m i g r a t i o n  
and N a t i o n a l i t y  A c t  b y  making a  f o r m a l  d e c l a r a t i o n  of 
a l l e g i a n c e  t o  Mexico. Y./ 

Two p r i n c i p a l  i s s u e s  are p r e s e n t e d  by t h e  a p p e a l :  
whe the r  a p p e l l a n t  v o l u n t a r i l y  d e c l a r e d  a l l e g i a n c e  t o  Mexico; 
a n d ,  i f  h e  d i d  so, whe the r  t h e  a c t  w a s  accompanied  by a n  
i n t e n t  t o  r e l i n q u i s h  h i s  Un i t ed  S t a t e s  c i t i z e n s h i p .  

W h o l d  t h a t  a p p e l l a n t  made a f r e e  and  u n f e t t e r e d  
d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico and t h a t  i n  so d o i n g  h e  
m a n i f e s t e d  an i n t e n t i o n  t o  s u r r e n d e r  h i s  U n i t e d  S t a t e s  c i t i z e n -  
s h i p .  A c c o r d i n g l y ,  w e  w i  1 1  a f f i r m  t h e  D e p a r t m e n t ' s  h o l d i n g  

~+ of  l o s s  of  a p p e l l a n t ' s  c i t i z e n s h i p .  

A p p e l l a n t  became a  Un i t ed  S t a t e s  c i t i z e n  by b i r t h  a t  
, Texas ,  o n .  H e  s u b s e q u e n t l y  
a c q u i r e d  t h e  n a t i o n a l i t y  o f  Mexico by n a t u r a l i z a t i o n  th rough  
m a r r i a g e  t o  a Mexican c i t i z e n  on F e b r u a r y  7 ,  1 9 7 8 .  2/  

1/ S e c t i o n  349(a).(2) o f  t h e  I m m i g r a t i o n  an6 N a t i o n a l i t y  A c t ,  
8  U.S.C. 1481 ,  p r o v i d e s :  

Sec. 349. (a) From and a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  
A c t  a  p e r s o n  who i s  a  n a t i o n a l  o f  t h e  U n i t e d  S t a t e s  whe the r  
by b i r t h  o r  n a t u r a l i z a t i o n ,  s h a l l  lose h i s  n a t i o n a l i t y  by -- 

( 2 )  t a k i n g  an o a t h  or  making an a f f i r m a t i o n  
o r  o t h e r  f o r m a l  d e c l a r a t i o n  of a l l e g i a n c e  t o  a 
f o r e i g n  s t a t e  or  a  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ;  . . . 

2/  A r t i c l e  3 C ( B )  (11) of  t h e  Mexican P o l i t i c a l  C o n s t i t u t i o n  
o f  1917 ,  a s  amended, p r o v i d e s  t h a t  a l i e n  men who m a r r y  Mexican 
n a t i o n a l s  and l i v e  o r  e s t a b l i s h  d o m i c i l e  w i t h i n  Mexico  a re  
Mexican n a t i o n a l s  by n a t u r a l i z a t i o n .  



A p p e l l a n t  g rew u p  i n  t h e  U n i t e s  S t a t e s  and r e c e i v e d  
h i s  e d u c a t i o n  i n  T e x a s ,  a t t e n d i n g  O b l a t e  C o l l e g e  of t h e  
S o u t h w e s t  a t  S a n  A n t o n i o  a s  a n  u n d e r g r a d u a t e  and  g r a d u a t e  
s t u d e n t .  I n  1963  h e  wen t  t o  Mexico. I n  t h a t  y e a r  h e  
o b t a i n e d  a  p a s s p o r t  f r om t h e  U n i t e d  S t a t e s  Embassy a t  
Mexico C i t y ,  and  renewed it i n  1968 ,  1 9 7 3  and  i n  1 9 7 8 .  H e  
i s  employed a s  a  r e s e a r c h  b i o l o g i s t  i n  a d e c e n t r a l i z e d  
a g e n c y  of the  Mexican Government.  

01 Augus t  1 0 ,  1 9 7 8 ,  a p p e l l a n t  a p p l i e d  f o r  a c e r t i f i c a t e  
o f  Mexican n a t i o n a l i t y .  A s  r e q u i r e d  by Mexican l a w ,  h e  
e x p r e s s l y  renounced  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p  and  a l l  
a l l e g i a n c e  t o  t h e  Government  of t h e  Un i t ed  S t a t e s ;  and  
d e c l a r e d  " a d h e r e n c e ,  o b e d i e n c e  and s u b m i s s i o n  t o  t h e  l aw  and  
a u t h o r i t i e s  of X~xico." On November 1 3 ,  1978 ,  a p p e l l a n t  
w a s  i s s u e d  a c e r t i f i c a t e  of Mexican n a t i o n a l i t y .  

The Depa r tmen t  o f  F o r e i g n  R e l a t i o n s  i n f o r m e d  t h e  U n i t e d  
S t a t e s  Embassy o n  F e b r u a r y  1 9 ,  1979 ,  t h a t  a c e r t i f i c a t e  of  
Mexican n a t i o n a l i t y  had  b e e n  i s s u e d  t o  a p p e l l a n t ,  and  
fo rwarded  h i s  U n i t e d  S t a t e s  p a s s p o r t  t h a t  h e  had  surrendercz 
t o  t h e  Mexican a u t h o r i t i e s .  A/ 

3 /  D i p l o m a t i c  Note  N o .  12766 ,  Department of F o r e i g n  R e l a t i o n s  - 
t o  t h e  U n i t e d  S t a t e s  Embassy,  F e b r u a r y  1 9 ,  1979. 



I n  March 1979  t h e  Embassy w r o t e  a p p e l l a n t  t o  inforn ::in 
t h a t  h e  m i g h t  h a v e  l o s t  h i s  Un i t ed  S t a t e s  n a t i o n a l i t y .  A t  
t h e  r e q u e s t  o f  t h e  Embassy, h e  f i l l e d  o u t  and  r e t u r n e d  a  
s h o r t  q u e s t i o n n a i r e  i n  which  h e  indicated t h a t  h e  had 
v o l u n t a r i l y  made a  d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico,  b u t  
i n  s o  d o i n g  had n o t  i n t e n d e d  t o  r e l i n q u i s h  h i s  U n i t e d  S t a t e s  
c i t i z e n s h i p .  Under "Remarks,"  a p p e l l a n t  wrote: 

I@ w i f e  and  1 w a n t  a l l  o u r  c h i l d r e n  ( t w o  
of  h e r s  p r i o r  to  o u r  m a r r i a g e ,  and  o n e  
bo rn  s i n c e )  to  bear t h e  s a m e  f a m i l y  
name. The " P r o c u r a d u r i a  d e l  Menor" of  
t h e  DIF 4 /  h e r e  i n  Xalapa  i n s t r u c t e d  u s  
t h a t  it i z  a l e g a l  r e q u i r e m e n t  f o r  m e  t o  
b e  a  Mexican c i t i z e n  i n  o r d e r  t o  a d o p t  
t h e  f i r s t  t w o  boys .  

A f t e r  r e c e i v i n g  t h e  c o m p l e t e d  q u e s t i o n n a i r e ,  t h e  Embassy 
a s k e d  him t o  c a l l  and  b r i n g  a s t a t e m e n t  f r o m  t h e  P r o c u r a d u r i a  
d e l  Menor a t t e s t i n g  t h a t  Mexican c i t i z e n s h i p  w a s  required i n  
o ree r  f o r  him t o  a d o p t  h i s  s t e p  c h i l d r e n .  

On May 4 ,  1979 ,  a p p e l l a n t  v i s i t e d  t h e  Embassy and  was 
a sked  t o  c o m p l e t e  a  l o n g  fo rm q u e s t i o n n a i r e  t o  f a c i l i t a t e  a  
d e t e r m i n a t i o n  o f  h i s  c i t i z e n s h i p  s t a t u s .  A p p e l l a n t  d i d  n o t  
c o n p l e t e  t h a t  f o r m .  

More t h a n  two y e a r s  l a t e r  a p p e l l a n t  t e l e p h o n e d  t h e  
Embassy o n  O c t o b e r  26, 1981,  t o  r e q u e s t  t h a t  h i s  c i t i z e n -  
s h i p  c a s e  be e x p e d i t e d  s o  t h a t  h e  m i g h t  v i s i t  h i s  mo the r  i n  
Texas  w i t h  t h e  c h i l d r e n  on e i t h e r  a  U S .  p a s s p o r t  or a v i s a  
H e  s a i d  t h a t  h e  had Seen  u n a b l e  t o  g e t  a  s t a t e m e n t  f rom t h e  
p e r s o n  a t  t h e  P r o c u r a d u r i a  d e l  Menor who had t o l d  h i m  h e  

O f f i c e  /or agencxT for  t h e  P r o t e c t i o n  o f  Minor s  and  t h e  
$(mily, s y s ~ e m  fo r  Comple t e  Fami ly  Development  (DIF) . E n g l i s h  
t r a n s l a t i o n ,  D i v i s i o n  o f  Language S e r v i c e s ,  D e p a r t m e n t  of 
S t a t e ,  LS 112555, S p a n i s h  ( 1 9 8 4 ) .  



would have  t o  procure a c e r t i f i c a t e  of Xezicar, c-3  t i  ?enship 
i n  o r d e r  t o  pro \ -e  his e l i g i b i l i t y  t o  a d o p t  hi: L , ~ ~ c . ' E  

c h i l d r e n .  H e  w a s  i n v i t e d  t o  v i s i t  t h e  Embassy and  fill o u t  
a  new form of q u e s t i o n n a i r e  so t h a t  h i s  case c o u l d  hc stibrnittee 
t o  t h e  Depar tment  f o r  d e c i s i o n .  A p p e l l a n t  went  to t l r ~  Embassy 
t w o  d a y s  l a t e r ,  and comple t ed  t h e  c i t i z e n s h i p  q u e s t i o n n a i r e  
on October 28, 1981 .  H e  t o l d  a  c o n s u l a r  o f f i c e r  t k j z i t ,  h e  h a 2  
n o t  c a l l e d  b e f o r e  b e c a u s e  t h e  man a t  t h e  Procuraduria d e l  
Menor r e f u s e d  t o  g i v e  h i m  a  sworn s t a t e m e n t  a t t e s t i n ?  t h a t  h e  
had t o l d  a p p e l l a n t  Mexican c i t i z e n s h i p  w a s  n e c e s s a r y  f c i ~  
a p p e l l a n t  t o  a d o p t  h i s  w i f e ' s  t w o  c h i l d r e n .  A p p e l l a n t  bddcd 
t h a t  a f t e r  h e  had p r o t e s t e d  t o  t h e  head  o f  t h e  a g e n c y ,  t h c  
man t o l d  him t o  r e t u r n  and h e  would g i v e  a p p e l l a n t  excecpt~ 
f rom t h e  c i v i l  code s t a t i n g  t h i s  r e q u i r e n i e n t .  The c o n s u l  
r e c o r d e d  t h a t  a p p e l l a n t  n e v e r  r e t u r n e d  t o  get c o p i e s  of t h e  
code. Appel la rLt ,  howe-i~er, s t a t e d  i n  t h e  q u e s t i o n n i a r e  t h a t  h e  
went  back  twice  t o  p i c k  tlp t h e  Code b u t  t h e  p e r s o n  w a s  o u t  of 
town.  A p p e l l a n t  a t i m i t t e d  t o  t h e  c o n s u l a r  o f f i c e r ,  h o w e v e r ,  
t h a t  he  h a 6  s u b s e ~ u e n r l l y  l e a r n e d  t h e r e  i s  no  p r s x v i s i o n  i n  
Mexican lab7 t h z t  o n l y  N e x i c a n  c i t i z e n s  may adopt l\;e>:i can  
c i t i z e n  c h l l 2 r e r ~ .  I n  t h e  c o u r s e  o f  h i s  c o n v e r s a t i o n  with t h e  
c o n s u l  it e m e r q e z  t h a t  a p p e l l a n t  d i d  n o t  i n  t h e  end a d o p t  t h e  
children. I n s t e a C ,  a f t e r  m a r r y i n g  t h e i r  m o t h e r ,  a p p l l a n t  rnac?k 
a n  a c t  of r e c o g r i i t i o n  a t  t h e  c i v i l  r e g i s t r y ,  acknowledg ing  
t h a t  h e r  two boys w e r e  h i s  blood c h i l d r e n .  

On October 2 9 ,  1981 ,  t h e  Embassy p r e p a r e d  a c e r t i f i c a t e  
o f  loss of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name, i n  c o m p l i a n c e  w i t h  
s e c t i o n  358 of t h e  I m m i g r a t i o n  anc? N a t i o n a l i t y  A c t .  L/ 

5/ S e c t i o n  3 5 C  of t h e  I m n i g r a t i o n  and  K a t i o n a l i t y  >.ct, E 
U . S . C .  1501 ,  r e a 3 s :  

Sec. 35'2.. Whenever a d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  
of t h e  Un i t ed  S t a t e s  h a s  r e a s o n  t o  be l ieve  t h a t  a  p e r s o n  
w h i l e  i n  a f o r e i g n  s t a t e  h a s  l o s t  h i s  U n i t e d  S t a t e s  
n a t i o n a l i t y  under  an57 p r o v i s i o n  of c h a p t e r  3 of t h i s  
t i t l e ,  o r  under  any p r o v i s i o n  of  c h a p t e r  I V  of t h e  
N a t i o n a l i t y  A c t  of 1940,  a s  amended, h e  s h a l l  c e r t i f y  
t h e  f a c t s  upon which  such  be l ief  i s  b a s e d  t o  t h e  
Depar tment  of S t a t e ,  i n  w r i t i n g ,  u n d e r  r e g u l a t i o n s  
p r e s c r i b e d  b~7 t h e  S e c r e t a r y  o f  S t a t e .  I f  t h e  r epo r t  of 
t h e  d i p l o m a t i c  or  c o n s u l a r  o f f i c e r  i s  approved  by t h e  
S e c r e t a r y  of S t a t e ,  a  c o p y  of t h e  c e r t i f i c a t e  s h a l l  be 
f o r w a r d e d  t o  t h e  A t t o r n e y  G e n e r a l ,  f o r  h i  s  i n f o r m a t i o n ,  
and t h e  d i p l o m a t i c  or  c o n s u l a r  o f f i c e  i n  wh ich  t h e  r epo r t  
w a s  made s h a l l  be d i r e c t e d  t o  f o r w a r d  a copy of t h e  
c e r t i f i c a t e  t o  t h e  p e r s o n  t o  whom it r e l a t e s .  



The Embassy c e r t i f i e d  t h a t  a p p e l l a n t  was a  n a t i o n a l  of b o t h  
t h e  Unite:! S t a t e s  and Mexico; t h a t  he had made a f o r m a l  
d e c l a r a t i o n  o f  a l l e g i a n c e  t o  Mexico; and t h e r e b y  e x p a t r i a t e d  
h i m s e l f  u n d e r  t h e  p r o v i s i o n s  of s e c t i o n  349(a) ( 2 )  of t h e  
Immigra t ion  and N a t i o n a l i t y  A c t .  

The Depar tmen t  approved  t h e  c e r t i f i c a t e  on December 1 6 ,  
1981,  a p p r o v a l  c o n s t i t u t i n g  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  
of  loss o f  n a t i o n a l i t y  f r o m  which a n  a p p e a l ,  p r o p e r l y  and 
t i m e l y  f i l e d ,  may be  b r o u g h t  t o  t h i s  Board .  

The a p p e a l  was e n t e r e d  on December 1, 1982.  Appellaht 
asserts t h a t  h e  per formed t h e  e x p a t r i a t i n g  a c t  i n v o l u n t a r i l y  
i n  t h e  m i s t a k e n  bel ief  t h a t  he would have  t o  p r o v e  h i s  Mexican 
n a t i o n a l i t y  i n  o r d e r  t o  a d o p t  h i s  w i f e ' s  t w o  c h i l d r e n :  h e  
a l s o  m a i n t a i n s  t h a t  h e  d i d  n o t  d e c l a r e  a l l e g i a n c e  t o  Mexico 
w i t h  t h e  i n t e n t i o n  o f  r e l i n q u i s h i n g  h i s  Un i t ed  S t a t e s  c i t i z e n -  
s h i p .  

Under t h e  S t a t u t e ,  a n a t i o n a l  of t h e  Un i t ed  S t a t e s  shall l o  
h i s  n a t i o n a l i t y  by making a  f o r m a l  d e c l a r a t i o n  of a l l e g i a n c e  
t o  a  f o r e i g n  s t a t e .  0/  I t  i s  f i r m l y  s e t t l e d ,  however ,  t h a t  
pe r fo rmance  o f  a s t a t c t o r y  e x p a t r i a t i n g  a c t  s h a l l  n o t  r e s u l t  
i n  e x p a t r i a t i o n  u n l e s s  t h e  a c t  w a s  done v o l u n t a r i l y  and i n  
accordance w i t h  a p p l i c a b l e  l e g a l  p r i n c i p l e s .  Z/ Under t h e  

5 /  N o t e  1, s u p r a  - 
7 /  Nishikawa v. D u l l e s ,  356 U.S. 129  ( 1 9 5 8 ) ,  citing perkins - 
v .  Elg, 307 U . S .  325. 



s t a t u t e  t h e  Government h a s  t h e  b u r d e n  of p r o v i n g  t h a t  r; 
valic? e x p a t r i a t i n g  a c t  w a s  p e r f o r m e d .  

A p p e l l a n t  c o n c e d e s  t h a t  h e  made a d e c l a r a t i o n  of 
a l l e g i a n c e  t o  Mexico when he  a p p l i e d  f o r  a  c e r t i f i c a t e  of  
Mexican  n a t i o n a l i t y .  H e  p o i n t s  o ~ t ,  however ,  t h a t  t h e  
"p ro tes ta"  ( a f f i r m a t i o n )  of a l l e g i a n c e  h e  s i g n e d  i s  n o t  
a  " juramente" ( o a t h ) ,  a n d ,  h e  says, ". . ./it7 i s  taken r a t h e r  
l i g h t l y  by t h e  g r e a t  m a j o r i t y  o f  ~ e x i c a n g . ~  H e  s u b r r i i t ~  t k ~ a t  
t h e  Depa r tmen t  may be c o g n i z a n t  of t h e  l e g a l  a s p e c t  b u t  
p e r h a p s  n o t  of t h e  "de f a c t o "  a s p e c t  of t h e  reduced  v a l u e  a;! 
r e spec t  given ko " p r o t e s t a "  o r  d e c l a r a t i o n s .  

8/  S e c t i o n  349(c)  of t h e  Tmriiiyration and  N a t i o n a l i t y  A c t ,  
S U.S.C. 1 4 8 1 ( c ) ,  p r o v i d e s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

Whenever t h e  loss of Un i t ed  S t a t e s  n a t i o n a l i t y  
i s  p u t  i n  i s s u e  i n  any a c t i o n  o r  p r o c e e d i n g  commenced 
on  o r  a f t e r  t h e  e n a c t m e n t  of t h i s  s u b s e c t i o n  u n d e r ,  or 
by v i r t u e  o f ,  t h e  p r o v i s i o n s  of t h i s  o r  any other A c t ,  
t h e  b u r d e n  s h a l l  be upon t h e  p e r s o n  o r  party c l a i m i n g  
t h a t  s u c h  l o s s  o c c u r r e d ,  t o  e r t a b l i s h  s u c h  c l a i m  by a 
p r e p o n d e r a n c e  of t h e  e v i d e n c e .  . . . 



A p p e l l a n t ' s  c h a l l e n g e  t o  t h e  l e g a l  f o r c e  o f  h i s  
d e c l a r a t i o n  of a l l e g i a n c e  to Flexico w  i  1 1  n o t .  o f  c o u r s e .  u 

s t a n d  up i n  l i g h t  of t h e  D i s t r i c t  C o u r t ' s  h o l d i n g  i n  
T e r r a z a s  v .  Vance, N o  75-2370, s l i p  op .  CN.D. 111. 1 9 7 7 ) .  
There  t h e  c o T 3 T o u n d  t h a t  t h e  d e c l a r a t i o n  of a l l e g i a n c e  
made by t h e  p l a i n t i f f  T e r r a z a s ,  which w a s  i d e n t i c d  t o  
t h e  one  t h i s  a p p e l l a n t  made, was a  meaningful  one  w i t h i n  
t h e  t e r m s  o f  t h e  s t a t u t e ,  s i n c e  it p laced  him i n  comple te  
s u b j e c t i o n  t o  Mexico. Tha t  p r e c e d e n t  i s  c o n t r o l l i n g  
h e r e .  Thus, we c o n c l u d e  t h a t  a p p e l l a n t  h e r e  made a  v a l i d  
d e c l a r a t i o n  o f  a l l e g i a n c e  t o  a  f o r e i g n  s t a t e  and b r o u g h t  
h i m s e l f  w i t h i n  t h e  purview of s e c t i o n  349(a)  12)  of t h e  A c t  

T h e r e  i s  a  l e g a l  presumpt ion  t h a t  a  c i t i z e n  who performs 
a  s t a t u t o r y  e x p a t r i a t i n g  ac t  has done so v o l u n t a r i l y ,  b u t  t h e  
presumpt ion  may b e  r e b u t t e d  upon a  showing by a  p reponderance  
o f  t h e  ev idence  t h a t  t h e  ac t  was n o t  done v o l u n t a r i l y .  9/ 

9/ S e c t i o n  349(c) of t h e  Immigration and N a t i o n a l i t y  A c t ,  
5 U.S.C. 148l(c) ,  p r o v i d e s  i n  r e l e v a n t  p a r t  as f o l l o w s :  

. . .Except as o t h e r w i s e  p r o v i d e d  i n  s u b s e c t i o n  
fb), any p e r s o n  who commits or pe r fo rms ,  or who h a s  
committed or performed,  any ac t  of e x p a t r i a t i o n  under  
t h e  p r o v i s i o n s  of  t h i s  or any o t h e r  A c t  s h a l l  b e  
presumed t o  have done s o  v o l u n t a r i l y ,  b u t  such 
p resumpt ion  may b e  r e b u t t e d  upon a  showing, by a  p r e -  
ponderance o f  t h e  e v i d e n c e ,  t h a t  t h e  act  or a c t s  
c o m i t t e z  or performed w e r e  n o t  done v o l u n t a r i l y .  



Kith respect to the ~ ~ S U F  of voluntariness, appellant 
conceded in the questionnaire he filled out in April 1979 
that he had acted voluntarily. And in a letter to the 
Board in November 1983, which constituted his reply brief, 
appellant a l so  stated that he voluntarily made a formal 
declaration of allegiance to Mexico. Nevertheless, through- 
out his other submissions runs the theme that he would not 
have sought a certificate of Mexican nationality except for 
his strong devotion to his wife and her t w o  children and 
because he was misled to believe that in order to adopt his 
wife's two sons he had to prove his Mexican nationality by 
obtaining a certificate ci Kexiean nationality. 

It is our view that although one might read a concession 
of voluntariness in ap~eilant's submissions, fairness 
requires that the issue of whether he acted voluntarily be 
briefly explored. 

A defense of family or marital devotion may be invoked 
in l o s s  of nationality cases, but the courts have insisted 
that the citizen show he was forced to pevforrri an expatriating 
act in order to safeguard the life, health or well-being of a 
close family member. IC,' That is not the situation in the 
case now before the ~ o E d .  Although we concede that appellant 
was prompted by a concern for the civil status of his wife's 
two children, he has not shown that his not applying for a 
certificate of Mexican nationalitywould have menaced the life 
or well-being of the children or his wife. The fact that 
appellant did not in the end adopt the children, but found 
other means to give them his own name, is ample evidence that 
a defense of marital or family devotion is inapplicable here. 

La/ See Mendelsohn v .  ILL-, 207 T.  26 37 (1953) ; and - 
Ryckman V. Acheson, 106 F. Supp.  739 (1952). 



# T h a t  a p p e l l a n t  may genuine ly  have b e l i e v e d  he  would 
have t o  o b t a i n  a c e r t i f i c a t e  of  Mexican n a t i o n a l i t y  i n  o r d e r  
t o  adop t  t h e  c h i l d r e n  w e  do n o t  ga in say .  The f a c t  r emains ,  
however, t h a t ,  as, h e  subsequen t ly  l e a r n e d ,  Mexican law 
p e r m i t s  non-Mexicans t o  a d o p t  Mexican c i t i z e n  c h i l d r e n .  
A p p e l l a n t ' s  mis taken  b e l i e f  may have a r i s e n  f r o m  bad a d v i c e  
g i v e n  him a t  t h e  P rocu radu r i a  de  Menor, b u t  such a d v i c e ,  i f  
g i v e n ,  w a s  c o n t r a r y  t o  f ac t ,  and a p p e l l a n t  cou ld  so have 
a s c e r t a i n e d  by making m o r e  thorough i n q u i r i e s .  Fur thermore ,  
under  t h e s e  c i r cums tances ,  a  mis taken  b e l i e f  a b o u t  t h e  provi- 
s i o n s  of f o r e i g n  law may n o t  excuse  performance of  a n  a c t  
p r o s c r i b e d  by U.S. s t a t u t e .  

It i s  our  c o n c l u s i o n  t h a t  a p p e l l a n t  v o l u n t a r i l y  made a 
f o rma l  d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico. 

Even though w e  have concluded t h a t  a p p e l l a n t  v o l u n t a r i l y  , 

made a  meaningful  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico, w e  
must  s t i l l  de te rmine  whether  he  d i d  s o  w i t h  t h e  i n t e n t i o n  of 
r e l i n q u i s h i n g  h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  F o r ,  a s  t h e  
Supreme Cour t  he ld  i n  Vance v .  Te r r aza s ,  4 4 4  U.S. 2 5 2  (19801, 
loss of n a t i o n a l i t y  w i m o t  ensue u n l e s s  t h e  t r ier  of f a c t  
i n  t h e  end conc ludes  on a l l  t h e  ev idence  t h a t  t h e  c i t i z e n  w lot 
o n l y  v o l u n t a r i l y  committed a n  e x p a t r i a t i n g  a c t  prescribe2 by 
t h e  s t a t u t e ,  b u t  a l s o  i n t ended  t o  r e l i n q u i s h  c i t i z e n s h i p .  
The Government must ,  t h e  Supreme Cour t  s t a t e d ,  e s t a b l i s h  such 
i n t e n t  by a preponderance  of  t h e  ev idence .  Under t h e  C o u r t ' s  
h o l d i n g ,  i n t e n t  may be  a s c e r t a i n e d  from a p e r s o n ' s  words 
o r  be found a s  a f a i r  i n f e r e n c e  f r o m  proven conduc t .  

I n t e n t  i s  t o  be  determined as of t h e  t ime  t h e  a l l e g e d l v  
e x p a t r i a t i n g  a c t  w a s  done. T e r r a z a s  v. H a i g ,  6 5 3  F. 2dU285' 
(1981) .  

Making a fo rmal  d e c l a r a t i o n  of  a l l e g i a n c e  t o  a f o r e i g n  
s t a t e ,  l i k e  performance o f  t h e  o t h e r  enumerated acts of  t h e  
s t a t u t e ,  may be h i g h l y  p e r s u a s i v e  ev idence  of  a n  i n t e n t  t o  
r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p ,  b u t  it i s  n o t  con- 
c l u s i v e  evidence.  Yance v. T e r r a z a s ,  c i t i n g  Nishikawa v.  
D u l l e s ,  356 U.S. 12-58] 



I n  A p r i l  1979 ,  s i x  months a f t e r  a p p e l l a n t  r e c e i v e d  2 
c e r t i f i c a t e  o f  Mexican n a t i o n a l i t y ,  h e  s t a t e d  in t h e  q u e s t i o n -  
n a i r e  s e n t  him by t h e  Embassy t h a t  h e  d i d  n o t  i n t e n d  to 
r e l i n q u i s h  h i s  Un i t ed  S t a t e s  c i t i z e n s h i p  when h e  d e c l a r e d  
a l l e g i a n c e  t o  Mexico.  I n  h i s  reply t o  t h e  D e p a r t m e n t ' s  
b r i e f  , a p p e l l a n t  c o n t e n d e d ,  i n  e f f e c t ,  t h a t  h i s  motive i n  
s e e k i n g  t h e  c e r t i f i c a t e  of Mexican nationality - s i m p l y  to 
be a b l e  l e g a l l y  t o  a d o p t  h i s  w i f e ' s  c h i l d r e n  - indicake"  
l a c k  o f  i n t e n t  t o  r e l i n q u i s h  Un i t ed  S t a t e s  c i t i z e n s h i p .  
And w e  n o t e  t h a t  a p p e l l a n t  o b t a i n e d  a  new U n i t e d  states 
p a s s p o r t  on Augus t  9,  1978 ,  o n e  day  before h e  e x e c u t e d  gn 
application for a c e r t i f i c a t e  of  Mexican n a t i o n a l i t y .  
N e i t h e r  appellant n o r  t h e  Department  b r i e f e d  o r  commented on 
t h i s  latter a c t  which i s  con temporaneous  w i t h  a p p e l l a n t ' s  
d o i n g  z: s t a t u t o r y  a c t  of e x p a t r i a t i o n .  

On t h e  o t h e r  hand ,  a p p e l l a n t  made a  d e c l a r a t i o n  of 
a l l e g i a n c e  t o  Mexico on Augus t  1 0 ,  1978,  i n  which h e  promised 
" a d h e r e n c e ,  o b e d i e n c e  a n d  s u b m i s s i o n  t o  t h e  l a w s  and  
a u t h o r i t i e s  of  t h e  Mexican R e p u b l i c .  " H e  a l s o  expressly 
renounced  h i s  Un i t ed  S t a t e s  c i t i z e n s h i p ,  and  " a l l  s u b m i s s i o n ,  
o b e d i e n c e  and  a l l e g i a n c e  t o  any f o r e i g n  Government ,"  e s p e c i a l l y  
t h e  Uni ted  S t a t e s  of  America. 

The c a s e  l aw  l e a v e s  n o  d o u b t  t h a t  making a  d e c l a r a t i o n  
of a l l e g i a n c e  t o  a  f o r e i g n  s t a t e  i n  c o n j u n c t i o n  w i t h  re- 
n u n c i a t i o n  o f  one's U n i t e d  S t a t e s  citizensihp m a n i f e s t s  a n  
i n t e n t  t o  g i v e  u p  U n i t e d  States c i t i z e n s h i p .  A s  t h e  c o u r t  
s a i d  i n  T e r r a z a s  v.  H a i g ,  s u p r a , :  - 

P l a i n t i f f ' s  knowing and u n d e r s t a n d i n g  
t a k i n g  of a n  o a t h  of a l l e g i a n c e  t o  
hqexico and a n  e x p l i c i t  r e n u n c i a t i o n  
of  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p  i s  a  
s u f f i c i e n t  f i n d i n g  t h a t  P l a i n t i f f  
i n t e n d e d  t o  r e l i n q u i s h  h i s  c i t i z e n -  
s h i p .  

The T e r r a z a s  c o u r t  found t h a t  p l a i n t i f f ,  a n  e d u c a t e d  
man, 22  y e a r s  o l d ,  knowingly  d e c l a r e d  h i s  a l l e g i a n c e  t o  Elexico. 
And it found  i n  h i s  c o n d u c t  a f t e r  h e  r e c e i v e d  a  c e r t i f i c a t e  
o f  Mexican n a t i o n a l i t y  a b u n d a n t  c o n f i r m a t o r y  e v i d e n c e  o f  h i s  
i n t e n t  t o  r e l i n q u i s h  h i s  Unite2 S t a t e s  c i t i z e n s h i p  when h e  
made t h e  d e c l a r a t i o n  o f  a l l e g i a n c e ,  



Here, a p p e l l a n t  w a s  over  4 0  y e a r s  of age a t  t h e  t i m e  
he a p p l i e d  f o r  a  c e r t i f i c a t e  o f  Mexican n a t i o n a l i t y ,  and ,  by 
h i s  own s t a t e m e n t s ,  was of more t h a n  ave rage  e d u c a t i o n a l  
a t t a inmen t .  Fur thermore ,  a s  he s t a t e d  i n  t h e  q u e s t i o n n a i r e  
he executed i n  October 1981, he knew he migh t  l o s e  h i s  United 
S t a t e s  n a t i o n a l i t y  by making a  d e c l a r a t i o n  of a l l e g i a n c e  t o  
Mexico, " b u t  I took t h e  r i s k  i n  f a v o r  o f  my t w o  o l d e s t  boys . "  

Although a p p e l l a n t  d i d  app ly  f o r  and o b t a i n  a  new Uni ted  
S t a t e s  p a s s p o r t  t h e  day b e f o r e  he a p p l i e d  f o r  a  c e r t i f i c a t e  
of Mexican n a t i o n a l i t y ,  h e  w a s  r e q u i r e d  t o  s u r r e n d e r  it t o  
t h e  Mexican a u t h o r i t i e s  i n  accordance w i t h  Mexican r e g u l a t i o n s  
W e  a r e  t h u s  unab l e  t o  accord  h i s  a p p a r e n t  w i s h  t o  m a i n t a i n  
h i s  U . S .  documentat ion s i g n i f i c a n t  p r o b a t i v e  v a l u e  a s  a  s i g n  
of l a c k  of i n t e n t i o n  t o  r e l i n q u i s h  Uni ted  S t a t e s  c i t i z e n s h i p .  

Nor i s  h i s  averrment  of l a c k  of i n t e n t  made i n  t h e  
q u e s t i o n n a i r e  he completed i n  A p r i l  1979, s t a n d i n g  a l o n e ,  
s u f f i c i e n t  ev idence  of l a c k  of  i n t e n t .  

That a p p e l l a n t  may have done an  e x p a t r i a t i n g  a c t  o u t  of 
t h e  s e l f l e s s  mo t ive s ,  i s  n o t  i n  i s s u e .  H e  may have l acked  
"subjec t ive"  i n t e n t  t o  r e l i n q u i s h  h i s  Uni ted  S t a t e s  c i t i z e n -  
s h i p ,  b u t  t h e  0 ~ 1 4 .  i n t e n t  we a r e  a b l e  t o  measure o b j e c t i v e l y  
is  t h e  i n t e n t  he mani fes ted  when he s u b s c r i b e d  t o  a  
d e c l a r a t i o n  of r e n u n c i a t i o n  of h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  

Years a f t e r  he a p p l i e d  f o r  and o b t a i n e d  a  c e r t i f i c a t e  
of Mexican n a t i o n a l i t y  and a f t e r  t h e  Department had d e t e r -  
mined t h a t  he had e x p a t r i a t e d  h i m s e l f ,  a p p e l l a n t  o b t a i n e d  a  
United S t a t e s  p a s s p o r t  i n  1983 f o r  t h e  c h i l d  born  i n  1978 of 
h i s  mar r i age  t o  h i s  Mexican c i t i z e n  w i f e .  W e  a r e ,  however, 
unab le  t o  s e e  i n  t h a t  a c t  any p e r s u a s i v e  ev idence  of  l a c k  of 
h i s  i n t e n t  i n  1 9 7 8  t o  r e l i n q u i s h  h i s  Uni ted  S t a t e s  c i t i z e n -  
s h i p .  H i  s a c t i ~ n  i n  b e l a t e d l y  documenting h i s  n a t u r a l  c h i l d  
s t a n d s  a s  t h e  o 2 l y  a c t  a f t e r  he d i d  t h e  e x p a t r i a t i n g  a c t  t h a t  
i s  remotely  s u g g e s t i v e  of a wish t o  r e t a i n  Uni ted  S t a t e s  c i t i -  
zensh ip .  

Surveying t h e  e n t i r e  r e c o r d ,  w e  r e c e i v e  t h e  p i c t u r e  of 
a c i t i z e n  who a rguab ly  f o r  generous  mo t ive s  v o l u n t a r i l y  
performed a  s t a t u t o r y  e x p a t r i a t i n g  a c t ,  b u t  d i d  s o  w i t h  f u l l  
awareness of t h e  p o s s i b l e  consequences  f o r  h i s  Uni ted  S t a t e s  
c i t i z e n s h i p .  Nothing i n  h i s  subsequen t  conduc t  c a l l s  i n t o  doub t  
the engagement he made t o  Mexico t o  renounce h i s  Uni ted  
S t a t e s  n a t i o n a l i t y  and p l a c e  h imse l f  i n  t o t a l  submiss ion  t o  
t h e  l a w s  and a u t h o r i t i e s  of Mexico i n  exchange f o r  i s s u a n c e  
o f  a  c e r t i f i c a t e  of Mexican n a t i o n a l i t y .  



On a l l  t h e  evidence  w e  conclude t h a t  a p p e l l a n t  made a 
knowing and unders tand ing  d e c l a r a t i o n  of a l l e g i a n c e  t o  
Mexico and m a n i f e s t e d  a n  i n t e n t i o n  i n  so do ing  t o  s u r r e n d e r  
h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  

Upon c o n s i d e r a t i o n  of t h e  f o r e g o i n g ,  it i s  o u r  judgment 
t h a t  a p p e l l a n t  v o l u n t a r i l y  performed a va l id  act of 
e x p a t r i a t i o n  and t h a t  it w a s  accompanied by an i n t e n t  t o  
t e r m i n a t e  h i s  a l l e g i a n c e  t o  t h e  Onited S t a t e s .  ~ c c o r d i n ' g l ~ ,  
w e  a f f i r m  the  Depar tment ' s  holding of loss of h i s  n a t i o n a l i t y .  

Alan G .  James, Chairman 

Gerald A.  Rosen, Member 

*YUTI- 
George Taf t ,  Member 


	v8johnson_Page_01.tif
	v8johnson_Page_02.tif
	v8johnson_Page_03.tif
	v8johnson_Page_04.tif
	v8johnson_Page_05.tif
	v8johnson_Page_06.tif
	v8johnson_Page_07.tif
	v8johnson_Page_08.tif
	v8johnson_Page_09.tif
	v8johnson_Page_10.tif
	v8johnson_Page_11.tif
	v8johnson_Page_12.tif

