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DEPXRTmNT OF STATE 

BOARD OF APPELLATE REVIEW 

I N  THE MATTER OF:  - 
This case i s  be fo re  the  Board of  Appel la te  Review 'on an 

appea l  brought by a  member 
of t h e  I n s t i t u t e  of t h e  S i s t e r s  of C h a r i t v  of Montreal .  from 
an a d m i n i s t r a t i v e  de terminat ion  of t h e  ~ e p a r t m e n t  of  s t a t e  
t h a t  she e x p a t r i a t e d  h e r s e l f  on August 1 4 ,  1 9 4 6 ,  under the  
p rov i s ions  of s e c t i o n  4 0 1  ( a )  of Chapter I V  of t h e  N a t i o n a l i t y  
Act of 1940 by obta in ing  n a t u r a l i z a t i o n  as a  B r i t i s h  cidizen 
i n  Canada upon her  own a p p l i c a t i o n .  4, 

The Department approved t h e  c e r t i f i c a t e  of loss  of na t ion-  
a l i t y  t h a t  was i s s u e d  i n  t h i s  case  on A p r i l  15,  1949. The 
appeal  was entered  on March 11, 1983, approximately t h i r t y - f o u l  
y e a r s  l a t e r .  The bas ic  i s s u e  t o  be determined i s  whether t h i s  
Board has j u r i s d i c t i o n  t o  cons ide r  an appeal  f i l e d  a f t e r  such 
a  long delay.  We conclude t h a t  t h e  appeal  i s  bar red  by the  
passage of time. Lacking j u r i s d i c t i o n  t o  e n t e r t a i n  the  appeal., 
we w i l l  d i smiss  it. 

y Sec t ion  401(a) of Chapter IV of t h e  N a t i o n a l i t y  Act of 
1940, 8  U . S . C .  801, provided: 

Sec.  401. A person who i s  a  n a t i o n a l  of the  United 
S t a t e s ,  whether by b i r t h  o r  n a t u r a l i z a t i o n ,  s h a l l  l o s e  
h i s  n a t i o n a l i t y  by: 

(a) Obtaining n a t u r a l i z a t i o n  i n  a  f o r e i g n  
s t a t e ,  e i t h e r  upon h i s  own a p p l i c a t i o n  o r  
through t h e  n a t u r a l i z a t i o n  of  a  p a r e n t  having 
l e g a l  custody of  such person:. . . . 



Appe l l an t  became a  United S t a t e s  c i t i z e n  by b i r t h  a t  
, Michigan,  on -. She l i v e d  i n  t h e  
United S t a t e s  u n t i l  1934 when she  i o i n e d  t h e  I n s t i t u t e  of 
t h e  Sisters  of  C h a r i t y  of  ~ o n t r e a l -  ("Grey Nuns" ) ,  and moved 
t o  Canada. She took  h e r  f i n a l  vows i n  1940. Appe l l an t  ha s  
s t a t e d  t h a t  she  j o i n e d  t h e  Grey Nuns because  of h e r  r e l i g i o u s  
c o n v i c t i o n s  and h e r  wish  t o  do mi s s iona ry  t e a c h i n g .  She was 
a s s igned  t o  t e a c h i n g  d u t i e s  i n  t h e  Canadian northwest, and 
t a u g h t  t h e r e  f o r  f o u r  y e a r s  on t h e  s t r e n g t h  of a h igh  school 
diploma. 

I n  1 9 4 4 ,  a p p e l l a n t  w a s  informed by t h e  Department of 
Educat ion of t h e  Prov ince  of A l b e r t a  t h a t  s h e  might  not: 
c o n t i n u e  t e a c h i n g  w i t h o u t  a  p r o p e r  c e r t i f i c a t e .  To q u a l i f y  
f o r  a  c e r t i f i c a t e  she w a s  r e q u i r e d  t o  t a k e  a d d i t i o n a l  courses 
i n  educa t i on  and submi t  proof of  B r i t i s h  c i t i z e n s h i p ,  X t :  
appea r s  t h a t  a p p e l l a n t  d i s c u s s e d  t h e s e  r equ i r emen t s  w i t h  her  
r e l i g i o u s  s u p e r i o r s  who i n s t r u c t e d  h e r  t o  comply w i t h  t h e m ,  
A f t e r  s u c c e s s f u l l y  complet ing t h e  c o u r s e s  i n  education a t  t h e  
A lbe r t a  Normal School ,  Edmonton, a p p e l l a n t  a p p l i e d  far  
n a t u r a l i z a t i o n .  on August 1 4 ,  1946, a f t e r  s w e a r i n g  an  o a t h  of 
a l l e g i a n c e ,  she became a  B r i t i s h  s u b j e c t .  2/  She of%+-ainer i  ar 
i n t e r i m  t e a c h i n g  c e r t i f i c a t e  i n  November 19T6. 

ZJ The o a t h  t h a t  a p p e l l a n t  w a s  r e q u i r e d  by law to w r i t e  o u t  i n  
longhand and swear t o ,  r e a d  as  f o l l o w s :  

"I ,  S i s t e r  Bland ine  I s a b e l l e  Levesque,  ... swear by 
Almighty God t h a t  I w i l l  be f a i t h f u l  and bear t r u e  a l l e -  
g i a n c e  t o  H i s  Majes ty  King George V I ,  h i s  Heir& a n d  
Succes so r s  acco rd ing  t o  l a w .  S o  h e l p  m e  God . "  



On a  d a t e  no t  ind ica ted  i n  t h e  r ecord ,  t h e  Canada 
Gazet te ,  o f f i c i a l  p u b l i c a t i o n  of t he  Federa l  Government of 
Canada, reported t h a t  appe l l an t  had been n a t u r a l i z e d .  

Thereaf te r  t h e  United S t a t e s  Consul a t  Edmonton wrote  ' t o  
a p p e l l a n t  on March 11, 1948, and asked h e r  t o  complete a  
c i t i z e n s h i p  ques t ionnai re .  3/ On March 29, 1948, t h e  Consul 
acknowledged r e c e i p t  of the  q u e s t i o n n a i r e  she  had completed,  
and requested t h a t  she s i g n  an a f f i d a v i t  t h a t  had been prepared 
f o r  h e r  s ignature .  The a f f i d a v i t  dec la red  i n  p a r t  t h a t  
appe l l an t  obtained B r i t i s h  c i t i z e n s h i p ,  "having n e i t h e r  'the 
i n t e n t i o n  nor d e s i r e  t o  preserve  my a l l e g i a n c e  t o  t h e  United 
S t a t e s , "  and t h a t  " I  have v o l u n t a r i l y  e x p a t r i a t e d  myself a s  an 
American c i t i z e n  i n  conformity w i t h  law by my n a t u r a l i z a t i o n  
i n  Canada a s  a B r i t i s h  subject." Appel lant  s igned t h e  a f f i d a v i  
and re turned  it  t o  t h e  Consul. 

On A p r i l  12,  1948, the  Consul prepared a  c e r t i f i c a t e  of 
loss of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name, a s  requi red  by s e c t i o r  
501 of Chapter I V  of the  N a t i o n a l i t y  Act of 1 9 4 0 .  4/ The 
Consul c e r t i f i e d  t h a t  a p p e l l a n t  had acquired t h e  n a t i o n a l i t y  
of t h e  United S t a t e s  by b i r t h  t h e r e i n ;  t h a t  she had obta ined  
n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e ,  Canada; and concluded t h a t  
she thereby e x p a t r i a t e d  h e r s e l f  under t h e  p rov i s ions  of s e c t i o r  
4 0 1 ( a )  of Chapter I V  of t h e  N a t i o n a l i t y  Act of 1 9 4 0 .  

3 /  Nei ther  the  o r i g i n a l  q u e s t i o n n a i r e  nor a  copy of  i t  i s  i n  i - 
record.  Apparently a p p e l l a n t  d i d  n o t  r e t a i n  a  copy. 

4 /  Sec t ion  501 of Chapter I V o f  t h e  N a t i o n a l i t y  Act of 1 9 4 0 ,  
8 U.S.C. 901, provided a s  fol lows:  

S e c .  501. Whenever a  d ip lomat ic  o r  consu la r  o f f i c e r  of tl 
United S t a t e s  has  reason t o  be l i eve  t h a t  a  person whi le  i n  a 
f o r e i g n  s t a t e  has i o s t  h i s  American n a t i o n a l i t y  under any p rov j  
of c h a p t e r  I V  of t h i s  Act,  he s h a l l  c e r t i f y  t h e  f a c t s  upon w h i c  
such b e l i e f  i s  based t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  ur 
r e g u l a t i o n s  t o  be p resc r ibed  by t h e  S e c r e t a r y  of S t a t e .  I f  t h c  
r e p o r t  of the  d ip lomat ic  o r  consular  o f f i c e r  i s  approved by t h c  
S e c r e t a r y  of S t a t e ,  a  copy of t h e  c e r t i f i c a t e  s h a l l  be forwardr 
to t h e  Department of J u s t i c e ,  f o r  i t s  informat ion ,  and t h e  
d ip lomat ic  o r  consular  o f f i c e  i n  which the  r e p o r t  was made shal 
be d i r e c t e d  t o  forward a  copy of  t h e  c e r t i f i c a t e  t o  t h e  person 
whom i t  r e l a t e s .  



The  Department  approrreZ t h e  c e r t i f i c a t e  or. A p r i l  1 5 ,  1 9 4 9  
The Consul  s e n t  a  copy t h e r e o f  t o  a p p e l l a n t  by l e t t e r  d a t e d  
A p r i l  2 1 ,  1 9 4 9 .  

I t  d o e s  n o t  a p p e a r  t h a t  a p p e l l a n t  r a i s e d  any q u e s t i o n  
a b o u t  h e r  l o s s  of  n a t i o n a l i t y  u n t i l  sometime i n  1 9 6 6  when s h e  
a p p l i e d  f o r  and o b t a i n e d  a  Canadian  p a s s p o r t .  One of t h e  
q u e s t i o n s  on t h e  p a s s p o r t  a p p l i c a t i o n  was  whe the r  s h e  had any 
o t h e r  n a t i o n a l i t y .  T h i s ,  s h e  s t a tes ,  l e d  h e r  t o  c o n s i d e r  
whe the r  t h e r e  m i g h t  be some way t o  r e g a i n  h e r  American c i t i -  
z e n s h i p .  T h e r e  i s ,  however,  n o  record of h e r  h a v i n g  t a k e n  any 
s t e p s  a t  t h a t  t i m e  t o  r e q u e s t  t h a t  h e r  c a s e  be re -examined .  

Between 1 9 7 7  and 1 9 8 0  a p p e l l a n t  a l l e g e d l y  i n q u i r e d  a t  t h e  
U n i t e d  S t a t e s  C o n s u l a t e  G e n e r a l  a t  M o n t r e a l  how s h e  migh t  re- 
open her c a s e .  S h e  a l l e g e d l y  r e c e i v e d  a  "non-encourag ing  
r e s p o n s e , "  a n d  t o o k  n o  f u r t h e r  a c t i o n  a t  t h a t  t i m e .  

I n  Oc tobe r  1 9 8 2  t h e  C o n s u l a t e  G e n e r a l  a t  M o n t r e a l  in formed 
t h e  Depar tmen t  t h a t  a p p e l l a n t  w a s  s e e k i n g  r e c o n s i d e r a t i o n  of  
h e r  case, and r e q u e s t e d  i n s t r u c t i o n s .  I n  r e s p o n s e ,  t h e  
Depar tmen t  p o i n t e d  o u t  t h a t  i n  A p r i l  1 9 4 9  a p p e l l a n t  had sworn , 
t h a t  s h e  n e i t h e r  i n t e n d e d  n o r  d e s i r e d  t o  p r e s e r v e  h e r  
a l l e g i a n c e  t o  t h e  U n i t e d  S t a t e s  as a r e s u l t  o f  h e r  n a t u r a l i z a -  
t i o n  i n  Canada, and t h a t  s h e  had o b t a i n e d  n a t u r a l i z a t i o n  
v o l u n t a r i l y .  The  Depar tment  f u r t h e r  i n s t r u c t e d  t h e  C o n s u l a t e  
G e n e r a l  t o  in form a p p e l l a n t  t h a t  if she w i s h e d  t o  t a k e  an 
a p p e a l  f rom t h e  D e p a r t m e n t ' s  h o l d i n g  of  l o s s  o f  n a t i o n a l i t y ,  
s h e  "may a d d r e s s  h e r  a p p e a l  t o  the B o a r d  o f  A p p e l l a t e  Review." - 5 1  

5,' I n  t h e  B o a r d ' s  o p i n i o n ,  t h e  D e p a r t m e n t ' s  i n s t r u c t i o n  t o  t h e  
C o n s u l a t e  Genera l  w i t h  r e s p e c t  t o  a p p e l l a n t ' s  f i l i n g  an a p p e a i  
was m i s l e a d i n g ,  i f  n o t  improper ,  and w a s  g i v e n  w i t h o u t ,  
a p p a r e n t l y ,  an a p p r e c i a t i o n  o f  t he  consequences  t h a t  m i g h t  ensue. 
The Board f i n d s  it i n e x p l i c a b l e  tha t  t he  Department  s h o u l d  g i v e  
i n s t r u c t i o n s  t o  t h e  e f fec t  t h a t  a p p e l l a n t  here migh t  f i l e  an 
a p p e a l  a p p r o x i m a t e l y  t h i r t y - f o u r  ( 3 4 )  y e a r s  a f t e r  t h e  D e p a r t m e n t ' s  
h o l d i n g  o f  loss  of  n a t i o n a l i t y ,  knowing f u l l  w e l l  t h a t  t h e  
B o a r d ' s  j u r i s d i c t i o n  does n o t  i n c l u d e  a p p e a l s  n o t  f i l e d  w i t h i n  
a  p r e s c r i b e d  t i m e  Noreover, it  may be a rgued  t h a t  by i n v i t i n g  
a p p e l l a n t  i n  1 9 8 2  t o  t a k e  an a p p e a l ,  t h e  Department  i n  e f fec t  
waiver? i t s  r i g h t  t o  s e e k  d i s n ~ l s s a l  o f  t h e  a p p e a l  on t h e  ground 
t h a t  it was n o t  t i m e l y  f i l e d  w i t h  t h i s  B o a r d .  I n  any e v e n t ,  it 
f a l l s  w i t h i n  t h e  e x c l u s i v e  compe tence  of t h e  Board o f  A p p e l l a t e  
Review t o  determine w h e t h e r  it may e x e r c i s e  j u r i s d i c t i o n  i n  a 
p a r t i c u l a r  c a s e .  



Appellant f i l e d  the  appeal  on h r c h  11, 1983, and sub- 
sequent ly  r e t a ined  counsel.  Appellant contends t h a t  t h e  
Department must prove t h a t  she v o l u n t a r i l y  obta ined  n a t u r a l i z a -  
t i o n  i n  Canada. g/ She f u r t h e r  contends t h a t  i n  acqu i r ing  

Appellant mainta ins  t h a t  the  s t a t u t o r y  presumption of 
vo lun ta r iness  i n  s e c t i o n  349(c )  of the  Immigration and 
N a t i o n a l i t y  Act, 8 U.S.C. 1481(c)  should n o t  apply i n  a p p e l l a n t '  
case  s ince  i t  was enacted i n  1961 a f t e r  the  de te rmina t ion  of 
a p p e l l a n t ' s  l o s s  of n a t i o n a l i t y ;  t o  apply s e c t i o n  349(c)  would 
be t o  g ive  i t  r e t r o a c t i v e  e f f e c t .  This ,  she a s s e r t s ,  would be 
c o n t r a r y  t o  t h e  language of both t h e  s t a t u t e  and t h e  House 
Cornnittee Report c i t e d  i n  t h e  Department's b r i e f ,  and would be 
u n c o n s t i t u t i o n a l .  The r u l e  t o  be app l i ed ,  a p p e l l a n t  a rgues ,  is 
t h a t  of Nishikawa v. D u l l e s ,  356 U . S .  129 (1958) under which ::I! 
Government must prove the v o l u n t a r i n e s s  of an e x p a t r i a t i n g  a c t  
by c l e a r ,  convincing and unequivocal  evidence.  This r u l e ,  
a p p e l l a n t  s t a t e s ,  has been app l i ed  r e t r o a c t i v e l y  t o  expatriativi 
a c t s  performed p r i o r  t o  t h e  Nishikawa dec i s ion  i n  proceedings 
commenced p r i o r  t o  t h e  enactment ot s e c t i o n  349(c)  i n  1961. 



f o r e i g n  c i t i z e n s h i p  s h e  d i d  n o t  i n t e n d  t o  s u r r e n d e r  h e r  VniteS 
S t e t e s  c i t i z e n s h i p .  A l though  s h e  c o n c e d e s  t h a t  h e r  d e l a y  i n  
a p p e a l i n g  w a s  l e n g t h y ,  s h e  s u b m i t s  t h a t  s u c h  d e l a y  s h o u l d  n o t  
b a r  t h e  Board from e x e r c i s i n g  its j u r i s d i c t i o n  t o  c o n s i d e r  and  
d e t e r m i n e  t h e  a p p e a l .  

The i n s t a n t  c a s e  p r e s e n t s  a j u r i s d i c t i o n a l  i s s u e  t h a t  
m u s t  be  de t e rmined  b e f o r e  WE may p r o c e e d .  The Board h a s  been  
a s k e d  t o  c o n s i a e r  and d e t e r m i n e  a n  a p p e a l  t h a t  w a s  b r o u g h t  
a p p r o x i m a t e l y  t h i r t y - f o u r  y e a r s  after t h e  Depar tmen t  h e l d  t h a t  
a p p e l l a n t  e x p a t r i a t e 6  tierself.  The q u e s t i o n  i s  w h e t h e r  t h e  
Board h a s  a u t h o r i t y  t o  e n t e r t a i n  s u c h  an a p p e a l .  

I n  A p r i l  1949, when t h e  Depar tmen t  approved  t h e  c e r t i f i c a t e  
of  loss of n a t i o n a l i t y  t h a t  w a s  issuet? i n  t h i s  case ,  t h e r e  w a s  
a  Board of R e v i e w  (on loss o f  n a t i o n a l i t y ) .  A l t h o u g h  n o t  
s t r i c t l y  an a p p e l l a t e  body a t  t h a t  t i m e ,  by September  1 3 ,  1949,  
it c l e a r l y  had become o n e .  P r o c e d u r e s  w e r e  p u b l i s h e d  on t h a t  
d a t e  i n  a n  i n t r a - d e p a r t m e n t a l  communicat ion s t a t i n g  t h a t  p e r s o n s  
who d i d  n o t  a c c e p t  a  h o l d i n g  of t h e  Depar tment  of l o s s  of  t h e i r  
n a t i o n a l i t y  "may be  in fo rmed  t h a t  a p p e a l  may be made t o  t h e  
Board of  Review of  t h e  P a s s p o r t  D i v i s i o n . "  7 /  T h e r e  w a s  n o  

7 

s p e c i f i e d  t i m e  l i m i t a t i o n  on a p p e a l .  w 

I/ F o r e i g n  S e r v i c e  S e r i a l  N o .  1019 ,  September  13,  1 9 4 9 .  

E /  I n  t h e  absence of a  s p e c i f i e d  t i m e  l i m i t  on a p p e a l ,  t h e  - 
common l aw r u l e  of " r e a s o n a b l e  t i m e "  g o v e r n s .  



B y  1954 t h e  p r o c e d u r e s  f o r  b r i n g i n g  an a p p e a l  t o  t h e  
Board of  Review on L o s s  of N a t i o n a l i t y  w i t h i n  t h e  P a s s p o r t  
O f f i c e  had been made more p r e c i s e .  I n t e r n a l  g u i d e l i n e s  f o r  
c o n s u l a r  o f f i c e r s  t o  in fo rm a  p e r s o n  of t h e  r i g h t  o f  a p p e a l  
w e r e  i n c o r p o r a t e d  i n t o  t h e  F o r e i g n  S e r v i c e  Manual as C h a p t e r  
2, s e c t i o n  2 3 8 . 1  "Adv ice  on Making A p p e a l s . "  

I n  1966 Depar tmen ta l  r e g u l a t i o n s  w e r e  p r o m u l g a t e d  p re -  
s c r i b i n g  t h a t  an a p p e a l  t o  t h e  Board of R e v i e w  on L o s s  o f  
N a t i o n a l i t y  be  made " w i t h i n  a  r e a s o n a b l e  t i m e . "  10,' When 
t h e  Board of  A p p e l l a t e  Review w a s  e s t a b l i s h e d  i n  n 6 7 ,  , 
r e g u l a t i o n s  p romulga ted  a t  t h a t  t i m e  a d o p t e d  t h e  " r e a s o n a b l e  
time" l i m i t a t i o n .  11,' 

9/ I t  was n o t ,  however ,  u n t i l  1979 t h a t  t h e  Code of  
F e d e r a l  R e g u l a t i o n s  (22  CFR 50.52)  p r e s c r i b e d  t h a t  an e x p a t -  
r i a t e  mus t  be  informed o f  t h e  r i g h t  o f  a p p e a l  when a n  approved 
c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  i s  f o r w a r d e d  t o  him o r  h e r .  

10,' S e c t i o n  50 .60 ,  T i t l e  22, Code o f  F e d e r a l  R e g u l a t i o n s  (1366; 
77 CFR 50.60, 31 Fed.  Reg. 13539 ( 1 9 6 6 ) .  

11,' S e c t i o n  50.60 of T i t l e  22 ,  Code o f  F e d e r a l  R e g u l a t i o n s  
TI967-19791 ,  22 CFR 50.60,  p r o v i d e d :  

A p e r s o n  who c o n t e n d s  t h a t  t h e  D e p a r t m e n t ' s  
a d m i n i s t r a t i v e  h o l d i n g  of loss of n a t i o n a l i t y  o r  
e x p a t r i a t i o n  i n  h i s  case i s  c o n t r a r y  t o  l a w  or f a c t  
s h a l l  be e n t i t l e d ,  upon w r i t t e n  r e q u e s t  made w i t h i n  
a  r e a s o n a b l e  t i m e  after  receipt of  n o t i c e  o f  s u c h  
h o l d i n g ,  t o  a p p e a l  t o  t h e  Board o f  A p p e l l a t e  Review 



The r e g u l a t i o n s  of t h e  Board of A p p e l l a t e  R e v i e w  were 
f u r t h e r  r e v i s e 6  i n  November 1979,  and now r e q u i r e  t h a t  a n  
a p p e a l  be  filed w i t h i n  one  y e a r  o f  a p p r o v a l  of t h e  c e r t i f i  - 
cate  of l o s s  o f  n a t i o n a l i t y .  =/ 

S i n c e  i t  is g e n e r a l l y  a c c e p t e d  t h a t  a change  i n  r e g u l a -  
t i o n s  s h o r t e n i n g  t h e  t ime l i m i t  on a p p e a l  s h o u l d  n o t  a p p l y  
r e t r o s p e c t i v e l y ,  t h e  s t a n d a r d  of " r e a s o n a b l e  t i m e "  w i l l  
g o v e r n  h e r e .  

Timely f i l i n g  is mandatary  and j u r i s d i c t i o n a l .  13/ 
Thus ,  i f  w e  find t h a t  t h e  a p p e a l  w a s  n o t  e n t e r e d  w i t h Z 7 . a  
r e a s o n a b l e  t i m e  a f t e r  a p p e l l a n t  had n o t i c e  of t h e  D e p a r t m e n t ' s  
h o l d i n g  of  loss c i f  her n a t i o n a l i t y ,  t h e  a p p e a l  would be  t i m e  
b a r r e d  and t h e  Board would l a c k  j u r i s d i c t i o n  t o  e n t e r t a i n  i t .  

1 2 1  S e c t i o n  7 . 5  (b), T i t l e  22, Code o f  F e d e r a l  R e g u l a t i o n s :  
2 2  CFR 7 . 5 ( b ) .  

U/ U n i t e d  S t a t e s  v .  Robinson, 361  U.S. 220 ( 1 9 7 0 ) .  

The A t t o r n e y  G e n e r a l  i n  an o p i n i o n  r e n d e r e d  i n  t h e  citizenship 
c a s e  of Claude  Cartier i n  1973 s t a t e d :  

The S e c r e t a r y  of S t a t e  d i d  n o t  c o n f e r  upon t h e  Board /Gf 
A p p e l l a t e  ~ e v i e h ~ 7  t h e  power t o .  ..review a c t i o n s  t a k e n  long-ago. 
22 C.F.R. 50.60, t h e  j u r i s d i c t i o n a l  b a s i s  of  t h e  Board ,  
r e q u i r e s  s p e c i f i c a l l y  t h a t  t h e  a p p e a l  t o  t h e  Board be made 
w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  t h e  r e c e i p t  of a n o t i c e  from 
t h e  S t a t e  Depar tment  of an a d m i n i s t r a t i v e  h o l d i n g  of l o s s  of 
n a t i o n a l i t y  or e x p a t r i a t i o n .  

O f f i c e  o f  the A t t o r n e y  G e n e r a l ,  Wash ing ton ,  D.C .  F i l e :  Co- 
340-P, F e b r u a r y  7 ,  1973.  



The r u l e  on r e a s o n a b l e  t i m e  has been  e x t e n s i v e l y  c i t e d  
and d i s c u s s e d .  It i s  an i n d e t e r m i n a t e  p e r i o d  t o  be d e f i n e d  
i n  e a c h  case i n  a c c o r d a n c e  w i t h  g e n e r a l l y  r e c o g n i z e d  p r i n c i p l e  
These  i n c l u d e  t h e  f o l l o w i n g  e l e m e n t s :  U/ 

Reasonable  t i m e  depends  on t h e  f a c t s  and c i r c u m s t a n c e s  
of e a c h  p a r t i c u l a r  case. I t  i s  s u c h  l e n g t h  of t i m e  as may be  
f a i r l y  and p r o p e r l y  a l l o w e d  o r  r e q u i r e d ,  h a v i n g  r e g a r d  f o r  t h e  
n a t u r e  o f  t h e  act  o r  d u t y ,  o r  t h e  s u b j e c t  mat ter ,  a n d  t h e  
a t t e n d i n g  c i r c u m s t a n c e s .  I t  h a s  been  h e l d  to mean as soon as 
t h e  c i r c u m s t a n c e s  o f  t h e  p a r t i e s  w i l l  p e r m i t ,  b u t  a  p e r s o n  may 
n o t  d e t e r m i n e  a  t i m e  s u i t a b l e  t o  him or h e r s e l f .  Whether  a n  
a p p e a l  h a s  been f i l e d  w i t h i n  a  r e a s o n a b l e  t i m e  d e p e n d s  on 
whe the r  a  l e g a l l y  s u f f i c i e n t  r e a s o n  h a s  been  p r e s e n t e d  f o r  a n y  
d e l a y .  A p r o t r a c t e d  u n e x p l a i n e d  d e l a y ,  p a r t i c u l a r l y  o n e  t h a t  
i s  p r e j u d i c i a l  t o  t h e  i n t e r e s t s  o f  t h e  o p p o s i n g  p a r t y ,  i s  
f a t a l .  

The r a t i o n a l e  f o r  a l l o w i n g  a  r e a s o n a b l e  t i m e  t o  b r i n g  a n  
a p p e a l  i s  t h a t  o n e  s h o u l d  be  p e r m i t t e d  s u f f i c i e n t  t i m e  t o  pre- 
p a r e  a  case showing t h a t  t h e  D e p a r t m e n t ' s  h o l d i n g  of  loss of 
n a t i o n a l i t y  i s  c o n t r a r y  t o  l a w  or  f a c t .  A t  t h e  s a m e  t i m e ,  th; 
r u l e  presumes  t h a t  o n e  w i l l  p r o s e c u t e  a n  a p p e a l  w i t h  t h e  
d i l i g e n c e  of an o r d i n a r y  p r u d e n t  p e r s o n .  R e a s o n a b l e  t i m e  

L4/ S e e ,  i n t e r  a l i a ,  Ackerman v. U n i t e d  S t a t e s ,  3 8 0  U.S. 1 9 3  
( 1 9 5 0 ) ;  Chesapeake  a n d  Oh io  Rai lway v. M a r t i n ,  283 ,  U.S. 209 
(1931) ;  A s h f o d  v. S t e u a r t ,  657 T .  2d 1053  n981); I n  r e  
139 F. 2d 175  ( 1 9 4 3 ) ;  D i e t r i c h  v.  U.S. S h i p p i n g  Board E m e r a e n c  
F l e e t  C o r p . ,  9  F. 2d 733 1 1 9 2 6 ) ;  Smi th  v. Peltor.  Water  Wkee l  < 
1 5 1  C a .  393 ( 1 9 0 7 ) ;  Appea l  o f  Syby,  460 A 2 0  749 ( 1 9 6 1 ) .  



begins t o  run from the  time an a p p e l l a n t  r e c e i v e d  n o t i c e  oi 
t h e  Department's holding of l o s s  of n a t i o n a l i t y  -- n o t  sometime 
l a t e r  when f o r  whatever reason a person i s  moved t o  seek 
r e s t o r a t i o n  of h i s  o r  her  c i t i z e n s h i p .  

The e s s e n t i a l  purpose of  a l i m i t a t i o n  on appeal  - whether 
i t  be f i x e d  o r  indeterminate  - i s  to compel the  e x e r c i s e  of a 
r i g h t  of a c t i o n  w i t h i n  a  span of time t h a t  w i l l  p r o t e c t  the  
adverse pa r ty  aga ins t  be la ted  appea l s  t h a t  could more e a s i l y  
have been resolvedwhen the  r e c o l l e c t i o n  of even t s  upon which t h e  
appeal  i s  based i s  f r e s h  i n  the  minds of t h e  p a r t i e s  involved. 

There i s  no d i spu te  t h a t  a p p e l l a n t  knew of her  l o s S  of 
n a t i o n a l i t y  i n  1949. She d id  no t  c o n t e s t  t h a t  loss  u n t i l  more 
than t h i r t y  y e a r s  had passed. The sheer  l e n g t h  of  t h e  time 
between her r e c e i p t  of n o t i c e  of t h e  hold ing  of l o s s  and e n t e r -  
ing t h e  appeal w o ~ i d ,  in  our view, be s u f f i c i e n t  grounds t o  bar 
t h e  appeal .  

I t  may be noted t h a t  s i n c e  1 9 4 9  an a d m i n i s t r a t i v e  a p p e l l a t e  
process  has been a v a i l a b l e  t o  e x p a t r i a t e d  c i t i z e n s .  Appellant 
could have e a s i l y  a sce r t a ined  t h e  procedure f o r  t ak ing  an appeal 
by making i n q u i r i e s  of a  United S t a t e s  d ip lomat ic  o r  consular  
o f f i c e  i n  Canada. Unfortunately,  t h e r e  i s  no i n d i c a t i o n  t h a t  
she even contemplated a s s e r t i n g  a  c l a im t o  United S t a t e s  
c i t i z e n s h i p  u n t i l  1966 when, a s  she has s t a t e d ,  he r  f i l l i n g  o u t  
an a p p l i c a t i o n  Car a Canadian passpor t  made he r  r e f l e c t  on 
whether t h e r e  might be some way she  could r e g a i n  he r  c i t i z e n s h i p .  
But by then nea r ly  twenty yea r s  had passed a f t e r  she had been 
found t o  expa t r i a t ed  h e r s e l f .  Even a t  t h a t  l a t e  d a t e  she d id  
no t  a c t .  

Ten more years  passed wi thout  appel lan t  ' s at tempting t o  
a s s e r t  a  c l a i ~  t o  her  l o s t  n a t i o n a l i t y .  Between 1977  and 1 9 8 0 ,  
according t o  her submissions, she i n q u i r e d  a t  t h e  Consulate 
General  a t  Montreal about the  p o s s i b i l i t i e s  of a recor r s idera t i  01: 
of her  case ,  but a l l e g e d l y  rece ived  d iscouraging  responses ,  a n <  
t h e r e f o r e  d i d  no t  press  her  case.  A p p e l l a n t ' s  conduct does not  
demonstrate a  c o n s i s t e n t  concern t o  c o n t e s t  t h e  Department's 
holding of l o s s  of n a t i o n a l i t y .  

F u r t h e r ,  we f i n d  unpersuasive a p p e l l a n t ' s  argument t h a t  
no t  u n t i l  t he  Supreme Court ' s  d e c i s i o n  i n  A f r o y i r r ,  v ,  Rusk, 
387 U.S. 253 ( 1 9 5 7 )  had been rendered was she a f f o r d e d b a s i s  
f o r  an appeal  on the  ground t h a t  her  e x p a t r i a t i n g  a c t  was no t  
accompanied by a n  i n t e n t  t o  r e l i n q u i s h  her United S t a t e s  
c i t i z e n s h i p .  This,  i n  our v i e w ,  has no bearing on t h e  quest ior :  



of whether he r  appeal ,  f i l e d  i n  1983, t h i r t y - f o u r  y e a r s  a f t e r  k 
n a t u r a l i z a t i o n  i n  Canada, was f i l e d  w i t h i n  a reasonable time. 
The i s s u e  i s  one of the  Boars's j u r i s d i c t i o n ,  which prec ludes  
appea ' l s  no t  made wi th in  the  p resc r ibed  t ime; i n  t h i s  c a s e ,  
w i t h i n  a reasonable time. 

I t  may'be observed i n  t h i s  connect ion t h a t  a p p e l l a n t  
could have taken an appeal  a t  any time a f t e r  t h e  Department's 
1949 holding of loss  of n a t i o n a l i t y  i f  she be l i eved  such h o l d i r  
was c o n t r a r y  t o  law o r  f a c t ,  provided,  of course ,  t h a t  t h e  
appeal  was taken wi th in  a reasonable time. If she  be l i eved ,  
f o r  example, t h a t  her  a c t  of n a t u r a l i z a t i o n  was not  v o l u n t a r i l ~  
performed o r  t h a t  the  c e r t i f i c a t e  of l o s s  of na t iona l i ty '  i s s u e ?  
by the  Consulate a t  Edmonton i n  1948 was based on e r r o r  o r  
r e c i t e d  mistaken f a c t s ,  she doub t l e s s  could have had grounds f c  
appe a 1  . 

Appe l l an t ' s  long de lay  i n  f i l i n g  an appeal  has a l s o  
pre judiced  the  Department's a b i l i t y  t o  meet i t s  burden of 
proof and t o  respond t o  a p p e l l a n t ' s  a l l e g a t i o n s .  a/ 

To p r e v a i l ,  t he  Department must, of course ,  be able  t o  -+ 

prove by a preponderance of t h e  evidence t h a t  a p p e l l a n t   intend^ 
t o  r e l i n q u i s h  her  United S t a t e s  c i t i z e n s h i p w h e n  she obta ined  
n a t u r a l i z a t i o n  i n  Canada. 16/ Appellant would a l s o  have the  
Department c a r r y  a n  a d d i t i o n a l  burden of proving by c l e a r ,  
convincing and equivocal  evidence t h a t  she d id  t h e  e : , : pa t r i a t in r ,  
a c t  v o l u n t a r i l y .  S/ I f  a p p e l l a n t ' s  t h e o r y  t h a t  the  Depart- 

15,' Sec t ion  3 4 9  ( c )  of  t h e  Immigration and N a t i o n a l i t y  Act, 
8-U.S.C. 1481, p laces  t h e  o v e r a l l  burden of proof on t h e  
Government. I t  provides t h a t :  

Sec, 3 4 9 ( c ) .  Whenever the  loss  of United S t a t e s  na t ion-  
a l i t y  i s  put  i n  i s sue  i n  any a c t i o n  o r  proceeding commenced 
on o r  a f t e r  t h e  enactment of t h i s  s u b s e c t i o n u n d e r ,  o r  by 
v i r t u e  o f ,  t h e  provis ions  of  t h i s  o r  any o t h e r  Act,  t he  burden 
s h a l l  be upon t h e  person o r  p a r t y  claiming t h a t  such l o s s  
occurred ,  t o  e s t a b l i s h  such c la im by a preponderance of the  
evidence.  Except a s  o therwise  provided i n  subsec t ion  { b ) ,  any 
person who  commits o r  performs, o r  who has committed o r  
performed any a c t  of e x p a t r i a t i o n  under the  p rov i s ions  of t h i s  
o r  any o t h e r  Act shall be presumed t o  have done s o  v o l u n t a r i l y ,  
but  such presumption may be rebu t t ed  upon a showing, by a 
preponderance of the  evidence,  t h a t  t h e  a c t  o r  a c t s  committed 
o r  performed were not  done v o l u n t a r i l y .  

%/ Vance v .  Terrazas ,  4 4 4  U . S .  2 5 2  (1980) 

17/ See no te  6, supra.  - 



ment  m u s t  p r o v e  t h a t  a p p e l l a n t  a c t e d  v o l u n t a r i l y  w i t h o u t  
b e n e f i t  o f  a  p re sumpt ion  w e r e  v a l i d  ( and  w e  a r e  n o t  r e q u i r e d  
t o  t a k e  a  p o s i t i o n  on t h e  p o i n t ) ,  t h e  D e p a r t m e n t ' s  t a s k  i n  
now g o i n g  f o r w a r d ,  t h i r t y -  s e v e n  y e a r s  a f t e r  a p p e l l a n t  
o b t a i n e d  B r i t i s h  n a t i o n a l i t y ,  would be v i r t u a l l y  i m p o s s i b l e .  

A p p e l l a n t  may w e l l  r e m e m b e r  t h e  e v e n t s  of t h i r t y  or 
m o r e  y e a r s  a g o ,  and h a s  s u b m i t t e d  some documents  r e l e v a n t  t o ,  
b u t  n o t  n e c e s s a r i l y  c o n c l u s i v e  o n ,  t h e  i s s u e s  o f  v o l u n t a r i n e s s  
and  i n t e n t .  The Depa r tmen t  h a s  no  s u c h  memory. The Consul  
who h a n d l e d  a p p e l l a n t ' s  case i n  1 9 4 8  l e f t  no  e x p l a n a t o r y  n o t e s  
or commentary.  Even if he were a v a i l a b l e  now t o  g i v e  e v i d e n c e  
(wh ich  i s  i m p r o b a b l e ) ,  it i s  h a r d l y  c o n c e i v a b l e  t h a t  he' would 
h a v e  a n y  r e c o l l e c t i o n  of a p p e l l a n t ' s  c a s e .  F u r t h e r m o r e ,  a  
c r u c i a l  piece of e v i d e n c e  i s  m i s s i n g  f r o m  t h e  r e c o r d  - t h e  
q u e s t i o n n a i r e  t h a t  a p p e l l a n t  p u r p o r t e d l y  comple t ed  a t  t h e  
r e q u e s t  o f  t h e  c o n s u l  i n  1948 .  The a b s e n c e  of t h i s  document  
i s  i l l u s t r a t i v e  of t h e  k i n d s  o f  e v i d e n t i a r y  p rob lems  t h a t  
b e d e v i l  l o n g  d e l a y e d  a p p e a l s .  

F u r t h e r m o r e ,  t h e  t r ie r  of  f a c t  c a n n o t  do j u s t i c e  a t  s u c h  
a remove f r o m  t he  d a t e  of  t h e  e x p a t r i a t i n g  act.  Given t h e  .+ 

s t a t e  of t h e  r e c o r d  i n  t h i s  c a s e ,  a n y  d e c i s i o n  on t h e  m e r i t s  
would rest s o  h e a v i l y  o n  c o n j e c t u r e  t h a t  it c o u l d  n o t  re- 
p r e s e n t  a  f a i r  and r e a s o n e d  weighing of t h e  c l a i m s  of t h e  
p a r t i e s .  

A p p e l l a n t ' s  r i g h t  t o  a  d u e  p r o c e s s  d e t e r m i n a t i o n  of  her  
n a t i o n a l i t y  does n o t  e x i s t  i n  i s o l a t i o n  f rom t h e  r e q u i r e m e n t  
t h a t  a r e q u e s t  €or a  r e v i e w  of a  h o l d i n g  of loss of t h a t  
n a t i o n a l i t y  be t i m e l y  f i l e d .  18/ R e a s o n a b l e  d i l i g e n c e  mus t  
be shown t o  ca l l  i n t o  a c t i o n  t h e  powers  of  t h i s  Board .  
F u r t h e r m o r e ,  t h e r e  mus t  be an  end  t o  l i t i g a t i o n  someday. 

181 F o r  example ,  s e c t i o n  360 o f  t h e  Immigra t ion  and  Nation- 
X i t y  A c t ,  8  U.S.C. 1503 ,  l i m i t s  a c t i o n s  by p e r s o n  s e e k i n g  
j u d g m e n t s  i n  F e d e r a l  C o u r t  d e c l a r i n g  them t o  be Un i t ed  
S t a t e s  c i t i z e n s  t o  f i v e  y e a r s  a f t e r  t h e  f i n a l  a d m i n i s t r a t i v e  
d e n i a l  of a r i g h t  o r  prisileae a s  a  n a t i o n a l  of t h e  Un i t ed  
S t a t e s .  



We are of the view that the defense of laches asserted 
by the Department is well taken in this particular case. Not 
only has appellant shown no good cause why she did not enter 
an appeal many years earlier, but the Department's right to 
make a fair presentation of its case has been compromised by 
appellant's failure to bring a timely appeal. 

We conclude that appellant's delay of 
in bringing an appeal from the Department's 
of her nationalitv was clearlv unreasonable 

thirty-four years 
holding of loss 

. The appeal is 
barred, and is he;eby dismissed. 

\/I- .--- 
Alan G. James, ,$%airman 

/ 

Edward G. Misey, Me 
1' 

warren E. Kewitt, Member 
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