
June 4 ,  1984 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

I N  THE MATTER OF: 

This i s  an appeal  t o  the  Board of Appel la te  Review f r o n  
an admin i s t r a t ive  determinat ion of t h e  Department of S t a t e  
t h a t  a p p e l l a n t ,  , e x p a t r i a t e d  h e r s e l f  on 
May 18,  1 9 6 7 ,  under the  p r o v l s l o n s  of s e c t i o n  3 4 9 ( a )  (1) of 
t h e  Immigration and N a t i o n a l i t y  Act by ob ta in ing  n a t u r a l i z a -  
t i o n  i n  Canada upon her  own a p p l i c a t i o n .  A/ 

Or, December 15 ,  1969, t h e  Department he ld  t h a t  a p p e l l a n t  
had expa t r i a t ed  h e r s e l f .  On May 5 ,  1983, t h e  appeal  was 
en te red .  The f i r s t  i s s u e  t h e  Board is r e q u i r e d  t o  decide i s  
whether t h e  appeal was f i l e d  w i t h i n  t h e  l i m i t a t i o n  p resc r ibed  
by the  appl icable  r e g u l a t i o n s ,  namely, w i t h i n  a  reasonable  
time a f t e r  a p p e l l a n t  received n o t i c e  of t h e  Department 's  
holding of l o s s  of h e r  n a t i o n a l i t y .  We f i n d  t h e  appeal  
untimely and t h e r e f o r e  bar red .  We w i l l  d i smiss  i t .  

11 Sect ion  3 4 9 ( a )  (1) of t h e  Immigration and N a t i o n a l i t y  A c t ,  
8 U.S.C. 1481, reads:  

Sec.  349. ( a )  From and a f t e r  t h e  e f f e c t i v e  d a t e  of 
t h i s  Act a  person who i s  a  n a t i o n a l  of t h e  United S t a t e s  
whether by b i r t h  o r  n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  
n a t i o n a l i t y  by -- 

(1) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a  f o r e i g n  
s t a t e  upon h i s  own a p p l i c a t i o n ,  . . . 



Appellant acquired United S t a t e s  n a t i o n a l i t y  by h e r  b i r t h  
a t  Pennsylvania o n .  She a t t ended  
S t .  Lawrence Unive r s i tv  and Teachers Collecre. Columbia Univer- 
s i t y .  I n  1951 she moved t o  Canada and two'ybars l a t e r  was 
granted landed immigrant s t a t u s  (admission f o r  permanent 
residence)  . Appellant marr ied a  Canadian c i t i z e n  i n  1957. 
She obtained passpor ts  from United S t a t e s  d ip lomat ic  and 
consular  es tabl i shments  i n  Canada i n  1959 and 1966. 

On an unrecorded d a t e ,  a p p e l l a n t  app l i ed  f o r  na tu ra -  
l i z a t i o n  i n  Canada. 2 /  She swore an o a t h  of  alleqiance t o  
the  B r i t i s h  Crown an8 declared  t h a t  she renounced h e r  previous 
n a t i o n a l i t y .  3/ She was granted  a  c e r t i f i c a t e  of n a t u r a l i z a -  
t i o n  on May 1 8 ,  1967. 

I n  a sworn ques t ionna i re  executed May 1 8 ,  1982, a p p e l l a n t  
explained why she became a  Canadian c i t i z e n .  

I performed t h e  a c t  of n a t u r a l i z a t i o n  
v o l u n t a r i l y  i n  o r d e r  t o  vo te  f o r  school 
t r u s t e e s  and t o  p a r t i c i p a t e  f u l l y  i n  
the  community and t h e  country where i t  
seemed my husband, who was a  Federa l  
C i v i l  Servant ,  and our two c h i l d r e n  
and I would l i v e  i n d e f i n i t e l y .  

I n  response t o  an i n q u i r y  made by t h e  U.S. Embassy a t  
Ottawa, the  Canadian c i t i z e n s h i p  a u t h o r i t i e s  informed the  

2/ In  1982, a p p e l l a n t  t o l d  a  U . S ,  c o n s u l a r  o f f i c e r  a t  Ottawa 
t h a t  before she appl ied f o r  n a t u r a l i z a t i o n  she  had inqu i red  a t  
the  Embassy about the  e f f e c t  n a t u r a l i z a t i o n m i g h t  have on he r  
United S t a t e s  c i t i z e n s h i p .  She had been informed, she s t a t e d ,  
t h a t  l o s s  i n  her  case would be automatic  and t h a t  t h e r e  was 
nothing she could do about it. 

1 The a c t u a l  t e x t s  of t h e  d e c l a r a t i o n  and o a t h  t h a t  appe l l an t  
subscribed a r e  no t  i n  the  r e c o r d ,  but  t h e  Board t a k e s  note  t h a t  
i n  1967 a p p l i c a n t s  f o r  n a t u r a l i z a t i o n  were r e q u i r e d  by Canadian 
law and r e g u l a t i o n s  (1) t o  renounce any previous  n a t i o n a l i t y  
and (2 )  t o  swear t o  be f a i t h f u l  and b e a r  t r u e  a l l e g i a n c e  t o  
the  B r i t i s h  Crown. 

The form of oa th  i s  p r e s c r i b e d  by t h e  Canadian Ci t i zensh ip  
Act of 1946, a s  amended. The form of d e c l a r a t i o n  of renuncia- 
t i o n  was found i n  s e c t i o n  19(1) (b) of t h e  Canadian C i t i z e n s h i p  
Regulat ions.  The l a t t e r  s e c t i o n  of t h e  r e g u l a t i o n s  was de- 
c l a r e d  u l t r a  v i r e s  by t h e  Federa l  Court  of  Canada i n  1973. 



Embassy on August 9 ,  1 9 6 7 ,  t h a t  a p p e l l a n t  had become natura-  
l i z e d .  Thereaf ter ,  on August 1 6 ,  1967, i n  compliance wi th  
s e c t i o n  358 of t h e  Immigration and N a t i o n a l i t y  Act ,  t he  Embassy 
prepared a  c e r t i f i c a t e  of l o s s  of  n a t i o n a l i t y  i n  a p p e l l a n t ' s  
name. 4/ 

The Embassy c e r t i f i e d  t h a t  a p p e l l a n t  acquired United S t a t e s  
c i t i z e n s h i p  a t  b i r t h ;  t h a t  she obta ined  n a t u r a l i z a t i o n  i n  
Canada upon he r  own a p p l i c a t i o n ;  and thereby e x p a t r i a t e d  h e r s e l f  
under t h e  p rov i s ions  of s e c t i o n  3 4 9 ( a )  (1) of t h e  Immigration and 
N a t i o n a l i t y  Act. 

On August 2 6 ,  1 9 6 7 ,  t he  Department informed t h e  Embassy 
t h a t  i n  view of the  Supreme C o u r t ' s  d e c i s i o n  i n  kf reyim v. Rusk, 
decided May 2 9 ,  1965, 5/ the  Department was studying t h e  e f f e c t  
of t h a t  dec i s ion  on secFion 3 4 9 ( a )  of  t h e  Immigration and 
N a t i o n a l i t y  A c t ,  inc luding  ob ta in ing  n a t u r a l i z a t i o n  i n  a  fo re ign  
s t a t e .  The Department added: "When a  l e g a l  judgment i s  reached 
on t h e  s u b j e c t ,  f u r t h e r  cons ide ra t ion  w i l l  be given t o  - case.  " 

In  January 1 9 6 9  the  Attorney General  i s sued  a  s ta tement  
of i n t e r p r e t a t i o n  of the  e f f e c t  of t h e  Supreme C o u r t ' s  dec i s ion  
i n  Afrovirn .  I n  i t  he i n d i c a t e d ,  i n  subs tance ,  t h a t  under 

A/ Sec t ion  358 of the  Immigration and N a t i o n a l i t y  Act ,  
8  U.S.C. 1501, reads:  

Sec. 358. Whenever a  d ip lomat ic  o r  consu la r  o f f i c e r  of 
t h e  United S t a t e s  has  reason t o  be l i eve  t h a t  a  person whi le  
i n  a  fo re ign  s t a t e  has l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under 
any p rov i s ion  of  chap te r  3 of t h i s  t i t l e ,  o r  under any provis ion  
of  chap te r  IV of the N a t i o n a l i t y  Act of 1 9 4 0 ,  as amended, he 
s h a l l  c e r t i f y  the  f a c t s  upon which such b e l i e f  i s  based t o  the  
Department of S t  a t e ,  i n  w r i t i n g ,  under r e g u l a t i o n s  prescr ibed  
by t h e  S e c r e t a r y  of S t a t e .  I f  t h e  r e p o r t  of t h e  d ip lomat ic  
o r  consular  o f f i c e r  i s  approved by t h e  S e c r e t a r y  of S t a t e ,  
a  copy of t h e  c e r t i f i c a t e  s h a l l  be forwarded t o  t h e  Attorney 
General ,  f o r  h i s  informat ion ,  and t h e  d i p l o m a t i c  o r  consular  
o f f i c e  i n  which t h e  r e p o r t  was made s h a l l  be d i r e c t e d  t o  
forward a  copy of t h e  c e r t i f i c a t e  t o  t h e  person t o  whom i t  
r e l a t e s .  

5 /  3 8 7  U . S .  253 ( 1 3 6 7 ) .  - 



Afroyim, e x p a t r i a t i o n  would only r e s u l t  i f  t he  e x p a t r i a t i n g  
a c t  was performed v o l u n t a r i l y  and wi th  t h e  i n t e n t i o n  of 
r e l inqu i sh ing  United S t a t e s  n a t i o n a l i t y .  4/ 

I n  l i g h t  of the  Attorney General ' s  opin ion ,  t h e  Department 
i n s t r u c t e d  t h e  Embassy on J u l y  22,  1 9 6 9 ,  t o  w r i t e  a p p e l l a n t  t o  
s t a t e  t h a t  t h e  Department was reviewinq c e r t a i n  loss of c i t i z e n -  
s h i p  cases  i n  l i g h t  of Afroyim, and t o 2 a s k  he r  t o  submit an 
a f f i d a v i t  d e t a i l i n q  t h e  circumstances surroundinq h e r  n a t u r a l i ~ ~ .  
tion and t h e  reasons t h e r e f o r  i n  o rde r  t o  e n a b l e 2 t h e  Department 
to determine whether she became a  Canadian c i t i z e n  w i t h  t h e  
i n t e n t i o n  of abandoning he r  a l l e g i a n c e  to t h e  United S t a t e s .  
On Ju ly  29, 1969, t h e  Embassy wrote  t o  a p p e l l a n t  t o  convey 
the  Department's reques t .  According t o  a p p e l l a n t ,  she received 
t h e  l e t t e r  i n  September 1969 a f t e r  he r  r e t u r n  from a  t r i p .  
She s t a t e d  t h a t  she c a l l e d  the  Embassy and d i scussed  h e r  case 
w i t h  a consular  o f f i c e r  who i n v i t e d  he r  t o  come t o  t h e  Embassy 
t o  execute an a f f i d a v i t ,  a s  t h e  Department had reques ted .  On 
a  d a t e  no t  d i sc losed  by t h e  r ecord ,  a p p e l l a n t  executed the  
a f f i d a v i t .  A s  she explained a t  t h e  h e a r i n g  on March 29, 1 9 6 4 :  

Now,  I d o n ' t  remember a l l  t h e  q u e s t i o n s  
t h a t  were on t h e  a f f i d a v i t .  It seemed 
l i k e  h a l f  a  shee t  of paper.  I b e l i e v e  
t h e r e  were ques t ions  on two s i d e s .  But 
one ques t ion  which I do remember was i f  
I renounced a l l e g i a n c e  to t h e  United 
S t a t e s ,  and I remember I d e f i n i t e l y  wrote  
" N O .  " 2/ 

h/ 4 2  Op. Atty .  Gen. 397 ( 1 9 6 9 ) .  

7/ T ransc r ip t  of Proceedings I n  The Mat ter  of  Joann Cordel ia  - 
>looney,  Board of Appel la te  Review, March 2 9 ,  1984 ( h e r e i n a f t e r  
r e f e r r e d  t o  a s  "TR") . 13, 14. 

Appellant  may be confusing t h e  a f f i d a v i t  she executed 
w i t h  a  c i t i z e n s h i p  ques t ionna i re  which would have asked her 
c e r t a i n  ques t ions  designed t o  e l i c i t  whether she performed 
t h e  e x p a t r i a t i n g  a c t  v o l u n t a r i l y  a n d w i t h  the  i n t e n t  of 
r e l i n q u i s h i n g  h e r  United S t a t e s  c i t i z e n s h i p .  

There a r e  no c o p i e s  of e i t h e r  t h e  a f f i d a v i t  o r  t h e  
ques t ionna i re  i n  t h e  record.  



Sometime i n  the  F a l l  of 1969, t h e  Embassy forwarded t h e  
c i t i z e n s h i p  ques t ionna i re  and a p p e l l a n t ' s  a f f i d a v i t  t o  the  
Department. On December 15, 1969, t h e  Department approved 
t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  t h a t  the  Embassy had 
prepared two yea r s  e a r l i e r .  Approval of the  c e r t i f i c a t e  
c o n s t i t u t e s  an admin i s t r a t ive  holding of l o s s  of n a t i o n a l i t y  
from which an appeal ,  proper ly  and t ime ly  f i l e d ,  may be 
brought t o  t h i s  Board. 

The Department s e n t  a copy of t h e  approved c e r t i f i c a t e  
t o  t h e  Embassy which, i n  accordance w i t h  the  p rcv i s i r snc  of 
s e c t i o n  358 of the  Immigration and N a t i o n a l i t y  Act ,  forwarded 
it t o  a p p e l l a n t  or2 February 9 ,  1970. The record does not 
show whether t h e  c e r t i f i c a t e  was t r a n s m i t t e d  by a  covering 
l e t t e r ;  appe l l an t  s t a t e d  a t  t h e  hear ing  t h a t  t h e r e  was none. 

Twelve y e a r s  passed u n t i l  t h e r e  was any f u r t h e r  recorded 
c o n t a c t  between appe l l an t  and t h e  United S t a t e s  Government. 

I n  March 1982 appel lan t  wrote t o  t h e  United S t a t e s  
Embassy a t  Ottawa t o  s t a t e  it had been suggested t o  he r  
t h a t  she ar,r,lv f o r  a  rev iew of h e r  c i t i z e n s h i r ,  case  under 

1 1  2 

t h e  Afroyim dec i s ion .  She admitted t h a t  she ;ad become a 
Canadian c i t i z e n  i n  1 9 6 8 ,  but  a s s e r t e d  t h a t  "it was never 
my i n t e n t i o n  t o  abandon a l l e g i a n c e  t o  t h e  United States." 
She completed a  ques t ionnai re  i n  May t o  a s s i s t  t h e  Depart- 
ment i n  eva lua t ing  he r  case ,  and t h e  consu l  concerned 
submit ted  a  f u l l  r e p o r t  t o  t h e  Department. On June 4 ,  1982, 
t h e  Department informed t h e  Embassy t h a t  i t  had reviewed 
a p p e l l a n t ' s  case ,  and was of t h e  view t h a t  t h e  o r i g i n a l  
hold ing  of l o s s  of n a t i o n a l i t y  should s tand.  The Embassy 
was i n s t r u c t e d  t o  inform a p p e l l a n t  of t h e  procedures f o r  
t a k i n g  an appeal  t o  t h e  Board o f  Appel la te  Review. 

Appel lant  i n i t i a t e d  t h e  appeal  i n  May 1983. 

She contends t h a t  she never in tended t o  t r a n s f e r  o r  
abandon he r  a l l e g i a n c e  t o  the  United S t a t e s  by ob ta in ing  
n a t u r a l i z a t i o n  i n  Canada. 

The Board d id  not  ask t h e  Department t o  submit a  
b r i e f ,  but d i d  r eques t  t h a t  i t  review t h e  case record  and 
submit any comments t h a t  seemed p e r t i n e n t  f o r  the  Board 
t o  cons ide r .  By memorandum dated  August 2 4 ,  1983, t h e  
Department commented a s  follows : 



Inasmuch as the certificate of loss was 
approved in 1969,  and appellant has put 
forward no compelling reason for the 
delay in pursuing an appeal, we believe 
the appeal is barred by the reasonable 
time requirement of 22 C.F.R. 50.60.  

We have examined the record in the case. 
We note that the consular officer at 
Embassy Ottawa and the responsible 
office in the Department reviewed the 
case last year and concluded that there 
were no grounds for changing the position 
of the Department that appellant lost her 
citizenship by naturalization in Canada. 
Me see nothing in the record that would 
cause us to question that conclusion. 

The oral hearing appellant requested was held on 
March 29, 1984. 

Before we may proceed we must determine whether 
appellant's appeal was filed within the time limit 
prescribed by the applicable regulations. 

In 1 9 6 9  when the Department approved the certificate 
of loss of nationality the regulations governing appeals 
to this Board provided that a person contending that the 
Department's holding of l o s s  of nationality in his case Was 
contrary to law or fact might appeal to the Board of 
Appellate Review within a reasonable time after receipt of 
notice of the Department's holding. - 8/ 

81 Section 50.60, Title 22, Code of Federal Regulations 
(1967-1979)  2 2  CFR 50.60,  provided: 

A person who contends that the Department's admini- 
strative holding of l o s s  of nationality or expatriation 
in his case is contrary to law or fact shall be entitled, 
upon written request made within a reasonable time after 
receipt of notice of such holding, to appeal to the Board 
of Appellate Review. 



I n  1979 t h e  r e g u l a t i o n s  app l i cab le  t o  t h e  Board's 
a c t i v i t i e s  were r ev i sed  and amended. The time l i m i t  on 
appeal  i s  now wi th in  one y e a r  of approval  of a  c e r t i f i c a t e  
of l o s s  of n a t i o n a l i t y .  _q/ 

Since t h e  cu r ren t  r e g u l a t i o n s  came i n t o  e f f e c t  long 
a f t e r  a p p e l l a n t  was he ld  t o  have e x p a t r i a t e d  h e r s e l f ,  we 
a re  of t h e  view t h a t  t h e  c u r r e n t  l i m i t  on appeal  should not  
govern i n  t h i s  case ,  but  r a t h e r  t h e  l i m i t a t i o n  of  "reasonable 
t ime" i n  e f f e c t  i n  1 9 6 7  i s  proper ly  app l i cab le .  

Under t h e  l i m i t a t i o n  of "reasonable t ime,  " a  person 
who contends t h a t  the  Department 's  de terminat ion  of loss of 
n a t i o n a l i t y  i n  h i s  case i s  c o n t r a r y  t o  law o r  f a c t  must f i l e  
h i s  request  f o r  review w i t h i n  a  reasonable time a f t e r  no t i ce  
of such determinat ion.  Accordingly,  i f  a  person d i d  no t  
i n i t i a t e  h i s  or he r  appeal  t o  t h e  Board w i t h i n  a  reasonable 
t ime a f t e r  n o t i c e  cf the  Department 's  de te rmina t ion  of  l o s s  
of n a t i o n a l i t y ,  t h e  appeal  would be bar red  and t h e  Board 
would lack j u r i s d i c t i o n  t o  cons ide r  i t .  The reasonable  
time provis ion  i s  mandatory and j u r i s d i c t i o n a l .  =/ 

A/ Sect ion 7 . 5  (b)  , T i t l e  2 2 ,  Code of Federa l  Regula t ions ,  
( 1 9 7 9 ) ,  2 2  CFR 7 . 5 ( b )  provides:  

A person who contends t h a t  t h e  Department's adrninistra- 
t i v e  determinat ion of l o s s  of n a t i o n a l i t y  o r  e x p a t r i a t i o n  
under Subpart C of P a r t  5 0  of t h i s  chap te r  i s  c o n t r a r y  t o  
law o r  f a c t ,  s h a l l  be e n t i t l e d  t o  appeal  such de terminat ion  
t o  t h e  Board upon w r i t t e n  reques t  made w i t h i n  one y e a r  a f t e r  
approval  by t h e  Department of t h e  c e r t i f i c a t e  of l o s s  of 
n a t i o n a l i t y  o r  a  c e r t i f i c a t e  of e x p a t r i a t i o n .  

/ The Attorney General i n  an op in ion  rendered i n  t h e  
citizenship case  of Claude Cartier i n  1973 s t a t e d :  

The S e c r e t a r y  of S t a t e  d i d  no t  c o n f e r  upon t h e  
Board [of Appel la te  Review] t h e  power t o . .  . review 
a c t i o n s  taken long ago. 2 2  C.F.R. 5 0 . 6 0 ,  t h e  j u r i s -  
d i c t i o n a l  b a s i s  of t h e  Board. r e a u i r e s  s ~ e c i f i c a l l v  
t h a t  t h e  appeal  t o  t h e  Board'be kade w i t k i n  a  

2 

reasonable time a f t e r  t h e  r e c e i p t  of a  n o t i c e  from 
t h e  S t a t e  Department of an a d m i n i s t r a t i v e  holdinq of 
l o s s  of n a t i b n a l i t y  o r  e x p a t r i a t i o n .  

Of f i ce  of Attorney General, Washington, D.C. File: CO-349-P ,  
February 7 ,  1973. 



The Chairman of t h e  Board of Appel late  Review i n  a  
l e t t e r  dated May 2 4 ,  1983, apprised appe l l an t  of t h e  j u r i s -  
d i c t i o n a l  i s s u e  presented by her  appeal.  

The r u l e  on reasonable  time has  been exhaus t ive ly  
def ined.  11/ 

How long i s  a  " reasonable  t ime"  depends on t h e  f a c t s  of 
each case .  I t  i s  such l e n g t h  of time as  may f a i r l y  be 
proper ly  and reasonably allowed o r  r equ i red ,  having regard  
f o r  the  na tu re  of the  a c t  o r  duty ,  o r  the  s u b j e c t  m a t t e r ,  and 
t h e  a t t end ing  circumstances.  I t  has  been he ld  t o  mean a s  
s o o n  a s  the  circumstances of t h e  p a r t i e s  w i l l  permi t ,  but  a 
person may not determine a  time s u i t a b l e  t o  h imsel f .  Whether 
an appeal  has been f i l e d  w i t h i n  a  reasonable time depends, 
among o t h e r  t h i n g s ,  on whether a  l e g a l l y  s u f f i c i e n t  reason 
has been presented f o r  any delay.  A p r o t r a c t e d  and unex- 
p la ined  de lay ,  p a r t i c u l a r l y  one t h a t  i s  p r e j u d i c i a l  t o  the  
i n t e r e s t s  of t h e  opposing p a r t y ,  i s  g e n e r a l l y  f a t a l .  

The r a t i o n a l e  f o r  allowing a  reasonable time t o  br ing  an 
appeal i s  t h a t  one should be permit ted s u f f i c i e n t  t ime t o  
prepare a  case  showing t h a t  t h e  Department's hold ing  of loss 
of n a t i o n a l i t y  i s  c o n t r a r y  t o  law o r  f a c t .  A t  t he  same t ime,  
t h e  r u l e  presumes t h a t  one w i l l  prosecute  an appeal  w i t h  t h e  
d i l i g e n c e  of a  reasonably  prudent person. Reasonable time 
begins t o  run from t h e  t ime an a p p e l l a n t  r ece ived  n o t i c e  ( o r  
may be presumed t o  have rece ived  n o t i c e )  of t h e  Department 's  
holding of loss of n a t i o n a l i t y  -- no t  sometime l a t e r  when 
f o r  whatever reason t h e  person i s  moved t o  seek r e s t o r a t i o n  
of h i s  o r  h e r  c i t i z e n s h i p .  

Appel lant  submits t h a t  she d i d  no t  appeal  u n t i l  many 
y e a r s  a f t e r  she was he ld  t o  have e x p a t r i a t e d  h e r s e l f  because 
she had been l e d  t o  b e l i e v e  t h a t  she had no grounds t o  appeal 
u n t i l  informed d i f f e r e n t l y  i n  1982; and because she had not  
u n t i l  r e c e n t l y  been aware t h a t  t h e r e  was a  r i g h t  of appeal  
to t h i s  Board. 

U/ See g e n e r a l l y  Chesapeake and Ohio Railway v. Martin 293 
U.S. 209 (1931);  Ashford v. S t e u a r t ,  657 F. 2d 1053 11981); 
I n  r e  Roney, 139 F. 2d 175 (1943) ; Dietrich v. U.S. Shippinq 
Board Emerqency F l e e t  Corp., 9 F. 2d 733 ( 1 9 2 6 ) ;  Smith v. 
P e l t o n  Water Wheel Co., 151  C-a. 393 (1907) ; ~ ~ ~ e a l y ~ ~ b ~ ,  
4 6 0  A. 2d 749 (1961) ; B l a c k ' s  Law Dic t ionary ,  5 t h  Ed.; 
36 Words and Phrases  ( 1 9 6 2 ) .  - 



She s t a t e d  a t  t h e  hear ing  t h a t  i n  1969 when she  d i s -  
cussed  he r  c a s e  a t  t h e  Embassy, a  c o n s u l a r  o f f i c e r  had t o l d  
h e r  t h a t  he r  r ea son  f o r  o b t a i n i n g  Canadian c i t i z e n s h i p ,  
namely, t o  v o t e  and be  a c t i v e  i n  t h e  a f f a i r s  of  t h e  
community "was n o t  a reason  t o  r e t a i n  my American c i t i z e n s h i p . "  
H e  f u r t h e r  s t a t e d ,  accord ing  t o  a p p e l l a n t ,  t h a t  ".-.I would 
have no appea l . "  12/ Appel lan t  con t inued :  " I t  i s  v e r y  
f i r m l y  f i x e d  i n  my mind t h a t  t h e r e  w a s  no q u e s t i o n  a s  t o  t h e  
s t a t u s  I had and t h a t  t h e r e  w a s  no a p p e a l  t o  t h a t  s t a t u s . "  13/ 

A f t e r  a p p e l l a n t  r ece ived  t h e  c e r t i f i c a t e  of l o s s  of  
n a t i o n a l i t y ,  

" . . . p e r i o d i c a l l y ,  I would s ay  every  two o r  
t h r e e  y e a r s ,  I would be  i n  touch w i t h  t h e  
American Embassy o r  Consu l a t e  by phone and 
a s k  i f  t h e r e  had been any changes i n  t h e  
l a w .  O n c e  I went i n ,  and I w a s  a lways  t o l d  
"no . "  14/ 

Appel lan t  f u r t h e r  s t a t e d  a t  t h e  h e a r i n g  t h a t  she  f i r s t  
l e a r n e d  she had a  r i g h t  of appea l  t o  t h i s  Board i r r e s p e c t i v e  
of whether she  had grounds f o r  a p p e a l ,  i n  March 1982. 15/ She 
r e p l i e d  n e g a t i v e l y  when asked whether  she  w a s  g i v e n  any i n d i c a -  
t i o n  a t  any t i m e  du r ing  t h e  y e a r s  s h e  i n q u i r e d  a t  t h e  Embassy 
t h a t  she  might i n i t i a t e  an  appea l .  16/ And s h e  p o i n t e d  o u t  
t h a t  i n  1970 when she  r e c e i v e d  t h e  c e r t i f i c a t e  of l o s s  of  
n a t i o n a l i t y ,  t h e r e  w a s  no cove r ing  l e t t e r  g i v i n g  i n fo rma t ion  
r e g a r d i n g  t h e  r i g h t  of appea l  t o  t h i s  Board. 17/ I t  w a s  on ly  
i n  March 1982, a p p e l l a n t  m a i n t a i n s ,  t h a t  she  was informed by a 
c o n s u l a r  o f f i c i a l  t h a t  she  might  have grounds  f o r  a rev iew of 
h e r  c a s e  under t h e  Supreme C o u r t ' s  ho ld ing  i n  Afroyim ( s u p r a ) .  
A s  t h e  consu l a r  o f f i c e r  who in t e rv i ewed  h e r  i n  March 1982 
r e p o r t e d  t o  t h e  Department, a p p e l l a n t  c la imed s h e  had been 
adv i sed  even b e f o r e  she  became n a t u r a l i z e d  i n  1967 t h a t  she  



would au tomat ica l ly  l o s e  he r  n a t i o n a l i t y  by n a t u r a l i z a t i o n ,  
and t h a t  a l though she p e r i o d i c a l l y  asked t h e  Embassy whether 
t h e r e  had been any changes i n  U.S. c i t i z e n s h i p  law, she had 
always been t o l d  " n o " ;  t he re fo re  she d i d  no t  appeal  u n t i l  
1983. 

We a r e  unable t o  cons ider  a p p e l l a n t ' s  explanat ion  of the  
long d e l a y  i n  b r ing ing  t h i s  appeal  l e g a l l y  s u f f i c i e n t  t o  
excuse he r  f a i l u r e  t o  a c t  d e c i s i v e l y  before  she f i n a l l y  d id  so 
i n  1982. 

We are  prepared t o  accept a p p e l l a n t ' s  con ten t ion  t h a t  
p e r i o d i c a l l y  she inqu i red  of U.S. a u t h o r i t i e s  i n  Ottawa whether 
t h e r e  was a  b a s i s  f o r  h e r  case being recons idered ,  a l though no 
record of such i n q u i r i e s  e x i s t s .  But we do n o t  knowwhat 
q u e s t i o n s  a p p e l l a n t  posed t o  the  Embassy; nor  do we knowwhat 
answers she may have rece ived .  I t  i s  p o s s i b l e  t h a t  t h e  o f f i c i a l  
t o  whom a p p e l l a n t  says she spoke r e g u l a r l y  gave h e r  a  d i s -  
couraging es t ima te  of t h e  p o s s i b i l i t i e s  t h a t  t h e  h c l ' d i n g  of los,. 
of he r  n a t i o n a l i t y m i g h t  be over turned ,  and t h a t  appe l l an t  
r eac ted  p a s s i v e l y ,  d e f e r r i n g  t o  o f f i c i a l  a u t h o r i t y .  

I n  any even t ,  it  i s  c l e a r  t h a t  a p p e l l a n t  d id  no t  attempt 
t o  confirm whether t h e  advice she a l l e g e d l y  rece ived  from the  
Embassy was v a l i d .  She conceded a t  t h e  hea r ing  t h a t  she d i d  not 
cons ider  ob ta in ing  o u t s i d e  l e g a l  advice because: "I r e a l l y  
d i d n ' t  have very much money t o  go and s e e  a  l a  e r  anyway, and 
t h e r e  a r e  no lawyers anyway i n  Ottawa t h a t  w o u z  he lp  me." 18/ - 

She added: 

I made a  very  in-depth i n q u i r y  t h i s  time 
when I wanted t o  g e t  some h e l p ,  and 
t h e r e  i s  a b s o l u t e l y  no one t h a t  knows 
anything about t h i s  kind of t h i n g  a t  a l l  
o u t s i d e  of t h e  Embassy. 1 9 /  

There were, of  c o u r s e ,  ways o t h e r  than  by r e t a i n i n g  
expensive l e g a l  counse l  i n  which a p p e l l a n t  could have learned 
t h a t  she might have grounds f o r  an appeal  and t h a t  t h i s  Board 
e x i s t e d  t o  hear  such appeals .  Unfor tunate ly ,  she  apparent ly  
considered none of them. We must conclude t h e r e f o r e  t h a t  



she f a i l e d  t o  use due d i l igence  i n  a s c e r t a i n i n g  how she 
might c o n t e s t  he r  l o s s  of c i t i z e n s h i p .  

The Board n o t e s  t h a t  con t ra ry  t o  long-standing i n t e r n a l  
i n s t r u c t i o n s  t o  consular  o f f i c e r s ,  t h e  Embassy f a i l e d  t o  
inform a p p e l l a n t  i n  February 1970, when it s e n t  h e r  t h e  
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y ,  t h a t  she might b r i n g  an 
appeal  t o  t h i s  Board. 20/ We do n o t ,  however, c o n s i d e r  t h i s  
l a p s e  m a t e r i a l  e r r o r .  The Department's i n s t r u c t i o n s  regarding 
n o t i c e  of a  r i g h t  of appeal t o  consuls  were i n t e r n a l  guide- 
l i n e s  o n l y ,  and d id  not a t  t h a t  time have t h e  f o r c e  of law. 2l/ 
Furthermore,  i t  i s  hard t o  imagine t h a t  over t h e  many y e a r s  
a p p e l l a n t  a l l e g e d l y  inqui red  about poss ib le  r ecourse ,  no 
consular  o f f i c e r  ever  once mentioned t h a t  a  Board of Appel la te  
Review e x i s t e d  t o  which appel lan t  could  b r ing  an appeal .  

However sympathet ica l lywe may look a t  a p p e l l a n t ' s  
o s t e n s i b l e  dilemma about what she might do t o  p r o t e s t  her  
l o s s  of c i t i z e n s h i p ,  we cannot regard he r  s t a t e d  reasons f o r  
f a i l i n g  t o  br ing  an appeal  u n t i l  some t h i r t e e n  y e a r s  had 
passed as  j u s t i f y i n g  such a  p r o t r a c t e d  delay.  

A p p e l l a n t ' s  f r i e n d  and w i t n e s s ,  an eminent a t t o r n e y ,  
observed a t  t h e  hear ing  t h a t  c o u r t s  today have opened up and 
t r y  t o  do s u b s t a n t i a l  j u s t i c e ;  i n  e f f e c t ,  he argued t h a t  t h e  
Board should be f l e x i b l e  i n  i t s  i n t e r p r e t a t i o n  of t h e  s t r i c t u r e  
of "reasonable time. " 

Under t h e  r e g u l a t i o n s ,  however, t h e  Board has  no l a t i t u d e  
t o  cons ider  t h e  m e r i t s  of an appeal  un less  it f i r s t  determines 
t h a t  t h e  appeal  was f i l e d  w i t h i n  t h e  a p p l i c a b l e  l i m i t a t i o n .  
Here, t h e r e  has  been an i n s u f f i c i e n t l y  expla ined  o r  j u s t i f i e d  
d e l a y  of t h i r t e e n  y e a r s  i n  br inging  t h e  appeal .  By any ob- 
j e c t i v e  s tandard  such a  de lay  i s  unreasonable.  Due d i l igence  
i n  con tes t ing  l o s s  of n a t i o n a l i t y  i s  requ i red  t o  invoke the  
powers of t h i s  Board. Regretably,  a p p e l l a n t  here  has  f a i l e d  
t o  show such d i l i g e n c e .  

211/ 8 Foreign A f f a i r s  Manual 2 2 4 . 2 1 .  

=/ It was no t  u n t i l  1979 t h a t  t h e  Code of Federa l  
Regulat ions ( 2 2  CFR 5 0 . 5 2 )  p rescr ibed  t h a t  an e x p a t r i a t e  
must be informed of t h e  r i g h t  of appeal  when an approved 
c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i s  forwarded t o  him o r  
her .  



It is generally accepted that the primary purpose of a 
limitation on appeals is to compel the exercise of one's 
rights while the recollection of events is still fresh in 
the minds of both the moving and the opposing parties. More than 
thirteen years have passed since appellant became a Canadian 
citizen and was found thereby to have expatriated herself. 
It would be extremely difficult for the Department to carry 
its statutory burden of proving that appellant intended to 
expatriate herself in 1967. There is nothing in the official 
record that would corroborate or refute her allegations that 
she lacked the requisite intent at the relevant time. The 
consular and departmental officials who were involved in 
1967-1969 might or might not be available to testify; even 
if they were, it is highly unlikely that they would be able 
to recall the circumstances of appellant's case. 

We are unable to deem appellant's reasons for not bring- 
ing an earlier appeal sufficient as a matter of law, and we 
perceive no obstacle beyond her control to filing a prompt 
appeal. 

Since her delay in seeking a review of her case was, in 
our judgement, unreasonable, the Board lacks jurisdiction to 
entertain the appeal. Accordingly, we have no option but to 
dismiss it, and hereby so do. 

Alan G. James, Chairman 
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