
June 22, 1984 

DEPARTMENT OF STATE 

BOARD OF >.??ELIATE REVIEW 

IN THE MATTER OF : 

This case is b e f c r i  the Boar2 of Appellate Review on an 
appeal taken by - from an administrative 
determination of the Department of State that he expatriated 
himself on July 9, 1975, under the provisions of section 
3 4 9 ( a )  (1) of the Imrnicra t ion  and ~ a t i o n a l i t ~  Act by obtaining 
naturalization in Canacie upon his own application. lJ 

The certificate of loss of nationality that the U.S. 
Consulate General at Toronto issued in this case was approved 
by the ' ie;jzrt:rent on !,!arch 31, 1 9 7 E .  The appeal here was 
taken through c o u n s e l  on October 21, 1983, five years later. 
The initial q u e s t i o n  thus p r e s e n t e d  is whether the appeal has 
been timely filed. 'vle conclude that the appeal was not t i m e l y  
taken and, accordingly, v i l l  dis~iss it for lack of juris- 
diction. 

Appellant was born in Scotland, the United Kingdom on - He inuniqrated to the United States in 1956, 
and, in 1962, acquired united States nationality through 
naturalization in the L.S. District Court at Minneapolis, 
Minnesota. 

11 Section 3 4 9 ( a )  (1) of the I m n i a r a t i o n  and Nationality Act, 
U.S.C. 1481, provides: 

S e c .  349. (a) From and after the effective date of this 
Act a person who is 6 national of the United States whether by 
birth or naturalization, shall lose his nationality by -- 

(1) obtaining naturalization in a foreign state 
upon his own application, . . . 



Appellant  moved t o  Canada i n  1965, and was n a t u r a l i z e d  
a s  a  c i t i z e n  of Canada on J u l y  9, 1975, upon h i s  ohm a p p l i c a -  
t i o n .  According t o  a p p e l l a n t ' s  counse l ,  a p p e l l a n t ,  a  c o l l e g e  
p r o f e s s o r ,  became a  n a t u r a l i z e d  Canadian c i t i z e n  s o l e l y  f o r  
employment reasons.  Appe l l an t ' s  counsel  s t a t e d  t h a t  employ- 
ment o p p o r t u n i t i e s  were " severe ly  r e s t r i c t e d "  f o r  persons  who 
were not  Canadian c i t i z e n s ,  and t h a t  a p p e l l a n t  had n e i t h e r  . 
job s e c u r i t y  nor oppor tun i ty  f o r  advancement because of t h e  
preference  given t o  Canadians. 

It appears t h a t  sometime i n  1977 a p p e l l a n t  v i s i t e d  t h e  
Consulate General a t  Toronto t o  renew h i s  U.S. passpor t  t h a t  
was i ssued  i n  1 9 7 2 .  A f t e r  he informed t h e  Consulate General 
t h a t  he had a l s o  acqui red  Canadian c i t i z e n s h i p  s t a t u s ,  t h e  
Consulate General sought confirmation from t h e  Canadian 
a u t h o r i t i e s .  On J u l y  2 6 ,  1 9 7 7 ,  t h e  Canadian C i t i z e n s h i p  
R e g i s t r a t i o n  Eranch, Department of  S e c r e t a r y  of S t a t e  a t  
Ottawa, confirmed a p p e l l a n t ' s  n a t u r a l i z a t i o n  i n  Canada on 
J u l y  9 ,  1975. 

Therea f t e r ,  t h e  Consulate General i n v i t e d  a p p e l l a n t  t o  
s u b m i t  any comments, informat ion ,  o r  evidence f o r  use by t h e  
Department i n  determining whether he l o s t  h i s  United S t a t e s  
n a t i o n a l i t y  a s  a  consequence of h i s  Canadian n a t u r a l i z a t i o n .  
F a i l i n g  t o  rece ive  any response from a p p e l l a n t ,  t h e  Consulate 
General ,  on February 3, 1978, executed a  c e r t i f i c a t e  of l o s s  
of United S t a t e s  n a t i o n a l i t y ,  a s  r equ i red  by s e c t i o n  358 

2/ Sec t ion  358 of t h e  Immigration and N a t i o n a l i t y  Act,  8  U. S .  C .  
1501, r eads :  

Sec. 358.  Whenever a  d ip lomat ic  o r  consular  o f f i c e r  of 
t h e  United S t a t e s  has reason t o  b e l i e v e  t h a t  a  person whi le  
i n  a  f o r e i g n  s t a t e s  has  l o s t  h i s  United S t a t e s  n a t i o n a l i t y  
under any provis ion  of chap te r  3 of t h i s  t i t l e ,  o r  under any 
p rov i s ion  of chapter  IV of t h e  N a t i o n a l i t y  Act of 1940, a s  
amended, he s h a l l  c e r t i f y  t h e  f a c t s  upon which such b e l i e f  
i s  based t o  t h e  Department of  S t a t e ,  i n  w r i t i n g ,  under 
r e g u l a t i o n s  prescr ibed  by the  S e c r e t a r y  of S t a t e .  I f  t h e  
r e p o r t  of  the  d ip lomat ic  o r  c o n s u l a r  o f f i c e r  i s  approved by 
t h e  Sec re ta ry  of  S t a t e ,  a  copy of t h e  c e r t i f i c a t e  s h a l l  be 
forwarded t o  the  At to rney  General ,  f o r  h i s  information,  and 
t h e  d ip lomat ic  o r  consular  o f f i c e  i n w h i c h  t h e  r e p o r t  was 
made s h a l l  be d i r e c t e d  t o  forward a  copy of t h e  c e r t i f i c a t e  
t o  t h e  person t o  whom i t  r e l a t e s .  



United States citizenship by naturalization; that he acquired 
the nationality of Canada by virtue of his naturalization as 
a citizen of Canada on July 9,  1975; and that he thereby 
expatriated himself under the provisions of section 3 4 9 ( a )  (1) 
of the Immigration and Nationality Act. The Department 
approved the certificate on March 31, 1978.  The Consulate 
General forwarded a copy of the certificate of l o s s  of nation- 
a l i t y  to appellant under covering letter dated April 12, 1978 .  

Appellant filed this appeal through counsel on October 31, 
1983.  

Appellant's counsel contends that appellant was not 
apprised of his right to appeal the Department's d e t f - m i n a t i o n  
of l o s s  cf nationality u r l t i i  "only r e c e n t l y . "  He further 
contends that appellant's acquisition of Canadian citizenship 
was not done voluntarily or vlth the intent to relinquish his 
United States cit izerAs!-: ip,  

We are confronted at the outset with the issue of the 
timeliness of the appeal taken here. Unless the appeal was 
timely filed, this Board would lack jurisdiction to consider 
the case. 

Under the existing regulations of the Department, the 
time limitation for filing an appeal is one year after approval 
of the certificate of loss of nationality. 3-/ The regulations 
further provide that an appeal filed after the tine limit 
shall be denied unless the Board for good cause shown determines 
that the appeal could not have been filed within the prescribed 
time. These regulations, however, were not i n  force at the 
time the Department approved the certificate of l o s s  that was 
issued in this case in 1978.  

3,' Section 7 .5  of Title 2 2 ,  Code of Federal Regulations, 22 
CFR 7 . 5 .  The existing regulations relating to the Board of 
Appellate Review were promulgated on Kovemher 30, 1979 ( 2 2  CfR 
Part 7; 44 F.R. 68825, November 3 6 ,  1 9 7 9 ) .  



The r e g u l a t i o n s  t h a t  were then i n  e f f e c t  prescr ibed  t h a t  
an appeal  be t a k e n w i t h i n  a  reasonable time a f t e r  r e c e i p t  of 
n o t i c e  of  t h e  Department 's  holding of l o s s  of n a t i o n a l i t y .  
The r e g u L a t i o n s  provided: 

A person who contends t h a t  t h e  
Department's a d m i n i s t r a t i v e  holding 
of l o s s  of n a t i o n a l i t y  o r  expa t r i a -  
t i o n  i n  h i s  case  i s  con t ra ry  t o  law 
o r  f a c t  s h a l l  be e n t i t l e d ,  upon 
w r i t t e n  reques t  made w i t h i n  a  
reasonable time a f t e r  r e c e i p t  of  
n o t i c e  of such hold ing ,  t o  appeal  
t o  the  Board of Appel late  Review. 4/ 

Ke c o n s i d e r  t h e  above l i m i t a t i o n  of "wi th in  a  reasonable 
t ime,"  r a t h e r  than  t h e  e x i s t i n g  l i m i t a t i o n  of one yea r  a f t e r  
approval of t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y ,  t o  govern 
t h i s  case .  I t  i s  g e n e r a l l y  recognized t h a t  a  change i n  
r e g u l a t i o n s  shor tening  a  l i m i t a t i o n  period i s  p r e s u m e d  t o  
opera te  p rospec t ive ly ,  and not r e t r o s p e c t i v e l y .  Thus, under 
t h e  t ime l i r n i t a t i o ~  t h a t  we f i n d  a p p l i c a b l e ,  a p p e l l a n t  was 
requi red  t o  i n i t i a t e  h i s  appeal  w i t h i n  a  reasonable t ime a f t e r  
r e c e i p t  of n o t i c e  of the  Department's holding of l o s s  of 
n a t i o n a l i t y .  If he f a i l e d  t o  do s o ,  t h e  appeal  would be barred 
by the  passage of t ime,  and t h e  Board would l a c k  j u r i s d i c t i o n  
t o  e n t e r t a i n  i t .  

The Department here  determined, i n  March 1978, t h a t  
a p p e l l a n t  e x p a t r i a t e d  himself under t h e  p rov i s ions  of s e c t i o n  
3 4 9 ( a ) ( 1 )  of the  I m m i g r a t i o n  and N a t i o n a l i t y  Act by obta in ing  
n a t u r a l i z a t i o n  i n  Canada. On A p r i l  1 2 ,  1978, t h e  Consulate 
General  a t  Toronto forwarded t o  a p p e l l a n t  a  copy of t h e  
approved c e r t i f i c a t e  of  l o s s  of n a t i o n a l i t y ,  which c o n s t i t u t e d  
t h e  Department's de terminat ion  of l o s s  of n a t i o n a l i t y .  On 
t h e  r eve r se  s i d e  of t h e  c e r t i f i c a t e ,  t h e r e  was p r i n t e d  i n f o r -  
mation about procedures f o r  t a k i n g  an appeal  t o  t h e  Board of 
Appel la te  Review i n  t h e  Department. A p p e l l a n t ' s  counsel  gave 
t h i s  Board n o t i c e  of appeal ,  accompanied by a b r i e f ,  on 
October 2 1 ,  1 9 8 3 ,  f i v e  y e a r s  a f t e r  t h e  Department's d e t e m i n a t i o i '  
of l o s s  of c i t i z e n s h i p .  

4/ Sect ion  50.60, T i t l e  2 2 ,  Code of Federa l  Regulat ions 
( 1 9 6 7 - 1 9 7 9 )  , 2 2  CFR 50.60. 



In his s u b m i s s i o n s ,  appellant's counsel contends that 
appellant was not informed of his right to appeal the Depart- 
ment's holding of l o s s  of nationality. A c c o r d i r q  to appellant's 
counsel, "it was only a few months ago" that appellant learned 
from a colleague that "he could have appealed the decision." 
It is argued, therefore, that in the absence of knowledge that 
the Department's determination of loss of nationality was 
appealable, appellant's delay in bringing this appeal is not 
unreasonable. We disagree. 

What is a reasonable time depends, as the courts have 
enunciated, upon the circumstances in a particular case. 
Genera l l17 ,  2, reasonable t h e  means reasonable under the c i r cm-  
stances. It has beerJ held eo mean as soon a s  c i r cms tances  
permit, and witn s u c h  promptitude as the situation of the 
parties and the circumstances of the case will allow. T h i s  
does not mean, however, that a party be allowed to determine a 
time suitable tc h i m s e l f .  Hor s h o u l d  reasonable time be 
interpreted to permit a protracted delay which is prejudicial 
to either ~artv. Reasonable time doubtless will varv with the 
circumsta~ces,~but it is clear that it is not determined by a 
party to suit his or her own purpose and convenience or when a 
party, for whatever reason, takes an appeal several years after 
notice of his or her right to take an appeal. 5/ 

5 /  See Chesapeake and Ohio Railway v. Martin, 283 U.S. 2 0 9  - 
11931); k s h f o r d  v .  S t e u a r t ,  657 F. 2d 1053 (1981); In re Ronel7 ,  
139 F. 2d 185 ( 1 9 4 3 ) ;  Appeal of Syby, 4 6 0  A .  2d 7 4 9  ( 1 9 6 1 ) .  



I n  the  i n s t a n t  c a s e ,  it does n o t  appear t h a t  a p p e l l a n t  
r a i s e d  any quest ion about h i s  l o s s  of  United S t a t e s  n a t i o n a l i t y  
p r i o r  t o  the  f i l i n g  of an appeal  i n  October of 1983. A s  we have 
seen ,  the  Consulate General s e n t  a p p e l l a n t ,  on A p r i l  1 2 ,  1978, 
a  copy of t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  on t h e  reverse  
s i d e  of which were i n s t r u c t i o n s  about appeal  procedures .  I t  
was s t a t e d  thereon t h a t  any holding of l o s s  of United S t a t e s  
n a t i o n a l i t y m a y  be appealed t o  the  Board of Appe l l a t e  Review. 
There were a l s o  i n s t r u c t i o n s  a s  t o  t h e  f i l i n g  of an appeal  and 
a s  t o  where a d d i t i o n a l  informationmay be obta ined .  A p p e l l a n t ' s  
counse l  admitted i n  h i s  r e p l y  b r i e f  t h a t  a p p e l l a n t  rece ived  
"no t i ce  of h i s  l o s s  of  n a t i o n a l i t y , "  presumably r e f e r r i n g  t o  the  
approved c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y .  

Even i f  t h e  Consulate General d i d  no t  inform a p p e l l a n t  
s p e c i f i c a l l y  of h i s  r i g h t  t o  appeal  o r  i f  a p p e l l a n t  f a i l e d  t o  
read  t h e  information regarding appeal  procedures on t h e  r e v e r s e  
s i d e  of the  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y ,  t h e r e  i s  no 
reason why he could n o t  have inqu i red  a t  t h e  Consulate General 
about con tes t ing  an adverse dec i s ion .  He received a  copy of 
t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  and was t h u s  f u l l y  aware 
of t h e  Department ' s determinat ion of l o s s  of n a t i o n a l i t y .  We 
b e l i e v e  a p p e l l a n t  had ample oppor tuni ty  following h i s  na tura-  
l i z a t i o n  i n  Canada t o  t a k e  a  t imely  appea l ,  i f  he be l ieved 
t h a t  t h e  Department's holding of l o s s  of  n a t i o n a l i t y  was coa- 
t r a r y  t o  law o r  f a c t .  

The r a t i o n a l e  f o r  g iv ing  a  reasonable  time t o  appea l  an 
adverse dec i s ion  i s  t o  a f f o r d  an a p p e l l a n t  s u f f i c i e n t  time 
t o  a s s e r t  h i s  o r  he r  con ten t ions  t h a t  t h e  d e c i s i o n  i s  
c o n t r a r y  t o  law o r  f a c t  and t o  compel a p p e l l a n t  t o  t a k e  such 
a c t i o n  when the  r e c o l l e c t i o n  of even t s  upon which t h e  appeal  
i s  grounded i s  f r e s h  i n  t h e  minds of  t h e  p a r t i e s  involved. 
Appel lant  here permi t ted  a  per iod  of f i v e  y e a r s  t o  e l a p s e  
before  tak ing  an appeal  i n  1983. The pe r iod  of "wi th in  a  
reasonable  t ime" commences t o  run w i t h  a p p e l l a n t ' s  n o t i c e  of 
l o s s  of n a t i o n a l i t y  i n  1978 and no t  s e v e r a l  y e a r s  t h e r e a f t e r  
when a p p e l l a n t ,  f o r  whatever reason,  c o n s i d e r s  i t  appropr ia t e  
o r  when he b e l a t e d l y  d i s c o v e r s  t h a t  he may f i l e  an appeal  o r  
when advised by counse l  t o  t a k e  an appeal .  I n  our  op in ion ,  
a p p e l l a n t ' s  de lay  of f i v e  y e a r s  i n  t ak ing  an appeal  was 
unreasonable i n  t h e  circumstances of t h i s  case .  

O n  cons ide ra t ion  of t h e  fo rego ing ,  we conclude t h a t  the  
appeal  was n o t  taken w i t h i n  a  r easonab le  time a f t e r  appe l l an t  



had notice of the Department's holding of loss of United States 
citizenship. We find the appeal time barred, and, as a con- 
sequence, this Board is without authority to consider the case.  
The appeal i s  hereby d i s m i s s e d .  

Given our disposition of the case, we do not reach the other 
issues that may be presented. 

- / 

I * -  
/' 
/- 

~ l a n  I G .  James, Chairman 

,'/ 

/' Edward G. M i s e y ,  Eemb62 
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