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March 1, 1984 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE M A T T E R  OF: 0 

This case is before the Board of Appellate Review on 
an appeal brought by from an 
administrative determination of the De~artment of State that 
she expatriated herself on April 21, 1\65 under the provi- 
sions of section 3 4 9 ( a )  (1) of the Immigration and Nation- 
ality Act by obtaining naturalization as a citizen of the 
United Xingdom and Colonies upon her own application. l/ 

Appellant" having conceded that she voluntarily 
obtained United Kingdom citizenship, the dispositive issue 
is whether she performed the statutory expatriating act 
with the intention of relinquishing her United States 
citizenship. We conclude that the Department has failed to 
carry its burden of proving that appellant intended to 
relinquish her citizenship. Accordingly, we will reverse 
the Department's holding of loss of appellant's nationality. 

1/ Section 3 4 9  ( a )  (1) of the Immigration and Nationality Act, 
8 U.S.C. 1481, reads: 

Sec. 349. (a) From and after the effective date of 
this Act a person who is a national of the United States 
whether by birth or naturalization, shall lose his 
nationality by -- 

(1) obtaining naturalization in a foreign 
state upon his own application, . . . 



Appellant became a United States citizen by birth at 
Fairbanks, Alaska, on April 4, 1936. She was educated in 
the United States and graduated from Stanford University. 
After studying abroad until 1962, appellant returned to the 
United States. Shortly thereafter she moved to Canada and 
married a United Kingdom citizen in 1963. 

From 1964 to 1968 appellant was employed by the Toronto 
Board of Education as a teacher of commercial studies. 
According to her submissions, she became the sole support of 
her husband and infant son in 1965 after her husband had been 
incapacitated in an industrial accident. Appellant maintains 
that she had been advised by the Toronto Board of Education 
that she would have to "regularize" her citizenship status or 
lose her teaching position. At that time, appellant states, 
the Board of Education was discharging untenured teachers; on13 
those holding Canadian or British citizenship were eligible f o ~  
tenure. 

Accordingly, on March 31, 1965, appellant applied to the 
British High Commission at Ottawa to be registered as a United 
Kingdom citizen, as her marriage to a British citizen entitled 
her to do. 2/  - 

The British High Commission approved appellant's 
application on April 21, 1965. She became a British citizen a: 
from that date. 

Appellant was included on her husband's British 
passport in 1965. It appears that she held a United States 
passport prior to 1963 but did not renew it. In 1973 
appellant obtained her own British passport which she used 
extensively. In 1977 she obtained a U.S. non-immigrant visa 
of indefinite duration, valid f o r  multiple entries. 

In 1968 appellant, her husband and two children, who 
had been born in Canada and held U.S., Canadian and British 

21' Appellant applied pursuant to section 6(2) of the British 
Rationality Act of 1948, which entitled a woman married to a 
citizen of the United Kingdom and Colonies to be registered as 
a citizen thereof. 



nationality, moved to the United Kingdom where appellant 
resided and found employment as a university lecturer. 

In 1981 appellant was offered an assistant professor- 
ship at the Texas Technical University. In preparation for 
the family's move to the United States, appellant in 
January 1982 communicated with the United States Embassy at 
London with a view to obtaining a visa for her husband and 
a passport for herself. 

Discovering, as she put it, that her United States 
citizenship was in question, appellant visited the Embassy 
i n  March 1982, She applied for a passport and to be registered 
as a U.S. citizen; completed a questionnaire to assist the 
Department in determining her citizenship status: and sub- 
mitted a sworn statement explaining the circumstances of her 
registration as a British citizen therein asserting her lack 
of intention to relinquish her United States citizenship. 

On the basis of information supplied by appellant, the 
Embassy on April 28, 1982, prepared a certificate of loss of 
nationality in appellant's name, in compliance with section 
358 of the Immigration and Nationality Act. 3J 

The Embassy certified that appellant had been born a 
United States citizen; that she obtained naturalization as a 
citizen of the United Kingdom and Colonies upon her own 
application; and concluded that she thereby expatriated her- 
self under the provisions of section 349Ca) (1) of the Immi- 
gration and Nationality Act. 

3/ Section 358 of the I m m i g r a t i o n  and Nationality Act, 8 
t f ,S,C,  1501, reads: 

Sec, 358. Whenever a diplomatic or consular officer 
of the United States has reason to believe that a person 
while in a foreign state has lost his United States nation- 
ality under any provision of chapter 3 of this title, or 
under any provision of chapter IV of the Nationality Act of 
1940, as amended, he shall certify the facts upon which such 
belief i s  based to the Department of State, in writing, under 
regulations prescribed by the Secretary of State. If the 
report of the diplomatic or consular officer is approved by 
the Secretary of State, a copy of the certificate shall be 
forwarded to the Attorney General, for his information, and 
the diplomatic or consular office in which the report was 
made shall be directed to forward a copy of the certificate 
to the person to whom it relates. 



The Department approved the certificate on May 11, 
1982, approval being an administrative determination of 
loss of nationality fromwhich a timely and properly filed 
appeal may be brought to this Board. 

Appellant gave notice of appeal on April 22, 1983. 
She requested a hearing which was held on December 13, 1983. 
Appellant contends that: 

There was no intention to surrender or 
jeopardize American nationality by 
realsterina a5 a British subiect, which 
was not understood by me as an act of 
naturalization but rather of registering 
dual citizenship rights acquired by 
marriage. 

Section 349(a) (1)of the Immigration and Nationality 
Act provides that a national of the United States shall lose 
his nationality by obtaining naturalization in a foreign 
state upon his own application. 

It is not disouted that reaistration bv an American > 

national as a citizen of a foreign country constitutes 
obtainina naturalization in a foreian state. Section 101(a) (2: 
of the ~mmigration and Nationality Act defines "naturalization' 
as "the conferring of nationality of a state upon a person 
after birth, by any means whatsoever." Nor is it disputed 
that appellant here applied to be registered as a citizen of 
the United Kingdom and Colonies, and thus performed an act 
prescribed by the statute as expatriating. 

The Supreme Court has held, however, that performance 
of a statutory expatriating act shall not result in loss of 
nationality unless the actor performed the act in question 
voluntarily and with the intention of relinquishing United 
States citizenship. A/ 

4,' Vance v .  Terrazas, 444 U.S. 252 (1980) ; A f r o y i m  v. R u s k ,  
387 m 2 5 3  (1967). 



Under the statute, it is presumed that a statutory act 
of expatriation was performed voluntarily, but the presump- 
tion may be rebutted upon a showing, by a preponderance of 
the evidence, that the act was involuntary. 5/ Accordingly, 
the burden rests upon appellant to overcome tEe presumption 
that she registered voluntarily as a British citizen. 

Appellant alleged in her opening brief that economic 
considerations - the necessity to retain her employment as a 
teacher in order to support her family during her husband's 
incapacitation ' prompted her to register as a British citizen. 
She has not, however, maintained categorically that her 
registration was not an act of free will, or that she acted 
under sach duress that her action might be deemed involuntary. 
On the contrary, she stated at the hearing that despite the 
economic difficulties she was experiencing, had she known that 
by becoming a E r i t i s h  citizen she could lose her American 
citizenship, she and her husband would simply have come back to 
the United States, since: 

5/ Section 3 4 9 ( c )  of the Immigration and Nationality Act, 8 
~ . S . C ,  1481, provides in pertinent part: 

Except as otherwise provided in subsection (b) , any 
person who commits or performs, or who has committed or 
performed, any act of expatriation under the provisions of 
this or any other Act shall be presumed to have done so 
voluntarily, but such presumption may be rebutted upon a 
showing, by a preponderance of the evidence, that the act 
or acts committed or performed were not done voluntarily. 



certainly ... losing American citizenship 
is worth slightly more than a job or a 
salary of maybe $10,00O_for a year, for 
6 or 7 months until. . .~her-husband[~o&7 
better. An American citizenship is 
worth more than that. I' i/ 

It is clear that appellant voluntarily acquired British 
nationality upon her own application, and we so conclude. 

III 

The decisive issue in this case is whether appellant 
intended to relinquish her United States citizenship at the 
time she registered as a citizen of the United Kingdom and 
Colonies. 

Our determination of this issue is guided by the rule in 
Vance v. Terrazas. 7/  Therein the supreme court held that 
even though a party fails to prove that he or she performed an 
expatriatinq act involuntarily, the question remains whether 
on-all the evidence the ~overhent his satisfied its burden of 
proof that the act was done with the requisite intent to 
relinquish citizenship. With respect to the standard of proof 
required of the Government, the Court said that under section 

f. , Transcript of the Proceedings In The Matter of - Board of Appellate Review, December 13, 
1983, (hereinafter referred to as "TR") 2 9 .  



3 4 9 ( c )  of the Immigrat ion and Nationality Act 8/, the 
Government must establish intent by a preponderance of the 
evidence. Intent to surrender citizenship, the Court 
further said, may be ascertained from a person's words or 
found as fair inference from proven conduct. Citina its 
decision in N i s h i k a w a  v ,  ~ulles, 9/  the Court noted that 
obtainina naturalization in a f o r e r a n  state, like performance 
of the other enumerated expatriating acts may be highly 
persuasive evidence of an intent to relinquish United 
States citizenship. 

It is well settled that intent is to be determined as of 
the time the act of expatriation was done. 1 0 /  Evidence of 
intent contemporaneouswith the performance of the act is, 
of course, most probative of the party's intentions regarding 
United Sta tes  citizenship. However, a United States Court of 
Appeals has said that "a party's specific intent to relinquish 
his citizenship rarely will be established by direct evidence. 
But, circumstantial evidence surrounding the commission of a 
voluntary act of expatriation may establish the requisite 
intent to relinquish citizenship." 11/ - 

8 /  Section 349(c) of the Immigration and Nationality Act, 8 
u , S . C ,  1481 provides in pertinent part: 

Whenever the loss of United States nationality is put in 
issue in any action or proceeding commenced on or after the 
enactment of this s u b s e c t i o n  under, or by virtue of, the 
provisions of this or any other Act, the burden shall be upon 
the person or party claiming that such'loss occurred, to 
establish such claim by a preponderance of the evkdence ,  

¶/  356 U.S. 129 ( , 1958) .  - 
l o /  Terrazas v. Haig, 653 F. 2d 285 (1981). - - 

e/ - Id., 288. 



The Department of State maintains that there is no 
evidence dating from the time of appellant's naturalization 
that would disclose her intent regarding her Unsted States 
citizenship. Appellant, however, submits that an intention 
to preserve her United States c2ti.zenshi.p is evidenced by 
three specific indicators. 

In 
citizen 
Embassv 

1965 before applying to be registered as a British 
, appellant alleges, she telephoned the United States 
at Ottawa to inquire what affect such action might 

have on her American citizenship. She had been told, she 
states, that there would be no problem for her. At the 
hearing she said she could not forget the official's words: 
"I guarantee you that you will not have trouble returning to 
the United States any time you wish to." / Relying on whai 
she considered to be knowledgeable advice, appellant proceedec 
to apply for registration. 

The Department disputes appellant's contention, assertin? 
that: 

Before the A f r o y h  decision in 1967 
/Xfroyirn v. Busk, 387 U.S. 2537 
performing an expatriating acf caused 
loss of citizens-hip unless It was 
performed under duress. No Uni'ted 
States official would give an opinion 
over the phone that a U.S. citizen 
could acquire British citizenship 
without loss of U.S. nationality. 

The Department maintains that there is no record of 
appellant's call in 1965, so there is no way of knowing what 
office she called, to whom she spoke, what questions were askc  
and what answers were given. In brief, the Department challei 
appellant's credibility on the ground that the advice she sa ic  
she obtained was wrong and therefore would not have been givei 



Whether appellant made such inquiries is not susceptible 
of documentary proof. Her allegations cannot, however, be 
dismissed summarily. To have made an inquirywould have been 
consistent with her other actions at the time. Thus it is 
plausible that appellant sought assurance that her United 
States citizenshipwould not be jeopardized. We are not per- 
suaded by the Department's argument to the contrary. 

Appellant has also submitted written evidence of her lack 
of intent at the critical time. In an affidavit executed 
November 9, 1983, David Christopher Hanss, chairman of the 
board of a major United Kingdom business, deposed that he has 
known appellant since 1964; that he has had a close social and 
business association with appellant and her husband in both 
Canada and the United Kingdom; and that appellant told him in 
1965 that she had to register as a British citizen to keep her 
teaching position at a time of financial difficulty for her 
family. Neither in 1965 nor subsequently, Hanss stated, had 
appellant ever indicated to him any intention to renounce her 
United States citizenship, but indeed, evidenced quite the 
contrary intent, then and later, to consider herself a dual 
national. 

Appellant further alleges that ". ..the form of the 
application /?or registration as a British citizen7 is such 
that it does-not appear to be an application for naturaliza- 
tion but rather registration of rights acquired by marriage." l3J 

13/ The apparent simplicity of the process whereby a woman 
K r r i e d  to a British citizen could register for citizenship 
tends to bear appellant out. The copy of the application in 
the record indicates that one may register merely by making 
application, submitting proof of her marriage and proof of her 
husband's United Kingdom nationality. Appellant signed the 
form and swore to the truthfulness of the statements she had 
made before a notary. The form was sent to the British High 
Commission at Ottawa where it was approved three weeks later 
on April 21, 1965 As appellant has observed at the hearing, 
the process bore no resemblance to the lengthy procedures her 
grandparents had gone through to become naturalized citizens 
of the United States. TR 16 76 



She p o i n t s  o u t  t h a t  s h e  was n o t  r e q u i r e d  t o  r enounce  
h e r  Uni ted  S t a t e s  c i t i z e n s h i p ;  t h a t  she had s t a t e d  c l e a r l y  
i n  t h e  a p p l i c a t i o n  t h a t  s h e  was a  Un i t ed  S t a t e s  c i t i z e n :  
and t h a t  she  l e f t  b l a n k  a  s p a c e  where one  was t o  i n s e r t  t h e  
name o f  a  s p e c i f i c  c o u n t r y  o f  which one had f o r m e r l y  been 
a  c i t i z e n .  14/ - 

A p p e l l a n t  adds t h a t  s h e  does  n o t  r e c a l l  t a k i n g  an o a t h  
o f  a l l e g i a n c e  t o  t h e  B r i t i s h  Crown. 15/ She c o n c l u d e s  by 
s t a t i n g :  "Because of t h e  absence  o f  z y  fo rma l  r e n u n c i a t i o n  
of h e r  American c i t i ' z e n s h i p  on t h e  a p p l i c a t i o n  form s h e  s i g n 6  
t h e r e  i s  no c l e a r  e v i d e n c e  o f  e x p a t r i a t i o n  on t h e  p a r t  o f  
Appe l l an t .  " 

/ N e i t h e r  i n  i t s  b r i e f  n o r  a t  t h e  h e a r i n g  d i d  t h e  Depa r tmc  
make argument o r  comment w i t h  r e s p e c t  t o  t h i s  con tempora ry  
s t a t e m e n t w h i c h  i s  r e l e v a n t  t o  a p p e l l a n t ' s  i n t e n t i o n  r e q a r d i r  
U n i t e d  S t a t e s  c i t i z e n s h i p .  

15/ The s tamp o f  t h e  B r i t i s h  High Commissioner a t  Ottawa - 
r e c o r d i n g  a p p r o v a l  o f  t h e  a p  l i c a t i o n  b e a r s  t h e  n o t a t i o n :  
" , , . t h e  o a t h  o f  a l l e g i a n c e  J a v i n g  beet-] d u l y  s u b s c r i b e d . .  . " 
We n o t e ,  however, t h a t  t h e  copy o f  t h e  a p p l i c a t i o n  i n  t h e  
r e c o r d  c o n t a i n s  no form o f  o a t h  o f  a l l e g i a n c e .  

A p p e l l a n t  t e s t i f i e d  a t  t h e  h e a r i n g  t h a t  s h e  c o u l d  n o t  
u n d e r s t a n d  why t h e  s t a t e m e n t  a b o u t  h e r  h a v i n g  t a k e n  an o a t h  
o f  a l l e g i a n c e  was on t h e  c e r t i f i c a t e .  " I  d i d  n o t  go t h r o u g h  
a n y  fo rma l  o a t h - t a k i n g  p r o c e d u r e s  . . . .  I d i d  t h i s  by m a i l  and 1 
g o i n g  t o  a  l a w y e r ' s  o f f i c e  f o r  a  - j u s t  t o  do a  n o t a r i z a t i o n .  
TR 54 .  A p p e l l a n t  a l s o  s t a t e d  t h a t  y e a r s  l a t e r  a f t e r  s h e  had 
n o t i c e d  t h e  s t a t m e n t  a b o u t  h e r  hav ing  t a k e n  an o a t h  of allegj 
s h e  t e l e p h o n e d  t h e  B r i t i s h  High C o m s s s i o n  and had l e a r n e d  
t h a t  t h e y  no l o n g e r  h e l d  a  copy of  h e r  a p p l i c a t i o n  f o r  r e g i s -  
t r a t i o n .  TR 47-48. 



Appellant' s foregoing submissions are su .gges t ive  of 
lack of intent in 1965 to relinquish her United States citi- 
zenshi 'p,  The Department, however, has asserted that the 
pattern of appellant's conduct after 1965 reveals an intention 
to surrender her United States nationality. 

On the one hand, the Department submits, "she has acted in 
all things as a British citizen;" on the other, she has not 
exercised any sights of United S t a t e s  citizenship or acted in 
any way to indicate that she retained her allegiance to the 
United States, By living in the United Kingdom for fourteen 
years, participating in British life, voting there, and 
travelling to the United States on a British passport appellant 
showed that she had transferred her allegiance to the United 
Kingdom, argues the Department. 

We disagree. 

Appellant makes a credible case that she considered her- 
self to be a dual national, and acted accordingly. As she 
put it at the hearing: 

In living in England, I lived as someone 
with dual nationality. I participated 
in British life. And when I went home 
to the United States, I participated 
there as an American. x/ 

Thus perceiving her citizenship status, appellant might 
have acted like a British citizen without intending to relin- 
quish her United States citizenship. Even travelling to the 
United States on a British passport is less than unambiguous 



evidence of an intent to transfer her allegiance. She was 
unwise to consider that obtaining a United States passport, 
instead of a U.S. visa for a trip in 1973, was so inconvenient 
as not to be worth the effort. And she contravened U.S. 
travel regulations by using a foreign passport to enter the 
United States. But it is not evidentially adequate, in terms 
of the burden of proof resting on the Department, to construe 
appellant's use of a British passport in the particular 
circumstances of this case as a sufficiently clear indication 
that she intended to abandon her United states citizenship. 

The Department also submits that appellant's failure 
to exercise her American civic riqhts and duties - file income 
tax returns, pay income taxes, vote in the United States for 
a number of recent years: resister herself or her children as 
United States citizens; obtain a United States passport - 
demonstrates abandonment of United States citizenship. 

Asked by the Board at the hearing to explain precisely 
how these failures of appellant evidenced her intent in 1965, 
counsel for the Department replied: 

You possibly could call it a negative 
inference. But if she had registered 
herself as a U.S. citizen, had she 
registered her children as U.S. 
citizens, had she obtained U.S. pass- 
ports, had she inquired or done anything 
about absentee voting, those would be 
considered consistent with no intention 
to relinquish in 1965. It is a negative 
argument. And in that way not doing 
those things is consistent with an 
intent to relinquish in 1965. But as 
you can see from the record, we have no 
direct evidence of her intent at the time 
of naturalizing except the registration 
as a British citizen. There is not any 
contemporary evidence. And the Department 
is relying on later acts as its evidence. 17/ - 



The Board does  n o t  s e e  t h a t  such  " f a i l u r e s "  e v i n c e  
an i n t e n t  t o  r e l i n q u i s h  Un i t ed  S t a t e s  c i t i z e n s h i p .  

I n  h e r  w r i t t e n  submiss ions  and a t  t h e  h e a r i n g  a p p e l l a n t  
s e t  f o r t h  a  f a i r  c a s e  t h a t  s h e  i n t e n d e d  t o  p r e s e r v e  Uni ted  
S t a t e s  n a t i o n a l i t y .  She h a s  s t a t e d  t h a t  s h e  h a s  c l o s e ,  
c o n t i n u i n g  t i e s  t o  t h e  U n i t e d  S t a t e s ;  t h a t  a f t e r  o b t a i n i n g  
B r i t i s h  c i t i z e n s h i p  s h e  v o t e d  i n  Alaska f o r  s e v e r a l  y e a r s ,  
a t  l e a s t :  t r a v e l l e d  t o  t h e  Un i t ed  S t a t e s  r e g u l a r l y  t o  v i s i t  
f a m i l y  and f r i e n d s  i n  Alaska  and e l sewhere :  and owns bank 
a c c o u n t s  in t h e  Un i t ed  S t a t e s .  The Department has  g a i n s a i d  
none o f  t h e s e  c o n t e n t i o n s .  

F u r t h e r m o r e , w h i l e  we d o  n o t  condone a p p e l l a n t ' s  f a i l u r e  
t o  e x e r c i s e  a l l  h e r  c i t i z e n s h i p  r i g h t s  o r  t o  pe r fo rm a l l  h e r  
c i t i z e n s h i p  d u t i e s  d u r i n g  h e r  l o n g  r e s i d e n c e  a b r o a d ,  t h e  
Board b e l i e v e s  t h a t  s u c h  l a p s e s  c o u l d  be e x p l a i n e d  by 
many mundane r e a s o n s ,  h a r d l y  un ique  t o  a p p e l l a n t ,  and t h u s  
a r e  i n s u f f i c i e n t  i n  a p p e l l a n t ' s  c a s e  t o  prove  p o s i t i v e  i n t e n t  
t h r o u g h  n e g a t i v e  i n f e r e n c e .  

Although a t  t h e  h e a r i n g  a p p e l l a n t  p r o t e s t e d  t h a t  s h e  was 
n o t  aware o f  t h e  r a n g e  o f  r i g h t s  and d u t i e s  o f  American c i t i -  
z e n s h i p ,  s h e  conceded t h a t  s h e  had n o t  been p a r t i c u l a r l y  c a r e -  
f u l  and had "s tumbled  b a d l y  o v e r  some - o v e r  some l aws  and 
r e g u l a t i o n s  t h a t  s h o u l d  have been  f o l l o w e d . "  19,' I t  seems 
t o  u s  t h a t  t h e  most damaging i n t e r p r e t a t i o n  onecould p l a c e  
on a p p e l l a n t ' s  post-1965 conduc t  i s  t h a t  s h e  was impruden t  
i n  n o t  t a k i n g  t h e  e v i d e n t i a r y  s t e p s  t h a t  might  have been 
d e s i r a b l e  t o  show a n  a b s e n c e  o f  i n t e n t  t o  relinquish U n i t e d  
S t a t e s  c i t i z e n s h i p .  

I n  t h e  end ,  t h e  i s s u e  o f  i n t e n t  t u r n s  on t h e  burden  o f  
p r o o f  t h a t  l a w  and the Supreme C o u r t ' s  i n t e r p r e t a t i o n s  p l a c e  
on t h e  Department .  Nega t ive  i n f e r e n c e s  canno t  a d e q u a t e l y  b e  
i n t e r p r e t e d  p o s i t i v e l y  t o  show i n t e n t  t o  s u r r e n d e r  c i t i z e n -  
s h i p .  



It is not enough for the Department to point to actions 
that might be construed as indicative o f  an intent to relin- 
quish citizenship. The Department must show affirmatively, 
by a preponderance of the evidence, that in 1965 appellant 
intended to sever her allegiance to the United States. 

Here the preponderance of the evidence does not demon- 
strate a clear intention on the part of appellant to renounce 
her United States citizenship in 1965 - the time at issue. 
Appellant's actions in the year 1965 and in the years there- 
after are not inconsistent with her expressed belief that she 
retained that citizenship, when she acquired British citi- 
z e n s h i p , a n d  that she was unaware that she might have placed 
in jeopardy her United States citizenship by her failure to 
place on the record indicia of an intent to maintain that 
citizenship until she was so advised in 1982. 

The Board is of the view that on all the evidence the 
Department has not met its burden of proof. 

In consideration of the foreaoina and our review of the 
entire record, we conclude that aftho;gh appellant voluntarily 
registered as a British citizen, she did not do so with the 
intention of relinquishing her United States citizenship. We 
therefore reverse the Department's determination of loss of 
nationality. 

Mary Ef Hoinkes, Member 

- I 

/,// /&u. ({dr- c{ & - L M ~  
Howard Meyers, Memb& 
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