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DEPARTMENT OF STATE

BOARD OF APPELLATE REVIEW ;

ix e wxrrer of:  off |l I -

This case has been brouaht to the Boar¢ of Appelizte
keviev by DN N L o- appeal from an administrative
Cetermination of the Derartment of State that he expatriated

Limeelf or June 27, 1973, under the provisions of section
342(a) (1) oi the ;mn;cratlon ané Nationality Act by obtaining
raturaliza tlon in Canace upon his own appllcaylo“. 1/

The issues we must decifie are (1) whether appellant sought
Canadiar citizenship voluntarily, ané (2) if he ¢ié so, whether
+hat act was accompanied by an intent to relinguish United
Stztee citizenship. It is our conclusion that appellant obtained’
naturalizatior of his own free will, but that the Department has
not sustained ite burden of provinc that his naturalization was
accompanied by the recuisite intent to surrender Unitel States
citizenshig. s

rccordingly we will reverse the Department's holding of
lcees of nationality.

1/ cSection 249(a){(l) of the Immigration ané¢ KNationality Act,
T U.S.C. 14Bl, reads:

Sec. 349. (a) From and after the effective date of this
Act & person who is & national of the Unitecd Statecs whether
by birth or naturalization, shall lose his nationality by --

(1) obtaining naturalization in & foreign
state upon his own application, . . .




as

I

‘ iiiiiiiii iiiiie a United States citiéen by birth at

An afficdavit eppellant executed on September 24, 1983,
the followinc curriculum, suae vitae: FHe was educatec

gives

In the United States, anc¢ served honorably in the United
States Army from late 1943 to Rpril 1247. BHe received a
Lachelor of science degree in agriculture {rom Cornell in
1051. He is married tc & United States citizen an¢ has three
chiléren, all Unitec States citizens; one, born in Canads,
nae Gual nationality. From 1951 to 1958 appellant was
emploved in the United States. 1In 1258 he was transferred to
hie emplover's subsidiary in Cer.aéa as 2 technical acdviser on
canning. In 196€ bhe was promoted Director of Research and
Technical Services, 2 pesitiorn he helé as of the date of this
appeal. As an extension of his job, he is chairman of the
Fooé Safety Container Integrity Committee of Canada which
represents all Canadian can manufacturing and fooé processing

companies in Canada in their Gealings with the competent agén
of the Canadian Government in setting standarés, drafting
lecislation and enforcing industry-wide regulations throughou
Canada.

After his promotion in 1966, appellant states that he
"began to feel mounting pressure...to become a naturelized
canadian in order to become more effective in carrying out my
responsibilities with Canacdian business anc regulatory
agencies.”

He further states that he sensed that Americans in
his company were not being promotecC as readily as Canadians
and that "the Canadian pecple and Government were expressing
ar, interest in using Canadian talent.”

rppellant applied to be naturalizeé as a Canadian citize
and on June 27, 1973, after taking the prescribed oath of
allegiance to the British Crown, was issued a certificate of
Canadian citizenship. BAccording to his own statement, he
obtained a Canadian passport which he has used since 1878 ex-
clusively for business travel. 2/

2/ The record does not indicate whether appellant ever held
U.S. passport. »According to the United States Consulate Gene
at Toronto, appellant was last documented in Canada as a Unit
States citizen in October 1970 when he was issued an identity
card at Toronto.



In the spring of 1982 the Consulate Gene*a; at Toronto
learned of auoel ant's naturalization, ané after receiving
confirmation thereo? from the Canadian avthorities, wrote
appellant on April 26th to inform him that he might have
expatriated himself. As reguested by the Consulate General,
he completeé a guestionnaire to facilitate the determination
of his c1tlzeﬂ<h ip status and returned it to the Consulate
General with & letter Gated Mav- 20th explaininc the circum~
e+ancee under which he had become a Canadian citizen. It
does not appear that appellant was interviewed by a consular
officer.
ompliance with section 358 of the Immigration and
ty Act, the Consulateé General prepareé a certificate
£ “atlonallty in appéllant's name on May 2B, 1982. 3/
he Constlate General certified that apoe‘*ant acguired United
tates nationality at birth; that he obtained raturalization in
araéa upon his owr application; and concluded that he Lac
hereby expatriated himself under the provisions of section

29{a) (1) of the Immigration and Nationality Act.

'O

3/ Section 358 of the Immigration and Xationality Act, B U.S.C.
1501, reaéds:

Sec. 358. Whenever a diplomatic or consular officer of the
Uniteé Statee has reason to believe that a persor while in a
foreign state has lost his United States nakloﬂallty under any
provision of chapter 3 of this title, or under any provision of
chapter IV of the Kationality Act of 1240, as amended, he shall
certlfv the facts upon which such belief is Lbased to the
UCDaerent of State, in writing, under the regulatlons prescribed
by the Secretary of State. 1If the report of the diplomatic or
consular officer is approved by the Secretcry of State, a copy of
the certificate shall be forwarded to the Attorney General, for
his information, and the diplomatic or consular office in which
the report was made shall be directed to forward a copy of the
certificate to the person to whom it relates.



The Department approved the certificate on July 20,
1%€2, approval constitutinc an administrative determination of
loge of nationality from which a properly filed and timely
appeal may be brovght to this Boaré. BAppellant cave notice of
appeal hrouak counsel on July 15, 1983.

Ee submits that hie naturalization was obtained under
cressure ané that he éié mot intend to relinguish his United
States citizenship.

11

Unier law, & national of:.the Unitec Statee shall lose his
rationalityv by obtaininc naturalization in & foreign state upor
Fie own app"f'tﬂor i/

contested that appellant sought and obtained
enship. Loss of nationality shall not result,
€ the expatriating act in guestion was performed
lv ané with the intention of surrendering Unlted
s

4/ Note 1, supra.
pa— T S———

5/ Yance v. Terrazas, 444 U.S. 252 (1980); Afroyvim v. Rusk,
387 U.S. 253 {(1967).




w

ztute presumes that a person who does an act

ze expatriasting acts voluntarily, but the presump-
rebutted upon a showing by a preponderance of

e that the act was Gone involuntarily. 6/ The

the evicenc
burder. thue rests on appellant to prove that hie acguisition
of & Cznadian citizenship was involiuntary.

ir hie notice of appeal, -appelliant said that he "é&id
no: perforr Canadian raturzlization voluntarily.” In his
cpening briel and acceompanying afficavit, appellant posits a
cz2se of déurecss, which may Dbe curmarized aze follows: FHe felt
mountinc pressure” alter premotion in his company to become
naturalized in order to DeCOmE MOTE effective in carrying
out hLie responsibilities witk Carnadian bueiness and regulatory
zcenciesg. AhmEricans Were not being promotet as reacily as
Cznadians, ant there was & ceneral view 1in Canade that ‘
Caracdian "talent"” shoulé be uvsec.

6/ Section 345(c) of the Immigration and Nationality Act, 8
U.S.C. 1481, provides in pertinent part:

Except as otberwise proviéeé in subsection (b), any
person who commits oI performs, or who has committed or
performed, any act of expatriation under the provisions of
thie or any other Act shall be presumed to have done so
voluntarily, but such presumption may be rebutted upon a
showing, by a preponderance of the evidence, that the act
or acts committed or performed@ were not done voluntarily.



The "mounting pressure” appellant a2llegedly felt does not
pass judicially settleé tests for Getermining legal duress.
The ceneral rule was laié down in Doreau v. Marshall. 7/
There the court said: . -
1f by reazson oI extraoréinary circumstances
amountinc to true duress, an americar
rational is forced into the formalities oF
citizenchip oI another country, the sine
gua norn of expatristiorn is lacking. There
{c not asuthentic abzngonment of his own
rationalitv. Eis act, if it can be callec
hie act, is involuntary.
The court made clear, on the other handg, that periorming
ar expatriating act even in a difficult situatiorn as & ratter

of expediency is not duress. o

rppellant's situvation was hardly rextraoréinary” within
the meaning of Doreau. He may have found that as an American
citizen his effectiveness in Gealing with Canacdian regulatory
acencies and businesses was limited, but he has not alleged,
let alone proved, that it would have been impossible for him
to perform his duties efficiently had he not become 2 Canacian.

Furtbermore, he offers no evidence to show that the
conseguences oI not obtaining naturalization would have been
sc serious as to have threatened his livelihooc ané ability to
support his family. 1In a word, he has not shown that he had
no alternative to obtaining naturalization. It seems evident
to us that appellant haé a choice, and freely elected to become
naturalized.

_Z/ 170 F. Supp. 721, 724 (1948).



Neither motivation nor the difficulty of, the choice
makee an action involuntary if the actor is free to choose
between alternatives. B8/ .

'in contemplation of law, appellant was not subijected to
duress to become a Canacdian citizen. We therefore findé that
he haec failed to rebut the legal presumption that he obtained’
naturalization in Canadsa voluptarily.

117
rlthough appellent obtzinel naturalization in Canadsz
voluntarily, the cuestion rermeins whe=her, on all the evicence,
the Government has met its burder of proof that appellant
ircended to relinguish his Unitedé States nationality when he
verforme¢ that act of expatriation. B8/ ‘

8/ ©Prieto v. United States, 28%2 F. 2¢ 12 (1961); Jubran wv.
Onitec States, 255 F. 2¢ B1 (1958). similarly Jollev v.
Immigration and Naturalization Service, 441 F. 246 1245 (1971):
¥ .The opportunity to make a personai choice is the essence
of voluntariness.” At 1250.

9/ Vance v. Terrazas, note 4, supra.




the Department's burden to prove by & prepon-

tnhe evidence that appellant intended to relinguish
ctates citizenship when he obtaineé naturalization
10/ 1Intent may be shown by appellant's worés or
£57r inference from proven conduct, 11/ andé i

mined as of the time the ctatutory expatriat

r
ne. 12/ :
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12/ Terrazas V. Haig, €53 F. 28 285 (1981).

13/ vVance v. Terrszas, note 4, suora, citing Kishikawa V.
Dulles, 356 U.S. 129 {1958 .

14/ See also Richards v. Secretary of State, CV 80-4150,

ETip op. (C.D. Cal. Rugust 16, 1982). ~n oath that contains
onlv an express affirmation of loyalty to the country whose
citizenship is sought "jeav/Es7 ambiguous the intent of the
utterer recarding his preseﬁt”nationality.“ at 5.



Since there is no evicdence bearing on appellant's intent
¢ating from appellant's commission of the statutory expatria-
ting act (save his raturalization ané oath he took to the
British Crown), the Department submits that appellant's other
conduct proves his intent to relinguish Uniteé¢ States citizemn-
ship. The Department stresses that appellant has lived in
Canada for 25 vears, 11 as a citizen;. and that he obtained anc
travelleé on a Canadian passpori. Furthermore, appellant €&ic

not consult U.S. authorities before becoming naturalized, and
cparently di¢ not vote in +he United States or pal} income
+ay after becoming a Canadian citizen. The Department sums
ur ite case by stating that: "The circumstances suggest
rather that ir 1973 appellant had concludec that hie life lay
ir Canadz ané he made & choice to cast his Jot with that
country."” ~
The taeic cuestion it whether the foregoing facts are
sufficiently probative to permit one to éraw a fair inference
thz+ appellant probably intended to relinguish his United
c:ates citizenship when he acguired the citizenship of Carnada.
we think that they are not. .
We accept appellant’'s assertion that he went to Canada
ané remained there for business reasons, clearly legitimate
ipstification for his long residence abroad. As the Supreme
Court stateé in Schneider v. Rusk, 377 U.S. 163 (1964):
Living abroad, whether the citizen be
rnaturalized or native born, is no badge
of alleciance anéd in no way evidences
2 voluntary renunciation of nationality
ané allegiance. It may indeed be
compelleé by family, or other legitimate
rezsons. '
rppellant’'s use of a2 foreign passport, of course, may be
suoosstive of an intention to hold himself out solely as a
czrnaciap citizen, but it is no more than suggestive, especially
ir the absence of evidence that he used it to enter the United

+ates, ané in view of appellant’s uncontroverteé assertion
that he used the Canadian passport exclusively for business,
not personal, travel. Although appellant was mistaken in his
apparent belief that he had automatically acguireé dual
nationality, that appears to have been his perception. Thus,
it ie altogether possible that appellant used his Canadian
pzssport as a matter of convenience rather than in cerogation
of his mmerican citizenship.



ERV

- 1C - .

Xor do we &raw the same inferences as the Department -
Goes either from the fact thet before becoming naturalizec
appellant ¢éi¢ not finé out vwhat implications naturalization
miéht rzve for hic Rmerican citizernship, or from his
admitted neclect of some o¢ the civic oblications of United
Ciates citizenship. The "did nots" ascribed to appellant
are =t best eguivocal indicators of an intent to relinguish
citizenshiz. This is so bescause the enumerated omissions
could as raticnally be ascribed to lack of foresight, pru-
Sence, azlertnecse or any other buman failing as they could
pe tc & purpcose anc cesian to c¢ive up hie Rmerican citizen-
shiz. Granted, appellant's failure to do +the thinge he
ought tc have done tc azssert his hrmerican citizenship falls
chors ¢ the conduct of that hvpothetical reazent, the
créinary prudent or reszsonzble marn.. But it is not incon-
ciectent tc reproach him for lsck of caution ané at the
came time accept that he right Lave actel as he Gic for rezsons
thz+ are not remotelv akin tc &n intention to Civest himself of
United States citizenshir. ‘

The recoré shows no unambicuous act or statement by
appellant in derocastion of an intention to remair & United
Stztes citizer. Eis own pleadings, though undocumented, presen
e fair picture of 2 person who wishes to preserve his connec-
tions with the Unitecé States, despite his long sojourn abroad.

The Department's cese of intentional ebandonment of
appellant's Uniteéd States citizenship rests on an unsure
footing. It has not showr affirmatively, as we believe it
must o under the controllinc decisicne, that zppellant
willed loss of his citizenship. Ve thereiore concluée that
the Department hLas failed to cerry its burdern of proving by
& preponderance of the evidence that appellant obtainec
Canadiarn citizenship in 1973 with the intention of relinguish-

ing his Uniteé States citizenship.
v

in consideration of the foregoing analysis ané a careful
review of the entire recoré in this case, it is our Jjudcgment
that appeliant dié not expatriate himself. Accordingly, wve
reverse the Department's holdlnc o‘ loss oof hls ationality.

L/t/&;» 3 T ﬁ/’*;;”*~"g“‘

rlan G. SCames, Chairman
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