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October 2 2 ,  1 9 8 4  

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

I N  THE MATTER OF:  G  F  W  

This  i s  an appea l  t o  t h e  Board of  Appe l l a t e  R e v i e w  from 
an a d m i n i s t r a t i v e  de t e rmina t ion  of t h e  Department of  S t a t e  t h a t  
a p p e l l a n t ,  G  F  W  e x p a t r i a t e d  h imse l f  on 
January 9 ,  1959  under t h e  p rov i s ions  of s e c t i o n  349(a)(3) of  t h  
Immigration and N a t i o n a l i t y  A c t  by s e r v i n g  i n  t h e  armed f o r c e s  
of Canada. - I/ 

a l i t y  i s s u e d  i n  t h i s  case on February 24, 1 9 5 9 .  Twenty- five 
y e a r s  l a t e r  a p p e l l a n t  e n t e r e d  an appea l .  A t  t h e  o u t s e t ,  t h e  
Board i s  r equ i r ed  t o  determine whether an appea l  so long  de- 
layed  may be e n t e r t a i n e d .  
as a p p e l l a n t  h a s  p re sen ted  no l e g a l l y  s u f f i c i e n t  excuse f o r  not 
seek ing  ea r l i e r  r e l i e f ,  the  appeal  i s  b a r r e d  2nd t h e  Board 
l a c k s  j u r i s d i c t i o n  t o  c o n s i d e r  it. Accordingly,  t h e  appea l  wil 
be dismissed.  

The Department approved the c e r t i f i c a t e  o f  loss of na t ion-  

I t  is  our  conc lus ion  t h a t  inasmuch 

1/ 
% U.S.C. 1481(a)  ( 3 )  provides  as fo l lows:  

Sec t ion  349 ( a )  (3) of  t h e  Immigration and N a t i o n a l i t y  A c t ,  

. . *  

Sec. 349. (a) From and a f t e r  the  e f f e c t i v e  d a t e  of  t h i s  
A c t  a person who i s  a n a t i o n a l  of t h e  Uni ted S t a t e s  whether  
by b i r t h  or  n a t u r a l i z a t i o n ,  s h a l l  lose h i s  n a t i o n a l i t y  by -- 

(3) e n t e r i n g ,  or s e r v i n g  i n ,  t h e  armed f o r c e s  of a 
f o r e i g n  s t a te  unless, p r i o r  t o  such e n t r y  or service, 
e n t r y  o r  service i s  s p e c i f i c a l l y  a u t h o r i z e d  i n  w r i t i n g  by t h e  
S e c r e t a r y  @f S t a t e  and t h e  S e c r e t a r y  of  Defense: 
That  t h e  e n t r y  i n t o  such s e r v i c e  by a person  p r i o r  t o  t h e  
a t t a inmen t  of h i s  e i g h t e e n t h  b i r t h d a y  s h a l l  serve t o  e x p a t r i a t e  
such person only i f  t h e r e  e x i s t s  an o p t i o n  t o  s e c u r e  a release 
from such s e r v i c e  and such person f a i l s  t o  e x e r c i s e  such op t ion  
a t  t h e  a t t a inmen t  of h i s  e i g h t e e n t h  b i r t h d a y ;  or  . . . 

such 

Provided,  

I 
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Appel lant  was born on  
of a  f a t h e r  and  mother. Through h i s  mother 
he acqui red  United S t a t e s  c i t i z e n s h i p  under s e c t i o n  201(g)  
of t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 .  H e  has  l i v e d  a l l  h i s  l i f e  i n  
Canada. 

2/ 

On May 2 9 ,  195.6,  a t  t h e  age of 1 5 ,  a p p e l l a n t  e n l i s t e d  i n  
tne Royal Canadian Corps of  S i g n a l s  ( M i l i t i a )  as a bandsman. 
I t  appears  t h a t  upon a t t a i n i n g  t h e  age of 1 8  a p p e l l a n t  i n t ended  
t o  cont inue  an army career, f o r  on January 9 ,  1959 he took an 
oa th  of  a l l e g i a n c e  t o  t h e  B r i t i s h  Crown, as a t t e s t e d  by o f f i c e r s  
of t h e  regiment i n  which he  was se rv ing .  fie w a s  Cischarged on 
October 6 ,  1959. 

According t o  an a f f i d a v i t  a p p e l l a n t  executed  on January 1 0 ,  
1984, he v i s i t e d  the  United S t a t e s  Embassy a t  Ottawa around t h e  
middle of January 1959. I n  t h e  a f f i d a v i t  fie exp la ined  t h e  
reason f o r  h i s  v i s i t  a s  fo l lows:  

2/  Sec t ion  201(g)  of t h e  N a t i o n a l i t y  A c t  o f  1 9 4 0 ,  8 U.S.C. 6 0 1 ( g ) ,  
read  i n  p e r t i n e n t  p a r t :  

Sec. 201 .  The fo l lowing  s h a l l  be n a t i o n a l s  and c i t i z e n s  
of  t h e  U n i t e d  States . . .  

(9) a person born o u t s i d e  t h e  United States  and i t s  ou t-  
l y i n g  posses s ions  of p a r e n t s  one of whom i s  a c i t i z e n  of  t h e  
United S t a t e s  who, p r i o r  t o  t h e  b i r t h  o f  such pe r son ,  h a s  had 
t e n  y e a r s '  r e s idence  i n  t h e  United S t a t e s  or one of i t s  out-  
l y i n g  posses s ions ,  a t  l eas t  f i v e  o f  which w e r e  a f t e r  a t t a i n i n g  
the  age of s i x t e e n  y e a r s ,  t h e  o t h e r  be ing  an a l i e n  .... 
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When I was 1 8 ,  I cons idered  j o i n i n g  t h e  
Royal Canadian Mounted Police (which I 
subsequent ly  d i d  a t  age 1 9 )  and I f e l t  
dua l  c i t i z e n s h i p  might be  an impediment .... 
I had heard  t h a t  having served i n  t h e  
Canadian Armed Forces  would cause  m e  t o  
l o s e  my U.S. c i t i z e n s h i p .  I r e p o r t e d  t o  
t h e  U . S .  Embassy, f i l l e d  o u t  some forms 
t e s t i f y i n g  t o  t h e  f a c t  t h a t  I had se rved  
i n  t h e  Can. /sic7 Armed Forces ,  and was 
subsequently- advised t h a t  I had i n  f a c t  
been depr ived  of my U . S .  c i t i z e n s h i p .  

The record  shows t h a t  on January 1 5 ,  1959 a p p e l l a n t  
executed an a f f i d a v i t  of e x p a t r i a t e d  person i n  which h e  swore 
t h a t  on January 9 ,  1959 he e n r o l l e d  i n  t h e  Royal Canadian Corps 
of S i g n a l s  and on t h e  s a m e  day swore an o a t h  of  a l l e g i a n c e  t o  
Queen E l i z a b e t h  11, H e  f u r t h e r  swore t h a t  he had performed t h e  
A c t  f r e e l y  and v o l u n t a r i l y .  

I n  compliance w i t h  s e c t i o n  358 of  t h e  Immigration and 
N a t i o n a l i t y  A c t ,  t h e  Embassy d r a f t e d  a c e r t i f i c a t e  of loss of 
n a t i o n a l i t y  i n  a p p e l l a n t ' s  name on January 1 6 ,  - 3/ The 1959- 

- 3/ 
1501 ,  r eads :  

S e c t i o n  358 of  t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 

Sec t ion  358. Whenever a d ip loma t i c  o r  c o n s u l a r  o f f i c e r  of 
the United States  has  reason  t o  b e l i e v e  t h a t  a person  whi le  i n  a 
f o r e i g n  s t a t e  h a s  l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under any 
p r o v i s i o n  of c h a p t e r  3 of t h i s  t i t l e ,  or  under any p r o v i s i o n  of 
c h a p t e r  I V  of t h e  N a t i o n a l i t y  A c t  of  1950,  as amended, he s h a l l  
c e r t i f y  t h e  f a c t s  upon which such b e l i e f  i s  based t o  t h e  
Department of S t a t e ,  i n  w r i t i n g ,  under r e g u l a t i o n s  p r e s c r i b e d  
by t h e  S e c r e t a r y  of S t a t e .  I f  t h e  r e p o r t  of  t h e  d ip loma t i c  o r  
c o n s u l a r  o f f i c e r  i s  approved by t h e  S e c r e t a r y  of S ta te ,  a copy 
of t h e  c e r t i f i c a t e  s h a l l  be  forwarded t o  t h e  At torney  General ,  
f o r  h i s  i n fo rma t ion ,  and t h e  d ip loma t i c  or  c o n s u l a r  o f f i c e  i n  
which t h e  r e p o r t  w a s  made s h a l l  be d i r e c t e d  t o  forward a copy of 
t h e  ce r t i f i ca te  t o  t h e  person t o  whom it r e l a t e s .  

. 
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Embassy certified that appellant acquired United States 
nationality through birth in Canada to a United States citizer! 
mother; that he had served in the armed forces cf Canada; and 
thereby expatriated himself under the provisions of section 
349(a) (3) of the Immigration and Nationality Act. 

The Department approved the certificate on February 24, 
1959. 

Twenty-two years later in January 1981 the Embassy at 
Ottawa informed the Department that appellant had made inquiries 
about his citizenship status, and had stated that he had been 
informed in 1958 /Sic7 - that he had "technically" lost his United 
States citizenship. The Embassy asked the Department whether 
there was ii record of approval of a certificate of loss of 
nationality in appellant's name. 

The Department advised the Embassy that appellant had been 
found to have expatriated himself in 1959, and instructed the 
Embassy that if appellant applieci for documentation as a United 
States citizen, he should submit evidence of his intent in 1959 
regarding relinquishment of United States citizenship. 

It appears that appellant did not pursue the matter until 
late in 1983 when he submitted various documents regarding the 
issue of intent. 

The Department informed the Embassy on February 9, 1984 that 
after reviewing all the evidence of record, it had concluded that 
appellant intended to relinquish his United States citizenship 
in 1959. The Department instructed the Embassy to inform appel- 
lant that if he wished to contest the determination of loss of 
citizenship, "he may pursue the matter by appealing to the 
Board cf Appellate Review." 

He entered an appeal on February 23, 1984, contending in 
the main that he did not join the Canadian Armed Forces with 
the intention of relinquishing his United States citizenship. 

Given appellant's long delay in taking this appeal, the 
Board did not request that the Department submit a brief on all 
the issues; it did, however, request that the Department review 
the record in appellant's case and submit it with appropriate 
comments for consideration by the Board. On May 10, 1984 the 
Deputy Assistant Secretary for Consular Affairs submitted a 
memorandum which states in relevant part as follows: 
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... We believe that his appeal is barred 
by the reasonable time requirement of 
the Board's regulations: 22 C.F.R, 
50.60 (1967) He had not provided any 
compelling reason why he waited twenty- 
four years before filing the appeal that 
would excuse the unreasonable delay. 

The Department has concluded that based 
on the evidence, Mr. W had intended 
to relinquish his claim to his U.S. 
citizenship when he swore allegiance to 
Queen Elizabeth I1 in January 1959. Now 
twenty-four years later, when he is 
eligible for a pension from the RCMP, 
thinking of starting a second career and 
circumstances have generally changed, he 
has decided to come to the United States. 
With that in mind, he has rr:ade his current 
appeal 

We have examined the case record and find 
that the holding of l o s s  represents the 
Department's conclusion that Mr, G  
F  W  relinquished his United 
States citizenship when he naturalized in 
Canada. We see nothing in the record 
that causes us to question that conclusion. 

I1 

At the outset, the Board must decide whether it has 
jurisdiction to consider an appeal taken twenty-five years aftei 
appellant was informed that he had lost his United States natior, 
ality. Whether the Board has jurisdiction depends on our findini, 
that the appeal was filed within the limitation prescribed by t h c  
regulations that are applicable in this case. Timely filing is 
mandatory and jurisdictional. U.S. v. Robinson, 361 U.S. 220, 
224 (1960). Thus, if we find that the appeal was not timely 
filed, we will have no option but to dismiss it. 

From 1959 to date, there was a process which afforded 
appellant a means to challenge the holding of l o s s  of his 
nationality. 
in 1959; in 1967 it was succeeded by the Board of Appellate 
Review. Constructively or explicitly by regulation, the 

A Board of Review on Loss of Nationality existed 
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l i m i t a t i o n  on appea l  from 1959 t o  1979 ( t h e  r e g u l a t i o n s  
governing t h i s  Board were amended and r e v i s e d  i n  1 9 7 9  t o  
provide f o r  a one-year l i m i t  on appea l )  w a s  w i t h i n  a reason-  
able t i m e  a f t e r  r e c e i p t  of n o t i c e  of t h e  Depar tment ' s  ho ld ing  
of loss of n a t i o n a l i t y .  

i s  more p rope r ly  and f a i r l y  a p p l i c a b l e  t o  t h e  case be fo re  t h e  
Board than t h e  c u r r e n t  l i m i t a t i o n  c f  one yea r  a f t e r  approval  of 
t h e  c e r t i f i c a t e  of l o s s  of  n a t i o n a l i t y .  
ques t ion  t h e r e f o r e  i s  whether a p p e l l a n t  took h i s  appea l  w i t h i n  
a reasonable  t i m e  a f t e r  he r ece ived  n o t i c e  of t h e  Department 's  
ho ld ing  of l o s s  of h i s  United States c i t i z e n s h i p ,  n o t i c e  he 
concedes he duly  r ece ived .  

p a r t i c u l a r  case, t a k i n g  i n t o  account  t h e  i n t e r e s t  i n  f i n a l i t y ,  
t h e  reason f o r  d e l a y ,  t h e  p r a c t i c a l  a b i l i t y  of the  l i t i g a n t  
t o  l ea rn  e a r l i e r  of t he  grounds r e l i e d  upon, and p r e j u d i c e  t o  
o ther  p a r t i e s .  
S i m i l a r l y ,  La i r sey  v. The Advance Abra i s ives  Company, 542 F. 2d 
9 2 8 ,  930, quo t ing  11 Wright & M i l l e r ,  Federal Practice and 
Procedure ,  Sec. 2866, a t  228-29: 

- 4 /  

I t  i s  our  view t h a t  t h e  l i m i t a t i o n  o f  " r easonab le  t i m e "  

The d i s p o s i t i v e  

What c o n s t i t u t e s  r ea sonab le  t i m e  depends on t h e  f a c t s  of a 

Ashford v. S t e u a r t ,  657 F. 2d 1053, 1055 (1981) .  

4 /  
Board of Review on Loss of N a t i o n a l i t y .  C o n s t r u c t i v e l y ,  however, 
t h e  l i m i t  would have been " r easonab le  t i m e , "  under t h e  g e n e r a l  
common l a w  r u l e .  
t h e  Board of  Review on L o s s  of N a t i o n a l i t y  and subsequent ly  t o  t he  
Board of Appe l l a t e  R e v i e w  w a s  " reasonable  t i m e .  'I 

S e c t i o n  50.60 of T i t l e  2 2 ,  Code of Fede ra l  Regula t ions ,  22  CFR 
50.60 (1966 )  and 22 CFR 50.60 (1967-79). 

U n t i l  1 9 6 6  t h e r e  w a s  no s p e c i f i e d  l i m i t  on appea l  t o  t h e  

From 3.966 t o  1979 t h e  l i m i t a t i o n  on appea l  t o  
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What c o n s t i t u t e s  reasonable  t i m e  must of 
n e c e s s i t y  depend upon t h e  f a c t s  i n  each  
i n d i v i d u a l  ca se . "  The c o u r t s  c o n s i d e r  
whether t h e  p a r t y  opposing t h e  motion has  
been p re jud iced  by t h e  de l ay  i n  s e e k i n g  
r e l i e f  and they  c o n s i d e r  whether t h e  
moving p a r t y  had some good reason  f o r  h i s  
f a i l u r e  t o  take a p p r o p r i a t e  a c t i o n  sooner .  

Appel lant  concedes t h a t  a de l ay  of twenty- f ive  y e a r s  "may 
seem somewhat p e c u l i a r , "  and t h a t  he w a s  made aware of appea l  
procedures  i n  1 9 5 9  when he w a s  s e n t  t h e  approved c e r t i f i c a t e  of 
l o s s  of h i s  n a t i o n a l i t y ,  a l t hough ,  he n o t e s ,  no l i m i t a t i o n  of 
a c t i o n  per iod  had been s p e c i f i e d .  H e  submi ts ,  however, t h a t  
t h e  fol lowing c o n s i d e r a t i o n s  war ran t  t h e  Board excus ing  t h e  de1.r 

I n  1 9 5 9 ,  I w a s  b u t  1 8  y e a r s  of age. My 
r e c o l l e c t i o n  of e v e n t s ,  i s  t h a t  t h e  V i c e  
Consul was a very  unp leasan t ,  a b r a s i v e  
i n d i v i d u a l  who cpenly  b e r a t e d  m e  f o r  
having done something ( se rved  w i t h  t h e  
Canadian Armed Forces) t o  cause  t h e  
r e l i n q u i s h i n g  of my American c i t i z e n s h i p .  
I reca l l  t h a t  he f e l t  t h a t  i f  any c h o i c e  
had t o  be made, I should have op ted  t o  
f o r f e i t  my Canadian c i t i z e n s h i p  and re- 
t a i n  my U . S .  s t a t u s .  I a m  s u r e  t h e  
h o s t i l e  r e c e p t i o n  wh ich  I r ece ived  from 
t h i s  p u b l i c  o f f i c i a l  unnerve6 m e ,  and 
i n f luenced  any thought  of appea l .  Indeed ,  
I gained t h e  impress ion from t h e  V i c e  
Consul t h a t  whi le  appea l  p rocedures  were 
p o s s i b l e ,  any such a t t empt  hould probably  
be  f u t i l e  as I had se rved  wi th  t h e  
Canadian Armed Forces, a u t o m a t i c a l l y  
caus ing  loss of  c i t i z e n s h i p .  

As I p rev ious ly  i n d i c a t e d ,  a t  t h e  age  of 
1 8  y e a r s  my consuming i n t e r e s t  w a s  t o  j o in  
t h e  Royal Canadian Mounted P o l i c y  (RCMP) 
which I subsequent ly  d i d  i n  1 9 6 0 .  I have 
se rved  wi th  t h i s  d i s t i n g u i s h e d  o r g a n i z a t i o n  
c o n t i n u a l l y  s i n c e  t h a t  t i m e .  I f e l t  t h a t  
any a t tempt  t o  engage w i t h  t h e  RCMP might 
be jeopard ized  by my having U . S .  c i t i z e n -  
s h i p ,  and t h i s  o f  cou r se  a lso provided  some 
impetus no t  t o  pursue appea l  p rocedures .  A 

I 
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few years ago ,  I l ea rned  t h a t  s e r v i c e  i n  
an A l l i e d  Armed Forces  no longer  w a s  
cause  t o  l o s e  U . S .  c i t i z e n s h i p  and t h i s  
i s  what provoked my enqui ry  wi th  t h e  U.S. 
Consul i n  O t t a w a  about  t h r e e  y e a r s  ago. 

My pe r sona l  circumstances have changed 
q u i t e  markedly over t h e  p a s t  twenty- five  
y e a r s  and I a m  o l d e r  and w i s e r .  1 now 
f i n d  myself i n  a p o s i t i o n  where having 
over  2 0  y e a r s  s e r v i c e ,  I have t h e  o p t i o n  
of o b t a i n i n g  an immediate pension from my 
employer, and a m  contemplat ing a second 
c a r e e r .  I have renewed c o n t a c t s  wi th  my 
r e l a t i v e s  r e s i d i n g  i n  t h e  United S ta tes ,  
and t h e  p o s s i b i l i t y  e x i s t s  of r e s i d i n g  
t h e r e  a t  some t i m e  i n  t h e  f u t u r e ,  and 
seek ing  employment. 
which t r i g g e r e d  my r e q u e s t  f o r  r e i n s t a t e -  
ment of  U.S. c i t i z e n s h i p .  

T h i s  i s  one f a c t o r  

For t h e  reasons  s t a t e d  below t h e  Board does n o t  c o n s i d e r  
t h a t  a p p e l l a n t  bas o f f e r e d  l e g a l l y  s u f f i c i e n t  reasons  f o r  s i t -  
t i n g  on h i s  r i g h t  of appea l  f o r  twenty- five  yea r s .  

o f f i c i a l  from pursu ing  an appea l  and a t  Ege 1 8  might have been 
u n l i k e l y  t o  cha l l enge  such an a u t h o r i t y ,  there i s  no e v i d e n t  
reason  why, a few y e a r s  l a t e r  when m o r e  mature ,  he  could n o t  
have i n i t i a t e d  an appea l  had he keen genuinely  concerned about  
loss of United S t a t e s  c i t i z e n s h i p .  But, as he s t a t e d  above, ne 
appears  t o  have cons idered  United S t a t e s  c i t i z e n s h i p  an impedi- 
ment t o  j o i n i n g  the  RCMP. 
a f f i d a v i t s  he executed i n  1983 and 1984. 

e x e r c i s e d  a choice  i n  1959 between r e t a i n i n g  United S t a t e s  
c i t i z e n s h i p  or t a k i n g  a cou r se  of a c t i o n  t h a t  might j eopa rd i ze  
c i t i z e n s h i p .  
i n t e n t  i n  1959 a t  t h i s  p o i n t  i n  o u r  a n a l y s i s ,  w e  n o t e  t h a t  he 
h imse l f  made q u i t e  clear t h a t  from 1959 onwards h e  had l i t t l e  
i n t e r e s t  i n  r e t a i n i n g  American c i t i z e n s h i p  and t h a t  it w a s  
o n l y  r e c e n t l y  t h a t  he  began t o  t h i n k  t h a t  i t s  recovery  might 
be  t o  h i s  advantage.  

Although a p p e l l a n t  may have been discouraged by a U.S. 

H e  made t h e  same concess ion  i n  t w o  

I t  seems e v i d e n t  t h a t  for  a l l  p r a c t i c a l  purposes  a p p e l l a n t  

While w e  t a k e  no p o s i t i o n  on t h e  i s s u e  of h i s  

. 
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Furthermore , we find prejudice to the Department's case i f i  

appellant's long delay in appealing. At this distance from the 
events of 1959 the Department would plainly be handicapped in 
attempting to carry its statutory burden of proving the issue 
of appellant's intent. 

Appellant has not demonstrated, as it is his burden to do, 
that any factor beyond his own control prevented him from takins 
an earlier appeal. The delay was manifestly of his own making. 
Were we to assert jurisdiction, after passage of so many years, 
the dignity and finality of the Department's determination of 
loss of nationality would be undermined. 

Appellant permitted twenty-five years to elapse before 
filing an appeal in 1984. His failure to take any action until 
then persuades us that his long delay was unreasonable. The 
principal reasons for granting a reasonable time within which t c  
appeal a Department's holding of loss of nationality are to 
afford an appellant sufficient time to assert his or her 
contentions that the decision is contrary to law or fact, and t 
compel an appellant to take such action when the recollection o 
events upon which the appeal is grounded is fresh in the minds 
the parties involved. The limitation period of "within a reason- 
able time" commences to run with appellant's notice of the 
Department's holding of loss of nationality not many years ther 
after when appellant considers it conveneient to take an appeal. 

On consideration of the foregoing, we conclude that the 
appeal was not taken within a reasonable time after appellant 
had notice of the Department's holding of loss of United 
States citizenship. Accordingly, the appeal is barred by the 
passage of time. It is hereby dismissed. 

Given our disposition of the case, we do not reach the 
other issues that may be presented. 

' 7' 
A l a n  G. James, Chairman 

4 
Edward G, Misey, Member 




