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DETART~PENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: E  S  T  

This is an appeal to the Board of Appellate Review from an 
administrative determination of the Department of State that ' 

appellant, E  S  T  expatriated himself on February 13, 
1973 under the provisions of section 349(a)(1) of the Immigration 
and Nationality Act by obtaining naturalization in Canada upon 
his own application. - 1/ . 

In considering this appeal the Board must decide two issues: 
(1) whether appellant voluntarily obtained naturalization in 
Canada; and ( 2 )  if it be found that he did so, whether it was his 
intention to relinquish his United States citizenship. It is our 
conclusion that appellant became a Canadian citizen of his own 
free will and that he did so with the intention of terminating 
nis United States nationality. Accordingly, we will affirm the 
Department's determination that appellant expatriated himself. 

I 

Appellant became a United States citizen by birth at 
  . In 1965 he graduated 

from the University of Massachusetts. According to an affidavit 
appellant executed on July 6 ,  1983, he was classified by his 
local draft board as a conscientious objector after he had 
registered for Selective Service. In 1967 that status was changed 
to 1-A by the Massachusetts State Director of Selective Service. 
He states that he initiated an appeal from the State Director's 
decision, but became discouraged about his chances of regaining 
conscientious objector status following the experience of a close 
friend who held views similar to his own and was denied objector 
status. "It was at this point," he later explained to the Board, 

1/ Section 349(a) (1) of the Immigration and Nationality Act, 8 
5.S.C. 1481, reads: 

Sec. 349. (a) From and after the effective date of this Act 
a person who is a national of the United States whether by birth 
or naturalization, shall lose his nationality by -- 

(1) obtaining naturalization in a foreign state 
upon his own application, . . . 
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" t h a t  I l o s t  f a i t n  i n  t h e  f a i r n e s s  of  t h e  S e l e c t i v e  Service System 
ana ciecided t h a t  I would go t o  Canada." H e  became a l anded  
immigrant on August 5 ,  1 9 6 7  ( admi t t ed  f o r  permanent r e s i d e n c e ) .  

I n  igovember 1968, a p p e l l a n t ' s  1983 a f f i d a v i t  c o n t i n u e s ,  a 
n o t i c e  t o  r e p o r t  f o r  i nduc t ion  was forwarded t o  him i n  Canada ,  
and he f e a r e d  t h a t  he might be  subject t o  d e p o r t a t i o n .  I n  1 9 6 9  
he w a s  v i s i t e d  by an o f f i c e r  of t h e  Royal Canadian Mounted P o l i c e  
who i n q u i r e d  about  h i s  s t a t u s  i n  Canada. Being concerned about 
possible p r e s s u r e  from t h e  United S t a t e s  f o r  h i s  r e t u r n  ( t h e  RCMP 
o f f i c e r  conceded t h a t  h i s  c a l l  had been prompted by a r e q u e s t  
from t h e  F B I ) ,  a p p e l l a n t  decided t o  apply f o r  Canadian c i t i z e n s h i p ,  
H e  d i d  so  i n  1 9 7 2 .  On February 13 ,  1 9 7 3  a p p e l l a n t  w a s  g r a n t e d  a 
c e r t i f i c a t e  of Canadian c i t i z e n s h i p  under s e c t i o n  l O ( 1 )  o f  t h e  
Canadian C i t i z e n s h i p  A c t  of 1 9 4 7  a f t e r  he had s u b s c r i b e d  t o  a 
d e c l a r a t i o n  of r enunc ia t ion  of  a l l  other a l l e g i a n c e  and an o a t h  of 
a l l e g i a n c e  t o  t h e  B r i t i s h  Crown. The d e c l a r a t i o n  of r e n u n c i a t i o n  
read  a s  fo l lows :  

I hereby renounce a l l  a l l e g i a n c e  and f i d e l i t y  
t o  any fo re ign  sove re ign  or s t a t e  of  whom o r  
which I may a t  t h i s  t i m e  be a subject o r  c i t i -  
zen. 2 /  - 

- T h e  t e x t  of  the  oa tn  of  a l l e g i a n c e  p r e s c r i b e d  by t h e  Second 
Schedule of t h e  Canadian C i t i z e n s h i p  A c t  r e a d :  

I swear t h a t  I w i l l  be f a i t h f u l  and bear t r u e  
a l l e g i a n c e  t o  H e r  Majesty Queen E l i z a b e t h  the  
Second, her Heirs and Succes so r s ,  accord ing  t o  
law, and t h a t  I w i l l  f a i t h f u l l y  observe  t h e  
laws of Canada and f u l f i l  my d u t i e s  as a 
Canadian c i t i z e n .  

Appel lan t  marr ied a Canadian c i t i z e n  i n  1 9 7 9 .  They have one 
c h i l d ,  born i n  1981. 

On January 1 7 ,  1983 a p p e l l a n t  wrote t o  t h e  Uni ted S ta tes  Cons 
a t  Ha l i f ax  t o  i n q u i r e  how he might e n t e r  t h e  Uni ted  S t a t e s  t o  l i v e  
permanent ly ,  i n d i c a t i n g  t h a t  h e  had become a Canadian c i t i z e n  i n  
1973. The Consul responded on January  28, 1983 t o  inform appe l l an t  
t h a t  by o b t a i n i n g  n a t u r a l i z a t i o n  i n  Canada he might have e x p a t r i a t  
h imse l f .  H e  w a s  asked t o  complete a form f o r  de te rmin ing  Uni ted 
S t a t e s  c i t i z e n s h i p ,  and i n v i t e d  t o  v i s i t  the  Consula te  Genera l  t o  

- 2 /  S e c t i o n  1 9 ( 1 ) ( b )  of  t h e  Canadian C i t i z e n s h i p  Regu la t ions  p re -  
s c r i b e d  t h e  making of  t h i s  d e c l a r a t i o n  by a l l  a p p l i c a n t s  f o r  
n a t u r a l i z a t i o n  who were n o t  B r i t i s h  subjects. S e c t i o n  1 9 ( 1 ) ( b )  of 
t h e  Regula t ions  w a s  he ld  t o  be u l t r a  v i r e s  by t h e  F e d e r a l  Cour t  of 
Canada on A p r i l  3 ,  1973. 
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d i s c u s s  h i s  c a s e  w i t h  a consu la r  o f f i c e r .  Appel lan t  completed 
t h e  form and r e t u r n e d  it t o  t h e  Consulace General i n  February 
1983. Meanwhile, t h e  Canadian C i t i z e n s h i p  a u t h o r i t i e s  confirmed 
t o  t h e  Consulate  General  t h a t  a p p e l l a n t  nab ob ta ined  Canadian 
c i t i z e n s h i p .  

On March 31, 1983 a p p e l l a n t  executed an a f f i d a v i t  r e g a r d i n g  h i s  
n a t u r a l i z a t i o n ,  and completed an a p p l i c a t i o n  f o r  r e g i s t r a t i o n  as 
a United States  c i t i z e n .  

Appel lan t  was , i n t e rv i ewed  by a consu la r  o f f i c e r  i n  March. 

I n  compliance wi th  t h e  p rov i s ions  of sectior! 358 of t h e  
Immigration ana N a t i o n a l i t y  A c t  t h e  Consulate  General  p repared  
a c e r t i f i c a t e  of loss of  n a t i o n a l i t y  i n  a p p e l l a n t ' s  name on 
A p r i l  18 ,  1983. 3/ The Consulate  General  c e r t i f i e d  t h a t  
a p p e l l a n t  became a United S t a t e s  c i t i z e n  a t  b i r t h ;  t h a t  he ob ta ined  
n a t u r a l i z a t i o n  i n  Canada upon h i s  own a p p l i c a t i o n :  and concluded 
t h a t  he  t he reby  e x p a t r i a t e d  himself  under t h e  p r o v i s i o n s  of s e c t i o n  
349(a )  (1) of  t h e  Immigration and N a t i o n a l i t y  A c t .  

The Department approved the  c e r t i f i c a t e  on A p r i l  28, 1983, 
approva l  c o n s t i t u t i n g  an a d m i n i s t r a t i v e  de t e rmina t ion  of  l o s s  of 
n a t i o n a l i t y  from which a t ime ly  and p rope r ly  f i l e d  appea l  may be 
t aken  t o  t h i s  Board. An appea l  w a s  e n t e r e d  by l e t t e r  d a t e d  May 3 0 ,  
1983. Appel lan t  reques ted  an o r a l  hea r ing  which was he16 on 
J u l y  1 2 ,  1984. 

i nvo lun ta ry  and t h a t  he d i d  n o t  i n t e n d  t o  r e l i n q u i s h  h i s  United 
S t a t e s  c i t i z e n s h i p  when he ob ta ined  t h e  c i t i z e n s h i p  of Canada. 

I t  i s  a p p e l l a n t ' s  con ten t ion  t h a t  h i s  n a t u r a l i z a t i o n  w a s  

- 3/ 
1 5 0 1 ,  r e a d s :  

t h e  United S t a t e s  has  reason  t o  b e l i e v e  t h a t  a person w h i l e  i n  a 
f o r e i g n  s t a t e  has  l o s t  h i s  United States  n a t i o n a l i t y  under any 
p r o v i s i o n  of  chap te r  3 of t h i s  t i t l e ,  o r  under any p r o v i s i o n  of  
c h a p t e r  I V  of t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  as amended, he  shall 
c e r t i f y  the  f a c t s  upon which such  b e l i e f  i s  based t o  t h e  
Department o f  S t a t e ,  i n  w r i t i n g ,  under r e g u i a t i o n s  p r e s c r i b e d  by 
t h e  S e c r e t a r y  of S t a t e .  I f  t h e  r e p o r t  of  t h e  d ip loma t i c  o r  
c o n s u l a r  o f f i c e r  i s  approved by t h e  S e c r e t a r y  of S t a t e ,  a copy of 
t h e  c e r t i f i c a t e  s h a l l  be forwarded t o  t h e  At torney General ,  f o r  
h i s  i n fo rma t ion ,  and t h e  d ip loma t i c  o r  consu la r  o f f i c e  i n  which 
t h e  r e p o r t  w a s  made s h a l l  be d i r e c t e d  t o  forward a copy of t h e  
c e r t i f i c a t e  t o  t h e  person t o  whom it relates .  

Sec t ion  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U . S . C .  

S e c t i o n  358. Whenever a d ip loma t i c  or  c o n s u l a r  o f f i c e r  of  

1 
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Although the statute provides that a national of the United 
States shall lose his nationality by obtaining naturalization in 
a foreign state upon his own application, the Supreme Court has 
held that expatriation shall not result unless the proscribed act 
was performed voluntarily and with the intention of relinquishing 
United States nationality. Vance v. Terrazas, 444 U.S. 252  (1980). 

There is no question that appellant obtained Canadian 
citizenship upon his own application and thus brought himself 
within the purview of the applicable section of the statute. Our 
first inquiry therefore is whether his naturalization was 
voluntary. 

By law one who performs a statutory expatriating act is' 
presumed to have done so voluntarily, but the presumption may be 
rebutted upon a showing by a preponderance of the evidence that th 
act was done involuntarily. 4/ To overcome this legal presumption, 
appellant must come forward wrth persuasive evidence that he obtair,- 
ed naturalization in Canada against his fixed will and intent to 
act otherwise. 

Appellant submits that he obtained naturalization because of 
psychological duress. In a letter which constituted his reply 
brief he posited the following case for duress. 

I was under considerable psychological pressure 
because even though I had gone to an alien place, 
the U.S. authorities, apparently the FBI, were 
working to return draft resisters. The methods, 
it seemed were not all legitimate. I, and others 
in similar circumstances received insinuating 
phone calls that we feared were attempts to 
frame us. I don't know, truly, who made those 
calls but I do know that the F B I  asked the RCMP 
to question me because the officer who came to 
my address in New Brunswick admitted so. I 
did not by then feel any real security in my 
status as a landed immigrant. I no longer had 
any great faith that the authorities would abide 
by the laws and felt that I might be summarily 

4/ Section 349(c) of the Immigration and Nationality Act, 8 U.S.C. 
f481(c), reads in pertinent part as follows: 

(c) ... Except as otherwise provided in subsection (b) any persor, 
who commits or performs, or who has committed or performed, any act 
of expatriation under the provisions of this or any other Act shall 
be presumed to have done so voluntarily, but such presumption may 
be rebutted upon a showing, by a preponderance of the evidence, 
that the act or acts committed or performed were not done voluntaril 
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cieported no t  because I had broken t h e  l a w s  of 
Canada b u t  because t h e  FBI had. 
a magnified f e a r  c o n s i d e r  my age a t  t h e  t i m e ,  
and t h e  tone  of s u s p i c i o n  and p o l a r i z a t i o n  of 

I f  t h i s  seems 

t h a t  per iod .  

W e  must i n q u i r e  whether a p p e l l a n t ' s  f e a r  of  d e p o r t a t i o n  t o  
t h e  United S ta tes  amounted t o  l e g a l  d u r e s s ,  r ende r ing  h i s  
n a t u r a l i z a t i o n  vo id  fo r  having been ob ta ined  a g a i n s t  h i s  w i l l .  
We are n o t  r e q u i r e d  t o  determine whether a p p e l l a n t ' s  f e a r  of 
be ing  deported hada i akkna l  basis or not. 
con ten t ion  t h a t  f e a r  of d e p o r t a t i o n  mot ivated him t o  seek  Canadian 
c i t i z e n s h i p ,  and thereby  s h i e l d  h imse l f  f r o m  p o s s i b l e  d e p o r t a t i o n .  

W e  w i l l  a c c e p t  h i s  

Appel lan t  admi t ted ly  went t o  Canada, however, t o  evade a 
I n  o r d e r  t o  ensu re  t h a t  he would n o t  be  

Any 

duty o f  c i t i z e n s h i p .  
r e t u r n e d  t o  t h e  United States  a g a i n s t  h i s  w i l l  t o  f a c e  a cha rge  
of d r a f t  evas ion ,  he chose t o  seek  Canadian c i t i z e n s h i p .  
compulsion he f e l t  t o  become n a t u r a l i z e d  i n  a f o r e i g n  s t a t e  w a s  
t h u s  p a t e n t l y  s e l f- gene ra t ed .  
compelled by l a w .  
N a t u r a l i z a t i o n  S e r v i c e ,  4 4 1  F. 2d 1245, 1250 
a U . S .  c i t i z e n  who went t o  Canada t o  avoid t h e  d r a f t  and- there 
formal ly  renounced h i s  United S t a t e s  c i t i z e n s h i p  because of h i s  
moral abhorrence of t h e  S e l e c t i v e  Se rv i ce  System7 had t h e  
a l t e r n a t i v e  t o  obey t h e  d i c t a t e s  o f  the  Se l ec t iGe  Service System, 
an a l t e r n a t i v e  he found imposs ib le  because of h i s  own m o r a l  code.  
H i s  r e n u n c i a t i o n  w a s  t h e r e f o r e  t h e  product  of  p e r s o n a l  c h o i c e  and 

A p p e l l a n t ' s  e x p a t r i a t i n g  a c t  w a s  n o t  
As t h e  c o u r t  s a i d  i n  J o l l e y  v. Immigration and 

( 1 9 7 1 ) ,  " H e  / J o l l e y ,  

therefore vo lun ta ry .  I' 

I n  t h e  case be fo re  us  a p p e l l a n t  had an o p p o r t u n i t y  i n  
1972-1973 t o  make a pe r sona l  choice - t o  r e t u r n  t o  t h e  United' 
S t a t e s  and p o s s i b l y  pay a p e n a l t y  f o r  d r a f t  e v a s i o n ,  o r  t o  perform 
an  ac t  t h a t  cou ld  r e s u l t  i n  loss of  h i s  United S t a t e s  c i t i z e n s h i p .  
H e  chose t h e  l a t t e r  course .  A s  t h e  c o u r t  s a i d  i n  J o l l e y ,  " t he  
o p p o r t u n i t y  t o  make a pe r sona l  cho ice  i s  t h e  e s sence  of volun- 
t a r i n e s s .  A t  1250. 

Appel lan t  has  f a i l e d  t o  advance a p e r s u a s i v e  case t h a t  he 

W e  t h u s  conclude t h a t  h i s  o b t a i n i n g  Canadian c i t i z e n s h i p  w a s  

i n v o l u n t a r i l y  performed an e x p a t i a t i n g  a c t .  

an  ac t  of h i s  own v o l i t i o n ,  n o t  t h e  produc t  of  l e g a l  d u r e s s .  

I11 

Even though w e  have found a p p e l l a n t ' s  n a t u r a l i z a t i o n  i n  Canada 
t o  nave been vo lun ta ry ,  it must s t i l l  be determined whether  he  
became a Canadian c i t i z e n  wi th  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  h i s  
Uni ted S t a t e s  c i t i z e n s h i p .  



On t h  i 

L 

ue  of i n t e n t ,  t h e  S1 
v. Rusk, 387 U . S .  253 (1967), t h a t  

preine Court  d e c l a r e d  i n  Afroyia 
a United S t a t e s  c i t i z e n  has  a 

_x_ 

c o n s t i t u t i o n a l  r i g h t  t o  remain a c i t i z e n  u n l e s s  he  v o l u n t a r i l y  
r e l i n q u i s h e s  t h a t  c i t i z e n s h i p .  Although Afroyim d i d  n o t  d e f i n e  
what conduct  c o n s t i t u t e s  "vo lun ta ry  re l inquishment"  of  c i t i z e n s h l p ,  
it n e v e r t h e l e s s  made loss of c i t i z e n s h i p  dependent upon evidence 
of an i n t e n t  t o  t r a n s f e r  o r  abandon a l l e g i a n c e .  

The Supreme Court  a f f i rmed  and c l a r i f i e d  t h i s  ho ld ing  on 
i n t e n t  i n  Vance v. Terrazas, supra .  The Court  s a i d  t h a t  t h e  
Government must prove an i n t e n t  t o  s u r r e n d e r  United S t a t e s  c i t i z e r s -  
s h i p ,  as  w e l l  as t h e  performance of tne e x p a t r i a t i v e  ac t  under 
t h e  s t a t u t e .  The Court  s t a t e d  t h a t  an i n t e n t  t o  r e l i n q u i s h  Unit 
S t a t e s  c i t i z e n s h i p  must be shown by t h e  Government, whether  " t h e  
i n t e n t  i s  expressed  i n  words or  i s  found a s  a f a i r  i n f e r e n c e  from 
proven conduct ."  The Court  made it c lear  t h a t  it  i s  t h e  Govern- 
ment ' s  burden t o  e s t a b l i s h  by a preponderance of  t h e  evidence t h  
t h e  e x p a t r i a t i n g  a c t  was accompanied by an i n t e n t  t o  t e r m i n a t e  
United States  c i t i z e n s h i p .  - S /  

The Supreme Court  i n  Te r r azas  f avo rab ly  no ted  t h e  admini-  
s t r a t i v e  g u i d e l i n e s  s e t  f o r t h  i n  t h e  At torney  G e n e r a l ' s  Statement 
of I n t e r p r e t a t i o n  of Afroyim. 6 /  T h e  At torney  General  s a i d  t h a t  
" vo lun ta ry  re l inquishment"  of  c r t i z e n s h i p  i s  n o t  con f ined  t o  a 
w r i t t e n  r e n u n c i a t i o n  b u t  can a l s o  be mani fes ted  by o t h e r  a c t i o n s  
d e c l a r e d  e x p a t r i a t i v e  under t h e  s t a t u t e  i f  such a c t i o n s  are i n  
de roga t ion  o f  a l l e g i a n c e  t o  t h e  United S ta tes .  The Court  a l s o  
p o i n t e d  o u t  i n  T e r r a z a s ,  t h a t  a l though any of t h e  s p e c i f i e d  
s t a t u t o r y  acts of e x p a t r i a t i o n  ('may be h i g h l y  p e r s u a s i v e  evicence 
i n  a p a r t i c u l a r  c a s e  of  a purpose t o  abandon c i t i z e n s h i p , "  - 7 /  

5/ Sec t ion  349(c )  of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U . S . C ,  
I481 (c)  , r e a d s  i n  p e r t i n e n t  p a r t :  

(c) -Whenever the  lo s s  of United S t a t e s  n a t i o n a l i t y  i s  p u t  i n  
i s s u e  i n  any a c t i o n  o r  p roceeding  commenced on o r  a f t e r  t h e  enact- 
ment of t h i s  s u b s e c t i o n  under ,  o r  by v i r t u e  o f ,  t h e  p r o v i s i o n s  
of t h i s  or  any o t h e r  A c t ,  t h e  burden s h a l l  be upon t h e  person  o r  
p a r t y  c la iming  t h a t  such loss occur red ,  t o  e s t a b l i s h  such claim by 
a preponderance of t h e  evidence.  

6 /  At torney  G e n e r a l ' s  S ta tement  of  I n t e r p r e t a t i o n ,  42  Op.  A t ty .  
cen.  397 ( 1 9 6 9 ) .  

7/ Quoting from Nishikawa v. D u l l e s ,  356 U . S .  1 2 9 ,  139 (1958), 
TBlack, J . ,  concur r ing . )  
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the trier of fact must in the end conclude whether the citizen 
not only voluntarily committed the expatriating act, "but also 
intended to relinquish his citizenship." 

In this connection, it should be noted, as the U.S. Court 
of Appeals, Seventh Circuit, observed in Terrazas'v. Haig, 6 5 3  
F.  2d 2 8 5  (1981), that: 

a party's specific intent to relinquish his 
citizenship rarely will be established by 
direct evidence. But, circumstantial 
evidence surrounding the commission of a 
voluntary act of expatriation may estab- 
lish the requisite intent to relinquish 
citizenship. 

The intent to be proved is appellant's intent at the time 
he performed the expatriative act. Terrazas v. Haig. 

That appellant obtained naturalization in a foreign state, 
swore an oath of allegiance to the British Crown and made a 
declaration of renunciation of a l l  other allegiance is convincing 
evidence of an intent to relinquish his United States citizenship. 

The case law makes quite clear what the consequences are for 
an American citizen who, in acquiring foreign nationality or 
pledging allegiance to a foreign state, expressly renounces his 
allegiance to the United States, or all other allegiance. 

In United States v. Matheson, 400 F. Supp. 1 2 4 1 ,  1 2 4 5  ( 1 9 7 5 ) ;  
Aff'd. 5 3 2  F. 2 d  809  (19761, the court stated: 

an oath expressly renouncing United States 
citizenship...would leave no room for am- 
biguity as to the intent of the applicant. 

The court's holding in Matheson was cited in Terrazas v. Haig, 
supra, where plaintiff had expressly renounced his United States 
citizenship at the time of pledging allegiance to Mexico. There 
the court stated. 

Plaintiff's knowing and understanding taking 
an oath of allegiance to Mexico and an 
explicit renunciation of his United States 
citizenship is a sufficient finding that 
plaintiff intended to relinquish his citi- 
zenship. 



I n  Richards v. Secr 
Cal .  1982) p l a i n t i f f ;  li 

- 

- 8 -  

t a r y  of S t  - t e ,  CV80-4150, s l i p .  op. (C.D. 
5 appe l l an  h e r e ,  t ook  an o a t h  of 

a l l e g i a n c e  t o  Canada and d e c l a r e d  t h a t  he "renounced a l l  a l l e g i a n  
and f i d e l i t y  t o  any f o r e i g n  sovere ign  or  s ta te" .  The c o u r t  h e l d  
t h a t ,  by making such a d e c l a r a t i o n ,  p l a i n t i f f  i n t e n d e d  t o  
r e l i n q u i s h  h i s  United S t a t e s  c i t i z e n s h i p .  The Court  s a i d  t h a t  
t a k i n g  an o a t h  t h a t  c o n t a i n s  bo th  an e x p r e s s  a f f i r m a t i o n  of l o y a l t  
t o  a count ry  where c i t i z e n s h i p  is  sought  and an e x p r e s s  r e n u n c i a t i  
of l o y a l t y  t o  the coun t ry  where c i t i z e n s h i p  i s  main ta ined  " e f f e c-  
t i v e l y  works r e n u n c i a t i o n  of American c i t i z e n s h i p  because it 
ev inces  an i n t e n t  by t h e  c i t i z e n  t o  so renounce." A t  5 .  

The on ly  ev idence  of record  b e a r i n g  on a p p e l l a n t ' s  i n t e n t  
r ega rd ing  r e t e n t i o n  o r  re l inquishment  of h i s  Uni ted S t a t e s  
c i t i z e n s h i p  t h a t  d a t e s  f r o m  1972-1973 a r e  t h e  words of t h e  o a t h  of 
a l l e g i a n c e  and t h e  d e c l a r a t i o n  of  r e n u n c i a t i o n  he s u b s c r i b e d  on 
February 13 ,  1 9 7 3 .  Ten y e a r s  l a t e r  a p p e l l a n t  con tends  t h a t  he di 
n o t  i n t e n d  t o  r e l i n q u i s h  h i s  United S t a t e s  c i t i z e n s h i p  i n  1973. 
bases t h i s  con ten t ion  l a r g e l y  on an a s s e r t i o n  t h a t  h e  d i d  n o t  
knowingly s u b s c r i b e  t o  t h e  d e c l a r a t i o n  of r e n u n c i a t i o n  of  a l l  o 
a l l e g i a n c e  r e q u i r e d  o f  a p p l i c a n t s  f o r  n a t u r a l i z a t i o n  i n  Canada i n  
1973. 

A t  t h e  h e a r i n g ,  a p p e l l a n t  i n d i c a t e d  t h a t  a f t e r  app ly ing  f o r  
n a t u r a l i z a t i o n  he had some misg iv ing  t h a t  h e  might be r e q u i r e d  t o  
renounce United S t a t e s  c i t i z e n s h i p .  8/ H e  went t o  t h e  
n a t u r a l i z a t i o n  ceremony on February 13, 1973 "very nervous a t  t h i  
t i m e  because I had t o  p repa re  inyself t o  excuse  myself awkwardly 
i f  it came up t h a t  t h e y  were going t o  a sk  people  t o  s w e a r  an o a t h  
of r enunc ia t ion . "  9/ Knen he heard  t h a t  h i s  f e l l o w  a p p l i c a n t s  fo 
n a t u r a l i z a t i o n  were-only asked t o  swear an o a t h  of a l l e g i a n c e  t o  
t h e  B r i t i s h  Crown,"I was g r e a t l y  r e l i e v e d  t h a t  t h i s  w a s  so  . . . . I '  1 
When h i s  t u r n  came, he  r epea t ed  t h e  o a t h  of a l l e g i a n c e .  

A t  t h e  h e a r i n g ,  a p p e l l a n t  submi t ted  an a f f i d a v i t  executed  by 
h i s  wi fe  on J u l y  3, 1984. M r s .  T ,  who s a i d  s h e  w a s  a close 
f r i e n d  of a p p e l l a n t  i n  February 1973, deposed t h a t :  

8 /  T r a n s c r i p t  of  h e a r i n g  
of  Appel la te  Review, J u l y  
13. 

9 /  TR 15. 

10/ Id .  

- 

- -  

i n  t h e  Matter of  E  S  T  Boar 
1 2 ,  1 9 8 4 ,  ( h e r e a f t e r  r e f e r r e d  t o  as "TR'', 
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1) When I saw E  immediately a f t e r  t h e  
ceremony of h i s  becoming a Canadian 
c i t i z e n ,  he  remarkeci on how g lad  he  was 
t h a t  he d i d n ' t  have t o  say  anyth ing  i n  
t h e  o a t h  about renouncing h i s  American 
c i t i z e n s h i p .  H i s  d e s c r i p t i o n  of t h e  
ceremony w a s  t h a t  he had t o  swear 
a l l e g i a n c e  t o  t h e  Queen and t o  Canada.. .. 

2 )  E  had declared be€ore t%e ceremony t h a t  
i f  t hey  t r i e d  t o  make him renounce h i s  
American c i t i z e n s h i p  a t  t h e  Canadian 
n a t u r a l i z a t i o n  ceremony t h a t  he would n o t  
do it. I remember t h i s  c l ea r ly  because 
as a Canadian c i t i z e n  I thought  he w a s  no t  
be ing  g r a t e f u l  enough t o  Canada f o r  
accep t ing  him, a l though a t  t h e  same t i m e  
I admired h i s  l o y a l t y  t o  a count ry  which, 
as f a r  a s  I could  see, had n o t  been f a i r  
t o  him. 

Shown a copy of h i s  a p p l i c a t i o n  f o r  c i t i z e n s h i p  a t  t h e  h e a r i n g ,  
a p p e l l a n t  s a i d :  
no t e .  
clause of  r e n u n c i a t i o n  a f t e r  t h e  o a t h  of a l l e g i a n c e . "  
cont inued:  

" I t  seems t h a t  t h e  a p p l i c a t i o n  on it ha6 a w r i t t e n  
I t  had t h e  o a t h  of a l l e g i a n c e  and it  had w r i t t e n  on it a 

- 11/ H e  

NOW, t h e  only  t h i n g  t h a t  I remember about 
t h i s  a p p l i c a t i o n  i s  t h a t  w e  w e r e  asked t o  
check and see i f  ou r  address  w a s  r i g h t  on 
it because t h a t  i s  where our c e r t i f i c a t e  
would be s e n t  and perhaps w i t h i n  t h e  month 
w a i t i n g  pe r iod  between e a r l i e r  app ly ing  an6 
t h i s  ceremony people  would have moved.... 

I d i d  n o t  r ead  it appa ren t ly .  C e r t a i n l y  I 
d i d  n o t  r ead  t h e  f i n e  p r i n t .  And i f  I had,  
I might have wondered what t h i s  meant 
because the only o a t h  taken w a s  t h e  o a t h  of 
a l l e g i a n c e .  I n  any case, I f e l t  t h a t  what  
I w a s  swearing t o  w a s  t h e  oath of  a l l e g i a n c e .  

On cross- examinat ion,  a p p e l l a n t  r e i t e r a t e d  t h a t :  

12/ 

11/ - TR 1 6 .  

l2J - Id .  



I t o l d  you I was prepared t o  wa ik  o u t  and 
excuse myself ,  however awkward, i f  I w a s  
asked t o  take an o a t h  of r e n u n c i a t i o n .  
What w e  were asked t o  do was t o  come t o  
t h e  f r o n t  and s i g n  t h i s  a p p l i c a t i o n  and 
then  go t o  t h e  judge and t a k e  o u r  o a t h .  

I w a s  q u i t e  worked up a t  t h i s  t i m e  and I 
went up and I checked my address .  I 
remember be ing  i n s t r u c t e d  t o  do t h a t .  
And t h a t  i s  a l l  t h a t  I saw on t h e  
a p p l i c a t i o n .  I d i d  n o t  look a t  t he  
a p p l i c a t i o n  or  cons ide r  it a consequen- 
t i a l  document. I w a s  focused w i t h  t u n n e l  
v i s i o n  on the  oath t h a t  w a s  be ing  taken .  - 13/ 

The r eco rd  makes c lear ,  and a p p e l l a n t  concedes,  t h a t  on 
February 1 3 ,  1 9 7 3  a p p e l l a n t  s igned  both an oath of a l l e g i a n c e  
the  B r i t i s h  Crown and a d e c l a r a t i o n  renouncing a l l  a l l e g i a n c e  

27 

t o  
and 

f i d e l i t y  to any f o r e i g n  sovere ign  or s t a t e .  
29 years of age,  and had r ece ived  a u n i v e r s i t y  educa t ion .  
contemplat ion of law he  must,  i n  t h e s e  c i r cums tances ,  be presumed 
t o  have a c t e d  knowingly and unders tanding ly .  

have offered t e n  y e a r s  a f t e r  he performed a s t a t i l t o r y  ac t  of 
e x p a t r i a t i o n .  
a p p e l l a n t  and h i s  w i f e ,  and w e  a c c e p t  t h a t  a p p e l l a n t  a r d e n t l y  
wishes t o  r ecove r  h i s  United S t a t e s  c i t i z e n s h i p .  I t  i s  an 
e lementary r u l e  of ev idence  t h a t  t h e  p r o b a t i v e  va lue  of stateiment 
made many y e a r s  a f t e r  an even t  r a r e l y  may be e n t i t l e d  t he  weight 
of unchal lenged ev idence  d a t i n g  from t h e  t i m e  of  t h e  e v e n t  i n  
q u e s t i o n .  
r e s p e c t  t o  h i s  Uni ted S t a t e s  c i t i z e n s h i p  snows t h a t  he subscribed 
t o  a c a t e g o r i c  s t a t emen t  of r e n u n c i a t i o n  o f  h i s  n a t i o n a l i t y  of 
o r i g i n ,  and d i d  so, as f a r  as one can d i s c e r n ,  w i t t i n g l y  and 
wi thout  any recordeci r e s e r v a t i o n  a t  t h e  c r i t i c a l  t i m e .  

ev idence  t h a t  would impeach t h e  e x p l i c i t  d e c l a r a t i o n  o f  renunc ia-  
t i o n  a p p e l l a n t  s igned  i n  1973. 
t h a t  a p p e l l a n t ' s  p o s t - n a t u r a l i z a t i o n  conduct  n e c e s s a r i l y  conf i rms 

H e  w a s  a t  t h e  t i m e  
I n  

A p p e l l a n t ' s  case rests s o l e l y  on tes t imony he and h i s  w i f e  

The  Board does n o t  q u e s t i o n  t h e  s i n c e r i t y  of 

The contemporary evidence of a p p e l l a n t ' s  i n t e n t  w i t h  

Upon examinat ion of  t h e  e n t i r e  r e c o r d ,  w e  f i n d  no s h r e d  of 

While t h e  Board i s  n o t  persuaded 

13/ TR 35.  - 
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or  r e i n f o r c e s  h i s  p u t a t i v e  i n t e n t  i n  1 9 7 3 ,  it i s  ou r  op in ion  
t h a t  h i s  conduct  f a i l s  t o  ciemonstrate an a f f i r m a t i v e  w i l l  or  
purpose t o  r e t a i n  h i s  United States  n a t i o n a l i t y .  

t h e  c r i t i c a l  moment mani fes ted  an i n t e n t  t o  forswear  a l l e g i a n c e  
t o  t h e  United States  and t r a n s f e r  h i s  e x c l u s i v e  l o y a l t y  t o  
Canada. 
a p p e l l a n t ’ s  own words, that he in t ended  t o  r e l i n q u i s h  h i s  Uni te6  
S t a t e s  C i t i z e n s h i p .  

I t  i s  our  conc lus ion  t h e r e f o r e  t h a t  a p p e l l a n t ’ s  words a t  

The Department has c a r r i e d  i t s  burden of  p rov ing ,  by 

Upon c o n s i d e r a t i o n  of t h e  fo rego ing ,  t h e  Board hereby 
a f f i r m s  t h e  Department’s de t e rmina t ion  t h a t  a p p e l l a n t  e x p a t r i a -  
t e d  h i m s e l f  i n  1 9 7 3  when he o b t a i n e d  n a t u r a l i z a t i o n  i n  Canada. 

--\ ,* 

/ 

Al$n G .  James, Cha’irman 
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Edward G .  M i s e y ,  Member 




