
DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: E  B  

Appellant, E  B  has taken this appeal to the 
Board of Appellate Review from an administrative determination 
of the Department of State that she expatriated herself on 
April 17, 1959 under the provisions of section 349(a) (1) of 
the Immigration and Nationality Act by obtaining naturalization 
in Canada upon her own application. - 1/ 

The only issue for decision presented by this appeal is 
whether appellant intended to relinquish her United States 
citizenship when she acquired that of Canada. It is our 
conclusion that appellant lacked the requisite intent to ter- 
minate her United States citizenship. We will, accordingly, 
reverse the Department's determination of loss of her nation- 
ality. 

I 

Appellant acquired United States nationality by birth at 
 When she was approxi- 

mately five years of age, appellant was taken to Canada by her 
parents where she has resided continuously. On June 17, 1947 
sne married a British subject, who had been born in Canada. 
The Canadian authorities deemed that she had, through her 
marriage, acquired British nationality. 2-/ 

- 1/ 
8 U;S.C. 1481(a) (l), reads: 

Section 349(a) (1) of the Immigration and Nationality Act, 

Sec. 349. (a) From and after the effective date of this 
Act a person who is a national of the United States whether 
by birth or naturalization, shall lose his nationality by -- 

(1) obtaining naturalization in a foreign state 
upon his own application, . . 

2/ Letter from the Canadian Citizenship Registration Branch, 
Sydney, Nova Scotia to the United States Consulate General at 
Toronto, August 20,  1984. 
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Appel lan t  app l i ed  fo r  n a t u r a l i z a t i o n  i n  Canada. 3/ A c e r t i f i c a t e  of c i t i z e n s h i p  w a s  g r an t ed  t o  he r  on Deceder 9 ,  
1959 a f t e r  she  had taken t h e  fol lowing o a t h  of a l l e g i a n c e  on 
A p r i l  1 7 ,  1959: 

I 
I ,  E  B  r e s i d i n g  a t  Downsview, 
On ta r io ,  swear t h a t  I w i l l  be  f a i t h f u l  
and bear t r u e  a l l e g i a n c e  t o  H e r  Majesty 
Queen E l i z a b e t h  t he  Second, H e r  Heirs and 
Successors ,  accord ing  t o  law, and t h a t  
I w i l l  f a i t h f u l l y  observe t h e  Laws of  
Canada and f u l f i l l  my d u t i e s  as a Canadian 
c i t i z e n ,  so h e l p  m e  God. 

- 

The g r a n t . o E  Canadian c i t i z e n s h i p  w a s  made pu r suan t  t o  
s e c t i o n  l O ( 2 )  of t h e  Canadian C i t i z e n s h i p  A c t  of 1 9 4 6 ,  as 
amended, which provided t h a t  t h e  M i n i s t e r  might g r a n t  a 
c e r t i f i c a t e  of c i t i z e n s h i p  t o  any person who w a s  a B r i t i s h  
s u b j e c t  and who s a t i s f i e d  t h e  M i n i s t e r  t h a t  he o r  she  posses sed  
t h e  r e q u i s i t e  s t a t u t o r y  q u a l i f i c a t i o n s  f o r  c i t i z e n s h i p .  - 4 /  

3/ Appel lan t  s t a t e d  t o  t h e  Board when she e n t e r e d  t h e  appea l  t h a t :  - 
... The reason I a p p l i e d  f o r  a /sic7 Canadian 
c i t i z e n s h i p  was so t h a t  I c o u l a  vo te  i n  Canadian 
e l e c t i o n s  - municipal ,  p r o v i n c i a l  and f e d e r a l .  
I had marr ied a Canadian i n  1 9 4 7  (see copy of 
c e r t i f i c a t e )  ; had c h i l d r e n  i n  t h e  school  
system (born 1 9 4 9 ,  1950, and 1953) and f e l t  
I should  become more involved  i n  Canadian 
s o c i e t y .  

_. 4 /  The Canadian a u t h o r i t i e s  have s t a t e d  ( le t te r  c i t e d  i n  n o t e  2 ,  
s u p r a )  t h a t :  

An a d m i n i s t r a t i v e  error w a s  no ted ,  however, i n  t h a t  
M s .  B  could only  have de r ived  B r i t i s h  subject s t a t u s  
th rough  marr iage,  i f  she  marr ied  h e r  husband p r i o r  t o  
January  1, 1 9 4 7 ,  b u t  i n  f a c t ,  t h e  marr iage took p l a c e  on 
June 1 7 ,  1 9 4 7  wi th  the  marr iage c e r t i f i c a t e  be ing  seen  
a t  t h a t  t i m e .  

I t  should  be po in ted  o u t ,  however, t h a t  t h e  g r a n t  o f  
Canadian c i t i z e n s h i p  under s e c t i o n  l O ( 2 )  of t h e  former 
A c t ,  s t i l l  s t a n d s ,  as there i s  no p rov i s ion  i n  t h e  
p r e s e n t  C i t i z e n s h i p  A c t  t o  cance l  any c e r t i f i c a t e s  of 
c i t i z e n s h i p  which w e r e  g r a n t e d  under t h e  former A c t .  
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When a p p e l l a n t  approached t h e  United S t a t e s  Consula te  
General  a t  Toronto i n  1982 (presumably t o  c l a r i f y  h e r  c i t i z e n -  
s h i p  s t a t u s ) ,  h e r  n a t u r a l i z a t i o n  i n  Canada came t o  t h e  a t t e n t i o n  
of t h e  Consulate  General .  She completed a form fiar de te rmin ing  
United S t a t e s  c i t i z e n s h i p  i n  J u l y  1982 and submitted it t o  t h e  
Embassy. On August 11, 1982 the  Consulate  General  p repa red  a 
c e r t i f i c a t e  of l o s s  of  n a t i o n a l i t y  i n  a p p e l l a n t ' s  name i n  
compliance wi th  t h e  p r o v i s i o n s  of s e c t i o n  358 of- the  Immigration 
and N a t i o n a l i t y  A c t .  - 5/ 

The Consulate  General  c e r t i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  
Uni ted S t a t e s  n a t i o n a l i t y  a t  b i r t h ;  t h a t  she o b t a i n e d  na tu ra-  
l i z a t i o n  i n  Canada upon h e r  own a p p l i c a t i o n ;  and concluded t h a t  
she  thereby  e x p a t r i a t e d  h e r s e l f  under t h e  p r o v i s i o n s  o f  s e c t i o n  
349(a)  (1) of  t h e  Immigration and N a t i o n a l i t y  A c t .  

- 5 /  
1 5 0 1 ,  r eads :  

Sec t ion  358 o f  t h e  Immiyration and N a t i o n a l i t y  A c t ,  8 U . S . C .  

Sec. 358. Whenever a d ip loma t i c  o r  c o n s u l a r  o f f i c e r  of 
t h e  United S t a t e s  h a s  reason  t o  b e l i e v e  t h a t  a person  w h i l e  
i n  a f o r e i g n  s t a t e  has  l o s t  h i s  United States  n a t i o n a l i t y  
under any p r o v i s i o n  of c h a p t e r  3 o f  t h i s  t i t l e ,  or under any 
p r o v i s i o n  of  c h a p t e r  I V  of  t h e  N a t i o n a l i t y  A c t  of  1 9 4 0 ,  as 
amended, he s h a l l  c e r t i f y  t h e  f a c t s  upon which such belief 
i s  based t o  t h e  Department of S t a t e ,  i n  w r i t i n g ,  under  
r e g u l a t i o n s  p r e s c r i b e d  by the  S e c r e t a r y  o f  S t a t e .  If the 
r e p o r t  of t h e  d ip loma t i c  o r  c o n s u l a r  o f f i c e r  i s  approved by 
t h e  S e c r e t a r y  of  S t a t e ,  a copy of t h e  cer t i f ica te  s h a l l  be 
forwarded t o  t h e  At torney G e n e r a l ,  f o r  h i s  i n fo rma t ion ,  and 
t h e  d ip loma t i c  o r  c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  w a s  
made s h a l l  be d i r e c t e d  t o  forward a copy of t h e  cer t i f icate  
t o  t h e  person  t o  whom it relates. 
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In recommending approval of the certificate, the 
Consulate General said in part: 

Mrs. B  was naturalized a s  a citizen 
of Canada on April 17, 1959 under Section 
10 ( 2 )  of the Canadian Citizenship Act. 
On that date she subscribed to the oath 
of allegiance to the British Crown which 
also included the oath of renunciation of 
her former nationality. - 6/ 

The Department approved the certificate on August 31, 
1982, approval constituting an administrative determination of 
loss of nationality from which a timely and properly filed 
appeal may be taken to this Board. Notice of appeal was given 
by appellant's solicitors in March 1983. 
contention is that she did not intend to relinquish United 
States citizenship when she obtained naturalization in Canada. 

Appellant's principal 

I1 

Althoagh the statute provides that a national of the United 
States shall lose his nationality by obtaining naturalization in 
a foreign state upon his own application, expatriation may not 
result unless the proscribed act was performed voluntarily and 
with the intention of relinquishing United States nationality. 
Vance v. Terrazas, 4 4 4  U . S .  252  (1980). 

6/  A s  noted above, applicants for naturalization in 1959 under 
section l O ( 2 )  of the Canadian Citizenship Act were required only to 
swear an oath of allegiance to the British Crown. 
- 

Under the applicable Citizenship Regulations, applicants for 
naturalization who were not British subjects were required until 
1973 to make a renunciatory declaration. Section 19(1) (b) of 
those regulations was declared ultra vires by the Federal Court of 
Canada on April 13, 1973. 

. 
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Appellant does not  d i s p u t e  t h a t  she obta ined  n a t u r a l i -  
za t ion  i n  Canada upon h e r  own a p p l i c a t i o n .  W e  must t h e r e f o r e  
inqu i re  whether she d i d  so v o l u n t a r i l y .  

By law a person who performs a s t a t u t o r y  a c t  of 
e x p a t r i a t i o n  i s  presumed t o  have done so v o l u n t a r i l y ,  b u t  t h e  
presumption may be r e b u t t e d  upon a showing by a preponderance 
of t h e  evidence t h a t  t h e  act was done i n v o l u n t a r i l y .  7/ - 

The burden t h e r e f o r e  i s  on a p p e l l a n t  t o  show t h a t  she  
acquired Canadian c i t i z e n s h i p  a g a i n s t  h e r  f ixed  w i l l  and i n t e n t .  
Appellant d id  n o t ,  however, address  t h a t  i s s u e  i n  h e r  submissions 
t o  t h e  Board. Indeed, h e r  answers t o  t h e  ques t ions  i n  t h e  
form f o r  determining United S t a t e s  c i t i z e n s h i p  i n  1982  and h e r  
le t ters  t o  t h e  Board l eave  no doubt t h a t  she a c t e d  v o l u n t a r i l y ;  
by h e r  own submission she  wanted t o  become more involved i n  
Canadian l i f e  (note  3 ,  s u p r a ) .  - 

I t  i s  our conclusion t h a t  a p p e l l a n t  became a Canadian 
c i t i z e n  v o l u n t a r i l y .  

7/ Sect ion 3 4 9 ( c )  of t h e  Immigration and Nat iona , l i ty  A c t ,  8 ' 

U.S.C. 1 4 8 1 ( c )  reads  i n  p e r t i n e n t  p a r t  as fol lows:  

(c )  . . .Except a s  o therwise  provided i n  subsec t ion  (b) any 
person who commits or performs, o r  who has  committed o r  per-  
formed, any a c t  of e x p a t r i a t i o n  under the  p rov i s ions  of t h i s  
o r  any o t h e r  A c t  s h a l l  be presumed t o  have done so  v o l u n t a r i l y ,  
b u t  such  presumption may be r e b u t t e d  upon a showing, by a 
preponderance of t h e  evidence,  t h a t  t h e  a c t  o r  a c t s  committed 
o r  performed w e r e  no t  done v o l u n t a r i l y ,  
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I n  de te rmin ing  t h e  second ques t ion  p r e s e n t e d  by t h e  
appea l  - whether a p p e l l a n t  in tended  t o  r e l i n q u i s h  h e r  Uni ted 
S t a t e s  n a t i o n a l i t y  i n  o b t a i n i n g  n a t u r a l i z a t i o n  i n  Canada - w e  
must apply t h e  r u l e  i n  Vance v. Te r r azas ,  supra .  There in  t h e  
Court  s t a t e d  t h a t  it i s  t h e  Government's burden t o  prove by a 
preponderance of t h e  ev idence  t h a t  t h e  c i t i z e n  in t ended  t o  
r e l i n q u i s h  c i t i z e n s h i p .  I n t e n t  may be shown, t h e  Court  s a i d ,  by 
t h e  p a r t y ' s  own words or  found as a f a i r  i n f e r e n c e  from proven 
conduct.  And a s  t h e  United S t a t e s  Cour t  of Appeals for t h e  
7 t h  C i r c u i t  has  made c lear ,  i n t e n t  i s  t o  be e s t a b l i s h e d  as of 
t h e  t i m e  t h e  e x p a t r i a t i v e  a c t  w a s  performed. T e r r a z a s  v. Haig, 
6 5 3  F. 2d 285 (1981) .  

Obta in ing  n a t u r a l i z a t i o n  i n  a f o r e i g n  s t a t e  may be h i g h l y  
p e r s u a s i v e  ev idence  of an i n t e n t  t o  t e r m i n a t e  Uni ted S ta tes  
c i t i z e n s h i p ,  b u t  it i s  n o t  conc lus ive  ev idence  of  such an 
i n t e n t .  Vance v. T e r r a z a s ,  c i t i n g  Nishikawa v. D u l l e s ,  356 
U . S .  1 2 9  (1958) .  Swearing an o a t h  of  a l l e g i a n c e  t o  a f o r e i g n  
sove re ign  o r  s t a t e  may a l so  be evidence of i n t e n t ,  b u t  s t and-  
i n g  a lone  i s  i n s u f f i c i e n t  t o  prove a w i l l  and purpose t o  
r e l i n q u i s n  c i t i z e n s h i p .  Xing v. Rogers,  463 F. 2d 1188 (1972) 

A s  w e  have s e e n ,  a p p e l l a n t  swore a s imple  o a t h  of  
a l l e g i a n c e  t o  t h e  B r i t i s h  Crown; she  d i d  n o t  make, n o r  w a s  she  
r e q u i r e d  t o  make, a d e c l a r a t i o n  of r e n u n c i a t i o n  of all o t h e r  
a l l e g i a n c e .  
Department i n  i t s  brief e r roneous ly  a s s e r t e d  t h a t  a p p e l l a n t  had 
made a r enunc ia to ry  d e c l a r a t i o n .  Both should  have known t h a t  
under section l O ( 2 )  of t h e  Canadian C i t i z e n s h i p  A c t  o f  1 9 4 7  
a r enunc ia to ry  d e c l a r a t i o n  w a s  never  r e q u i r e d  of persons  w h o  a t  
t h e  t i m e  of t h e i r  a p p l i c a t i o n  were, o r  were deemed t o  be ,  B r i t i s h  
s u b j e c t s .  

Both t h e  Consula te  General  a t  Toronto and t h e  

Apar t  from a p p e l l a n t ' s  ac t  of n a t u r a l i z a t i o n  and h e r  o a t h  
of  a l l e g i a n c e ,  there i s  no d i r e c t  ev idence  of  h e r  i n t e n t .  W e  
must t h e r e f o r e  i n q u i r e  whether t h e  c i r c u m s t a n t i a l  ev idence  
sur rounding  h e r  n a t u r a l i z a t i o n  - a p p e l l a n t ' s  proven conduct  - 
prov ides  t h e  r e q u i s i t e  ev idence .  

T h e  Department a rgues  t h a t :  

... I n  a l l  t h e  y e a r s  she  h a s  r e s i d e d  i n  
Canada, M r s .  B  h a s  had ve ry  l i t t l e  
c o n t a c t  w i th  t h e  United S t a t e s  beyond 
p e r s o n a l  r e l a t i o n s  w i t h  h e r  fami ly .  
She has  n o t  been documented w i t h  a United 
S t a t e s  p a s s p o r t ,  a l though she  has used a 
Canadian p a s s p o r t .  She has  n o t  voted i n  
U . S .  e l e c t i o n s  no r  f i l e d  Uni ted States  
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tax returns. She has not registered as a 
U.S. citizen at the Consulate. In these 
circumstances the fact of her naturaliza- 
tion is highly persuasive that she intended 
to relinquish her United States citizenship 
when she naturalized as a Canadian. 

We do not find these arguments persuasive. 

Given her circumstances, it is hardly surprising that 
appellant has had "very little contact with the United States." 
Taken to Canada as a very young child, the pattern of appellant's 
life was in good measure conditioned by her parents. Appellantss 
long residence in Canada was, it seems plain, dictated by family 
considerations, a legitimate reason for living abroad. As the 
Supreme Court has said, a native born citizen is free to live 
abroad indefinitely without suffering loss of citizenship; 
living abroad in no way evidences a voluntary renunciation of 
nationality and allegiance. - 8/ 

it significant that she did not cultivate close ties with the 
United States. 

Nor, given the orientation of appellant's life, do we f i n d  

- 8 /  Schneider v. Rusk, 377 U.S. 163, 196 (1964). 
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Granted,  a p p e l l a n t  would have been p ruden t  t o  have pro-  
t e c t e d  h e r  c i t i z e n s h i p  by documenting h e r s e l f  (and h e r  
c h i i d r e n )  as a United S t a t e s  c i t i z e n .  That  s h e  d i d  n o t  
does n o t  compel one t o  conclude t h a t  she  d i d  n o t  c o n s i d e r  
h e r s e l f  a United S t a t e s  c i t i z e n  a f t e r  h e r  n a t u r a l i z a t i o n .  
I t  i s  a s  p o s s i b l e  t h a t  she  d i d  n o t  document h e r s e l f  as a 
United S t a t e s  c i t i z e n  simply because of  l a c k  of knowledge 
o r  perce ived  need,  as it is  t h a t  she  had in t ended  i n  1 9 5 9  
t o  d i v e s t  h e r s e l f  of United S t a t e s  c i t i z e n s h i p .  

Without a l e g a l  r e s idence  i n  t h e  Uni ted S t a t e s  a p p a r e n t l y  
u n t i l  r e c e n t l y  ( she  s t a t e d  t h a t  she  now owns a condominium i n  
F l o r i d a ) ,  a p p e l l a n t  could n o t  v o t e  i n  United S ta tes  e l e c t i o n s -  
Without o s t e n s i b l e  income from United S t a t e s  s o u r c e s ,  
a p p e l l a n t  might n o t  have r e a l i z e d  t h a t  she  should  f i l e  
United States t a x  r e t u r n s .  

A p p e l l a n t ' s  use  of a Canadian p a s s p o r t  might s u g g e s t  an 
i n t e n t  t o  ho ld  h e r s e l f  o u t  e x c l u s i v e l y  as a Canadian,  b u t  it 
i s  no more than  sugges t ive  of such i n t e n t ,  p a r t i c u l a r l y  g iven  
t h e  absence of any evidence of record t h a t  a p p e l l a n t  used a 
Canadian p a s s p o r t  t o  e n t e r  o r  l e a v e  t h e  Uni ted States .  Could 
it n o t  be t h a t  she  used a Canadian p a s s p o r t  as a m a t t e r  of 
convenience,  n o t  i n  w i t t i n g  de roga t ion  of h e r  a l l e g i a n c e  t o  
t h e  United S t a t e s ?  

The Department 's  c a s e  t h a t  a p p e l l a n t  i n t ended  t o  
r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p  when she  became na tu ra-  
l i z e d  i n  Canada rests h e a v i l y  on a p p e l l a n t ' s  n o t  do ing  a 
number of t h i n g s  t h a t  i f  done would have b u t t r e s s e d  h e r  c l a i m  
t h a t  she  d i d  n o t  i n t e n d  t o  s u r r e n d e r  h e r  United S t a t e s  
c i t i z e n s h i p .  But such a c t s  of o m i s s i o n  i n h e r e n t l y  have an 
ambiguous q u a l i t y  as f a r  a s  o n e ' s  i n t e n t  t o  r e l i n q u i s h  or 
r e t a i n  United S t a t e s  c i t i z e n s h i p  i s  concerned.  Being 
ambiguous, t hey  l a c k  s u f f i c i e n t  conc re t enes s  t o  be r e l i a b l e  
p o i n t e r s  t o  a p p e l l a n t ' s  i n t e n t  a t  t h e  c r i t i c a l  p o i n t  i n  t i m e  
w i th  r e s p e c t  t o  h e r  United S ta tes  c i t i z e n s h i p .  

IV 

Upon c o n s i d e r a t i o n  of t h e  foregoing  a n a l y s i s ,  t h e  Board 
concludes t h a t  t h e  Depar tment  ha s  f a i l e d  t o  c a r r y  i t s  burden 
of  p rov ing  by  a preponderance of  t h e  evidence t h a t  a p p e l l a n t  
in tended  t o  r e l i n q u i s h  h e r  United States c i t i z e n s h i p  when she  
ob ta ined  n a t u r a l i z a t i o n  i n  Canada upon h e r  own a p p l i c a t i o n .  

281 
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Accordingly, the Department's determination of loss  of appel- 
lant's United States nationality is hereby reversed. 

U - 
i 

Sampas, & h e r  




