
J u l y  2 7 ,  1 9 8 4  

DEPARTMENT OF' STATE 

BOARD OF APPELLATE REVIEW 

_J 

IN THE MATTER OF: C  P  B  

This cas5 is before the Board of Appellate Review on an 
appeal brought by C  P  B  from an administrative 
determination of the Department of State that he expatriated 
himself on July 2 2 ,  1 9 7 2 ,  under the provisions of section 
349(a) (1) of the Immigration and Nationality Act by obtaining 
naturalization in Venezuela upon h i s  own application. - l/ 

The issues presented on appeal are: (1) whether appellant: 
became a citizen of Ve  voluntarily; and ( 2 )  if he did so, 
whether the expatriating act was accompanied by an intention tc 
relinquish United States nationality. 

1% is our conclusion t h a t  appellant acted of his own free 
will in ob ta in ing  Venezuelan citizenship, b u t  that he lacked. 
the requisite intent to relinquish United States citizenship. 
The Board will, accordingly, reverse the Department's holding 
of loss of his United States nationality. 

- I/ 
U.S.C.  1481, reads: 

Section 349la)Ql) of the Immigration and Nationality Act, i. 

See. 349. (a) From and after the effective date of this A( 
a person who is a national of the United States whether by birf 
or naturalization, shall lose his nationality by -- 

(I) obtaining naturalization in a foreign state 
upon his own application, 

r 
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I 

Appellant acquired United S t a t e s  nationrdli ty- under s e c t i o n  
1993 of t h e  Revised S t a t u t e s  of t h e  United S t a t e s ,  4 8  S t a t .  797 ,  
by b i r t h  t o  United S t a t e s  c i t i z e n  parents  a t  

  .  H i s  b i r t h  w a s  
recorded i n  a Consular Report of B i r t h  i ssued  by t h e  U . S .  Consulate  
t h e r e  on May 1 6 ,  1922 .  

Appellant w a s  documented a s  a United S t a t e s  c i t i z e n  i n  1938, 
and r e g i s t e r e d  as an a l i e n  with t h e  Trinidad a u t h o r i t i e s  i n  1 9 4 0 .  
From 1 9 3 9  t o  1 9 4 4  he w a s  employed by t h e  U.S. Corps of  Engineers  i n  
Trinidad.  H e  r e g i s t e r e d  f o r  t h e  U . S .  d r a f t  i n  1943 and married a 
non-U.S. c i t i z e n  i n  t h e  same year .  I n  1 9 4 4  h i s  employment wi th  t h e '  
Corps of Engineers w a s  terminated.  
a U.S. engineering f i rm i n  cons t ruc t ion  of t h e  U . S .  base a t  Tr in idzd .  
I n  1945 appe l l an t  was ordered t o  r e p o r t  f o r  induct ion  i n t o  t h e  
United S t a t e s  armed forces, but  w a s  found medical ly  u n f i t  and 
c l a s s i f i e d  4-F. H e  was i s sued  a United S t a t e s  passpor t  i n  1947 .  

Therea f t e r ,  he  was employed by 

I n  1950 a p p e l l a n t  sought t o  r e g i s t e r  h i s  c h i l d r e n  as American 
c i t i z e n s .  H e  was informed by t h e  Consulate General a t  Tr in idad  t h a t  
they  had no claim t o  United S t a t e s  c i t i z e n s h i p  because he had n o t  
r e s i d e d  i n  t h e  United S t a t e s  a t  l e a s t  t e n  yea r s  p r i o r  t o  t h e  b i r t h  
of t h e  c h i l d r e n ,  a s  r equ i red  by s e c t i o n  2 0 f ( g )  of t h e  N a t i o n a l i t y  
A c t  of 1 9 4 0 ,  

The record shows t h a t  a p p e l l a n t  w a s  i n v i t e d  t o  renew h i s  
r e g i s t r a t i o n  as a United States c i t i z e n  i n  1954 by t h e  Consulate 
General  a t  Trinidad.  A handwritten no te  on t h e  copy of t h e  
Consulate General ' s  le t ter  t o  appe l l an t  submit ted by a p p e l l a n t  
reads :  "Registered 14/2/54 by letter." The n o t a t i o n  i s  
apparent ly  a p p e l l a n t ' s .  H e  has s t a t e d  t h a t  i n  response t o  h i s  
submission of an a p p l i c a t i o n  f o r  r e g i s t r a t i o n ,  he r ece ived  a 
l e t t e r  from t h e  Consulate General t o  t h e  e f fec t  t h a t  i n  v i e w  of 
a p p e l l a n t ' s  age,  marriage t o  an a l i e n  and res idence  abroad, re- 
newal of h i s  r e g i s t r a t i o n  as a United S t a t e s  c i t i z e n  would serve 
no purpose. I f  he wished t o  r e t u r n  t o  t h e  United S t a t e s ,  t h e  
letter a l l e g e d l y  cont inued,  t h e  consula te  would i s s u e  him a pass- 
p o r t  for the journey. There i s  no copy of t h a t  le t ter  i n  t h e  
record.  

Two yea r s  l a t e r  i n  J u l y  1956 a p p e l l a n t  app l i ed  f o r  a United 
S t a t e s  passpor t  a t  
r e t u r n  t o  t h e  United States t o  l i v e  permanently a t  t h e  earliest 
opportuni ty.  H i s  long res idence  abroad, he s t a t e d ,  had been due 
t o  t h e  lack  of s u f f i c i e n t  funds t o  t ake  h i s  family t o  t h e  United 

H e  i n d i c a t e d  t h a t  he in tended t o  



- 3 -  

st Be das ksstaeo a 
f pe r iod  suf%1elent 

Harsh 8 ,  1959. , 

E a r l y  in $95'7 appellant moved to Venezuela. In a letter to 
the United States Embassy at Caracas requesting an extension of 
t h e  v a l i d i t y  of his passport, appe1E;hant stated t h a t  he had t aken  
employement in Venezuela 'ias ia represents a better opportunity 
towards earning the necessary funds fo r  me to return $0 the Unit( 
States as soon as possible," His passport was extended $0 f u l l  
validity, namely, November 8 ,  1958. 

gellant settled in Maracaibo where he st11 
rival he was registered as a tIm% 

l i e d  to reqister his ycJu?I~ 
zue ia ,  as a United S t a t e s  c i t i a e r  

araeaibe,  There 18 nc record 0s' %he act10 

United States c i t i z e n s h i p ;  he applfcati 91 would t33.erefoE-e l-mve 
been denfed.  In fact, the record shows that appellant% daugh tx  
was issued a non-immigrant visa v a l i d  fo r  unlimited entries on 
January 15, 1964, in a Venezuelan passport. 

The ~ o ~ ~ o w i n ~  year appellant was issued a passport by the 

takers 3'57 t h e  Csnsu%att, bst i t  k s  evzdes: "a-l2=st"-, S h C C  appellan-& 
never resided in the Unated  Seates, %,IS au9htf= a-Lad l3c-j a ; . . la im 

snsulate at Maxacaibo on November 23, 1965, the last United 
States passport appellant has held, 

Appellant states that, he w a s  employed by Productora Mara, d 

ewgineering company whish served the  oil industry in Venezuela d 
a contractor, In 1964, in an apparent effort to protect h i s  
f i n a n c i a l  futurel appelPan% states that he purchased ~ r a d u e t o s a  
Mara from its president and ownerp, at whose insistence the sale 
was made to appellant's non-American wife. Appellant reportedly 
put up all his accumulated "social  benefits" in the company and 
h i s  savings to effect the sale, According to appellant, all the 
income from the company belonged to his wife by Venezuelan law, 
About two years later appellant completed the purchase of the 
company by paying the balance due with funds  apparently raised 
th rough  a bank loan. 

Productora Mara from his wife to himself around 1968, b u t  w a s  
informed by his counsel that Venezuelan law prohibited such 
transactions between spouses, His counsel suggested that 
appellant form his own company which would be able P e g a l l y  to bu 

Appellant states that he attempted to transfer title in 
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from his wife's company all equipment used by the latter; such 
equipment might then be leased back to the wife on a monthly 
basis. 
the stated purpose of doing studies and technical reports for 
operations in the o i l  industry; and processing food for animals, 
breeding and exporting farm animals,. and exporting processed food. 

Appellant formed the firm B  H  e Hijos in 1968 for 

It appears that both Productora Mara and B  H  operated 
on bank loans, and according to appellant, were pe ing 
difficulties in conducting their business due to local "anti- 
gringo" sentiments and other reasons not fully explained. 
Judging from a report he made to the U.S. Internal Revenue Service 
in 1975, appellant's annual net earnings as of 1974 were less than 
$400. 

According to appellant, in 1969 B  H  purchashed "an 
extension of land in anticipation of adverse legislation affecting 
nationalization of the petroleum industry." Appellant has indi- 
cated that over 700 hectares (about 1,750 acres) were bought with a 
bank loan; he has not specified the cost of the land or what its 
estimated value was at the time he became naturalized in 1972. 

Around 1970 appellant allegedly became concerned about the 
future of foreign-owned companies in Venezuela because of the 
impending adherence of Venezuela to the Cartagena Agreement 
(Colombia, Bolivia, Peru, Chile, Ecuador) which envisioned the 
transformation of foreign-owned businesses in the member 
countries into national enterprises. Appellant states that under 
these circumstances "my situation became more precarious than 
e.vAr. -- 

_ _  _ _ _ _ - ~  .__ _- 
_ _ _  ___ - -. 

He described the action he took in 1970 to protect his 
interests as follows: 

I consulted a lawyer once more, and he told 
me that I should first allow him to get me 
a "Domicilio" visa which would afford me 

- -- the benefSAs as a permanent resident of 
Venezuela. I accepted his advice, and it 

was necessary to cede my passport to him. 
I instructed him to act in any appropriate 

--manner he thought necessary to protect my 
- -  economic interests, as my solvency at this 

~ _ _ -  t i m e  -was Indeed slender. 
- - - - -- 

Within about a year, my lawyer informed me 
that he had obtained a "Domicilio" visa for 
me, and that in view of the contents of 



- 5 -  

d i s c u s s i o n s  t a k i n g  p lace  i n  Car tagena a t  t h e  
moment between Venezuela and o t h e r  L a t i n  
American c o u n t r i e s ,  he had proceeded t o  g e t  
m e  and m y  w i f e  Venezuelan p a s s p o r t s .  

The Gaceta O f i c i a l  sf t h e  Republic of Venezuela 0% J u l y  2 2 ,  
1 9 7 2 ,  r e c o r d e d ' t h a t  a p p e l l a n t  w a s  g r an t ed  Venezuelan c i t i z e n s h i p  
wi th  e f f e c t  from t h a t  d a t e .  

I t  appears  t h a t  i n  May 1 9 7 7  t h e  Consula te  a t  Maracaibo learnr 
(how t h e  r e c o r d  does not make c l e a r )  of a p p e l l a n t ' s  n a t u r a l i z a t i o i  
I n  a t e l e x  s e n t  t o  t h e  Department on May 2 4 ,  1 9 7 7 ,  t h e  Consula te  
s t a t e d  t h a t  i t  had r e c e i v e d  conf i rmat ion  from Venezuelan fmmigra-t 
that a p p e l l a n t  had been n a t u r a l i z e d .  

On June 6 ,  1 9 7 7 ,  t h e  Consulate  wro te  t o  a p p e l l a n t  t o  infomi 
him t h a t  he might have lost h i s  United S t a t e s  c i t i z e n s h i p  by abt,: 
ing wa%ura%ization i n  Venezuela. Re was i n v i t e d  t o  complete a 
q u e s t i o n n a i r e  t o  f a c i l i t a t e  t h e  de t e rmina t ion  of h i s  c i t i z e n s h i p  
s t a t u s .  This he d i d  on June 3 0 ,  1977 ,  acknowledging t h a t  he  had 
ob ta ined  Venezuelan n a t i o n a l i t y  and a Venezuelan p a s s p o r t .  A e c s r  
i n g  t o  t h e  Consu la t e ,  a p p e l l a n t  t r a v e l l e d  t o  t h e  Uni ted S t a t e s  
s e v e r a l  t i m e s  on h i s  Venezuelan p a s s p o r t  on visas  i s s u e d  by t h e  
Consulate .  On July 6 ,  1 9 7 7 ,  a p p e l l a n t  completed b e f o r e  a consu.ld 
o f f i c e r  an a f f i d a v i t  of e x p a t r i a t e d  pe r sonp  b u t  f o r  some reason 
n o t  exp la ined  i n  t h e  r eco rd  d e c l i n e d  t o  s i g n  it. Beneath t h e  lint 
where t h e  c o n s u l a r  o f f i c e r  had w r i t t e n  a d e s c r i p t i o n  sf t h e  expat 
t i n g  a c t  a p p e l l a n t  w r o t e :  

1 had and s t i l l  have no i n t e n t i o n  t o  r e l i n -  
q u i s h  my r i g h t s  t o  American n a t i o n a l i t y ,  I 
have never  t aken  any o a t h  of a l l e g i a n c e  t o  
any f o r e i g n  s t a t e  and have no i n t e n t i o n  of 
ever doing so. 

I n  September 1979 t h e  Consula te  r e p o r t e d  t o  t h e  Department o 
a p p e l l a n t ' s  case, r e q u e s t i n g  i t s  op in ion  on whether  a p p e l l a n t  had 
r e l i n q u i s h e d  h i s  Uni ted States c i t i z e n s h i p  by o b t a i n i n g  n a t u r a l i ;  
t i o n  i n  Venezuela. 

There i s  no i n d i c a t i o n  i n  t h e  r e c o r d  what answer t h e  Depart- 
ment s e n t  t o  t h e  Consu la t e ,  b u t  t h e  l a t t e r  on A p r i l  2 ,  1981, 
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prepared a certificate of loss  of nationality in appellant's name, 
as required by section 358  of the Immigration and Nationality Act. 2J 

The Consulate certified that appellant acquired United States 
citizenship under section 1993 of the Revised Statutes of the United 
States by birth abroad to United States citizen parents; that he 
obtained naturalization in Venezuela upon his own application; and 
concluded that he thereby expatriated himself under the provisions 
of section 349(a) (1) of the Immigration and Nationality Act. 

The Department approved the certificate on November 4 ,  1981, 
approval being an administrative determination of loss of nation- 

brought to this Board. The appeal was entered on January 4 ,  1982. 
ality from which an appeal, properly and timely filed, may be P 

- 2/ 
1501, reads: 

the United States has reason to believe that a person while 
in a f-ign state has lost his United States nationality 
under any provision of chapter 3 of this title, or under any 
provision of chapter IV of the Nationality Act of 1940, as 
amended, he shall certify the facts upon which such belief is 
based tu the Department of State, in writing, under regulations 
prescrlbed by the Secretgry of State. If the report of the 
diplomatkc or consular officer is approved by the Secretary of 
State, a copy of the certificate shall be forwarded to the 
Attorney General, for his information, and the diplomatic or 
consular office in which the report w a s  made shall be directed 
to forward a copy of the certificate to the person to whom it 
relates. 

Section 358 of the Immigration and Nationality Act, 8 U.S.C. 

Sec. 3 5 8 .  Whenever a diplomatic or consular officer of 



Appellant contends  that he was forced to o = X h  ~ a ~ ~ ~ a ~ ~ - -  
zation. in order to protect his business interests, and naintainr 
that he did not intend to relinquish his United. States citizen- 
s h i p  by obtaining Venezuelan citizenship, 

_9 3/ 

Section 349(a) (1) of the Immigration and Nationality Act 
provides that a national of the United Sta tes  shall lose his 
nationality "by obtaining naturalization in a foreign state upon 
his own application, upon an application filed in his behalf by 
a parent, guardian or d u l y  authorized agent,,,," The DepartnerLr 
csnzends t h a t  appellant o tained naturalization in Venezuela 
lapon h i s  own application, Fippeifarit states thar. he obta ined  
naturalization through the use of "extraordinary channe l s "  by ha 
a t t o r n e y  whop he instructed xo o b t a i n  a domici%ic v i s a  and take 

ctnan "bar- n i g h t  p ro tec t  h ~ s  Einadsctial  i n t e r e s t s  in 
E expected Prnpiensntat lsn y venezuela.  of the 

Agreement, A p p e i l m z  e o n t e n a s  t h a t  h 61.6 1 - 1 0 ~  svv-2 an ap 
tisn f o r  naturalization; the o n l y  a p p l i c a f r s n  he signed w a s  one 
a dornicilio visa, He points out that the Venezuelan authorities 
did not send a copy of any application for naturalization he mig t  
have filled out when they were requested to do so by the ConsuPai 
at Maraeaibo in 1 9 7 7 ,  

The circumstances surrounding appellan%'s obtaining Veneauc 
cikizenship are less than c lear .  

~ 

- 3/ Although all pleadings in the case had been completed by t h ~  
Fall of 1983, the Board requested that appellant clarify his PO' 
that he had acted involuntarily in obtaining Venezuelan citizen: 
In April 1984 appellant complied with the Board's request by S U I  
rn i t t ing  the additional clarification. 
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However, appe l l an t  conceded i n  t h e  c i t i z e n s h i p  q u e s t i o n n a i r e  
I n  h i s  he c , p p l e t e d  i n  June 1977  t h a t  he had become n a t u r a l i z e d .  

submissions t o  t h e  Board he s t a t e d  t h a t  he  saw no reason t o  
r epud ia te  t h e  ac t ions  of h i s  counsel i n  ob ta in ing  n a t u r a l i z a t i o n  
and a passpor t  on h i s  beha l f .  
Venezuelan a u t h o r i t i e s  w e r e  ev ident ly  s a t i s f i e d  t h a t  the  procedures  
of t h e i r  l a w  had been complied with,  f o r  they assented  t o  t h e  g r a n t  
of c i t i z e n s h i p  f o r  appe l l an t .  

w a s  i n v a l i d  because it was f raudent ly  obta ined ,  and s i n c e  t h e  
a u t h o r i t i e s  concerned presumptively perceived no i r r e g u l a r i t i e s ;  it 
i s  our  conclusion t h a t  a p p e l l a n t  broughthimself wi th in  t h e  purview 
of s e c t i o n  349(a)  (1) of t h e  A c t .  

Furthermore, w e  take note  t h a t  t h e  

Inasmuch as appe l l an t  has not  contended t h a t  h i s  n a t u r a l i z a t i o n  

The Supreme C o u r t  has  h e l d ,  however, t h a t  c i t i z e n s h i p  s h a l l  not  
be l o s t  unless t h e  e x p a t r i a t i n g  a c t  was performed v o l u n t a r i l y .  
Afroyim v. Rusk, 387 U . S .  253 ( 1 9 6 7 ) ;  Nishikawa v. Dul les ,  356 U.S. 
1 2 9  (1958);  Perk ins  v. E A ,  307 U.S. 325 ( 1 9 3 9 ) .  

w a s  i nvo lun ta ry ,  f o r  under s e c t i o n  3 4 9 ( c )  of t h e  Immigration and 
N a t i o n a l i t y  A c t ,  it i s  presumed t h a t  any one of t h e  e x p a t r i a t i n g  
acts  enumerated i n  s e c t i o n  349(a)  w a s  done v o l u n t a r i l y .  The pre-  
sumption may, however, be rebu t t ed  upon a showing by a Preponderance 
of t h e  evidence t h a t  t h e  ac t  w a s  performed i n v o l u n t a r i l y .  - 4/ 

Appellant  bears  t h e  burden of proving t h a t  h i s  n a t u r a l i z a t i o n  

- 4/  
1481, reads i n  p e r t i n e n t  p a r t :  

S e c z o n  349 (c) of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 

. .- 
- - - T x ~ ~ p t  as otherwise provided i n  subsec t ion  (b) any person who 

c o m i t s - ~ r  pefiorms, o r  who has committed o r  performed, any act  of 
e x p a t r i a t i o n  under t h e  provis ions  of t h i s  o r  any o t h e r  A c t  s h a l l  be 
presumed t o  have done so v o l u n t a r i l y ,  b u t  such presumption may be 
r e b u t t e d  upon a showing, by a preponderance of t h e  evidence,  t h a t  
t h e  a c t  or  acts committed o r  performed w e r e  n o t  done v o l u n t a r i l y .  
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The gravamen of appe1%ant*s contention that he 
Venezuelan nationality involuntarily is that it was 
for him to obtain Venezuelan citizenship to p r o t e c t  
against projected Venezuelan legialstion that could 
his economic survival. 

acquired 
necessary 
himself 
threaten 

A defense of duress to performance of an expatriating act 

ourtsl howeverp to determine whether a citizen 

has long  been available to petitioners in Loss of nationality 
cases- Boreau v.  Marshall, 170 F, 2d 7 2 %  (1948). The criteasie 

true duress! a-v-e consistently been stringent, 
As the cour t  said i 

citizenship of another  eoun ry, the s i n e  
aua non of expatriation is Packing. There 
L- 

is no authentic abandonment of his own 
nationality. 

In Eater cases where economic duress had been successfully 
pleaded, the courts found that the citizen had no alternative 
to performing an expatriating act, were he or she to cope with a 
situation tha% threatened his or her economic survival. The lea( 
ing cases stating this proposition are Stipa v.  DuPPes, 233 F. 2( 
55% ( 1 9 5 6 )  and lnsogwa v. DulPes, 116 F. Supp, 4 7 3  (19531 ,  In 
those cases the expatriating conduct was compe%led literally by 
the instinct of self-preservation, The circumstances in those 
cases were such as to justify a finding, in the opinion of the 
court, that the petitioners accepted proscribed employment in 
order~to subsist; if not survive. 

In Jolley v, Immigration and Naturalization Service, 441 
F. 2d 1241 (1971), the court reviewed with approval a number of 
earlier cases on the issue of voluntariness, noting that fear of 
financial burden has been rejected as a sufficient ground upon 
which to posit duress. Neither motivation nor the difficulty of 
the choice makes an action involuntary if the actor is free to 
choose between alternatives. Prieto v, United States, 298 F, 22 
62 (19619 and Jubran v, United States, 255 F. %d 81 (1958), 
Similarly, Jolley-: "The opportunity to make a personal choice I 
the essence of voluntariness." 1250. 

ease 
The presence or absence 
will, of course, depend 

of "economic duress" in a particula! 
strictly upon the relevant facts. 

Appellant formulates his case for economic duress along the 
following lines : 
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During the  years  1 9 6 9- 1 9 7 2 ,  l o c a l  p r e s s  
publ icat ions expressed s t rong  optimism . tha t  
foreign companies opera t ing  i n  Venezuela 
would be subjected t o  s e r i o u s  f i n a n c i a l  
burdens i f  not  e l iminat ion  should Venezuela 
adhere t o  t h e  Cartagena Agreement .... Between 
t h e  years 1 9 6 8  and 1972 ,  t h e r e  e x i s t e d  g r e a t  
anx ie t i e s  among fo re igners  working and 
l i v i n g  i n  Venezuela: p a r t i c u l a r l y  those l i k e  
myself who owned companies. 
companies w e r e  p repar ing  f o r  t h e  n a t i o n a l i -  
zat ion of Major I n d u s t r i e s  which was expected 
t o  occur a t  any t i m e ,  and fo re ign  personnel  
were being replaced with Venezuelan c i t i z e n s  
a s  quickly as poss ib le .  Local t r a d e  unions 
w e r e  very i n s i s t e n t  and impat ient  t h a t  t h e  
terms of t h e  Venezuelan labour  laws i n  t h i s  
respect  be enforced .... I consider  1 9 7 2  t o  have 
been t h e  cr i t ical ' t ime t o  ob ta in  n a t i o n a l i -  
za t ion  /Katura l iza t ion ,  presumably7 because 
it was Zn Jan. 1 4 ,  1 9 7 2  t h a t  Venezuela 
o f f i c i a l l y  voiced t h e i r  d e s i r e  t o  n e g o t i a t e  
terms f o r  t h e i r  adherance t o  t h e  "Cartagena 
Agreement." Added t o  t h i s ,  the  p o l i t i c a l  
c l imate seemed t o  be tu rn ing  towards r a d i c a l  
soc ia l i sm with adverse a t t i t u d e s  d i r e c t e d  
aga ins t  fo re ign  p a r t i c i p a t i o n  i n  Venezuelan 
commercial a f f a i r s .  

The Petroleum 
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W e  do no t  consider  t h a t  a p p e l l a n t  has made o u t  a case f o r  
economic duress.  

t o  the  Cartagena Agreement and t h a t  t h e  p rov i s ions  of t h a t  Agree- 
ment regarding n a t i o n a l i z a t i o n  of fo re ign  companies would i n  due 
course  be implemented by Venezuela, it was by no means c e r t a i n  
what t h e  p r e c i s e  t e r m s  of Venezuelan implementing l e g i s l a t i o n  would 
be u n t i l  nego t i a t ions  wi th  t h e  o t h e r  Andean c o u n t r i e s  had been 
completed. 
i n d u s t r y  i n  Venezuela would be n a t i o n a l i z e d ,  b u t  whether 
a p p e l l a n t  was a Venezuelan c i t i z e n  o r  n o t ,  h i s  o p e r a t i o n s  i n  t h e  
petroleum indus t ry  would f a c e  t h e  s a m e  r i s k  of n a t i o n a l i z a t i o n . )  

Moreover, w e  no te  t h a t  Decision 2 4  of  t h e  Cartagena Agree- 
ment ( the  provis ion  of  s p e c i f i c  concern t o  a p p e l l a n t ) ,  t h e  t h r u s t  
of which w a s  known i n  1972  and which would i n  a l l  l i k e l i h o o d  be 
implemented by Venezuela a f t e r  it had accepted t h e  terms of t h e  

In 1 9 7 2 ,  although it w a s  probable t h a t  Venezuela would adhere 

(I t  w a s  undoubtedly clear i n  1972  t h a t  t h e  o i l  



Cartagena Agreement, w a s  not confiscatory in n a t u r e =  The text 
of Decision 2 4  as it emerged after negotiations between Venezuc-I 
an2 t h e  o$her Andeal’, countries reads a$ fo l lows .  

cganc%itfons in which said obligation shall be 
metB the way in which the value of the sharesr 
s $ ~ c k s  ear rights shall, be determined at the 

systems that may reassure transfer sf same 
to national investors, 5 1  

e of their sale, and, if such be the casep  

- 

- 5 /  Translation by P u k l i c  Translator, Republic of Venezuelai 
January 31, 1984, at Edaraeaibs. 
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to Venezuelan nationals or a state entity would have left 
appellant substantially worse off than he had been previously, 
were he not a Venezuelan citizen. 

Appellant's financial condition in 1972  was arguably fragile, 
but he had assets, although they were largely hypothecated, and 
he had a running business in the agricultural field. He appears 
to have been servicing his bank loans in 1972.  He has not shown 
that implementation of the Cartagena Agreement would have left 
him destitute, unable to provide for those dependent on him. In 
brief, appellant was, by his own account, in difficult but not - 
extraordinary financial circumstances: not circumstances that 
would have been demonstrably worsened by nationalization of forei 
enterprises. He has not persuaded us that his only option was to 
stave off disaster in 1972 to obtain Venezuelan citizenship. He 
has therefore failed to rebut the statutory presumption that his 
performance of the expatriating act was involuntary. 

We conclude that appellant became a citizen of Venezuela of 
his own free will. 

I11 

Even though we have concluded that appellant voluntarily 
obtained naturalization in Venezuela, it remains to be determined 
whether on all the evidence he did so with the intention of 
relinquishing his United States citizenship. 

--Under the rule enunciated by the Supreme Court in Vance v. 
Terrzms- , itis the Government's burden to prove by a preponderance 
of the evidence that the expatriating act in question was done with 
the intention of relinquishing United States citizenship. 6J 
Intent, the Supreme Court said, may be ascertained from a person's 
words or found as a fair inference from proven conduct. 7J 
Obtaining naturalization in a foreign state, like performance of 
the other acts the statute prescribes as expatriating, may be 
highly persuasive but not conclusive evidence of an intention to 
give up United States citizenship. 8 /  Intent is to be determined 
as of the time t h e  expatriating act was done. - 9/  

Id., - citing Nishikawa v. Dulles, 356  U.S .  1 2 9  ( 1 9 5 8 )  

9/ Terrazas v, H-, 6 5 3  F. 2d 285 (1981). - 



ways lived u t s i d e  t h e  Uni ted  S t a k e s ;  D- 

marr ied a nor,-Zj,S. c i t i z e n  aEd immersed himself i n  Venezuelan 
society e 

-_i H e  took an oa th  of allegiance %es Oenezue lz  whes: 
applying f o r  naturalizations 

-- H e  permanently su r r ende red  h i s  Uni ted  S t a t e s  pas. 
p o r t  t o  Venezuelan a u t h o r i t i e s .  

I n  b r i e f ,  t h e  Department contends  t h a t  a p p e l l a n t a s  eonduct 
confirms the h i g h l y  p e r s u a s i v e  ev idence  sf an intent t o  r e l i n g i ~  
United S ta tes  c i t i z e n s h i p  t h a t  a p p e l l a n t  man i f e s t ed  when he 
ob ta ined  f o r e i g n  n a t u r a l i z a t i o n .  

There i s  l i t t l e  ev idence  contemporary w i t h  a p p e l l a n t ' s  
naturzlization t h a t  e l ea r ly  discloses h i s  i n t e n t ,  

Under Venezuelan Paw, an a p p l i c a n t  f o r  n a t u r a l i z a t i o n  mu5' 
complete an a p p l i c a t i o n  which c o n t a i n s  an  oath of a l l e g i a n c e  t i  
Venezuela, The app l i ca t i on ,  when completed,  i s  sworn $a 

1 hereby a l s o  swezsf t o  obey and r e s p e c t  t h e  
N a t i o n a l  C o n s t i t u t i o n  and o ther  l a w s  of t h e  
Republic sf Venezuela, 
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before a notary and then delivered to the appropriate Government 
department. 
has come to light, and he denies having taken any oath of allegiance. 
According to his account, he asked his attorney to obtain a 
domicilio visa for him and to take any other steps necessary to 
protect his business interests. He says that the only form he 
signed was an application for a domicilio visa. The Consulate at 
Maracaibo, as we have seen, requested a copy of appellant's 
application for naturalization be sent to them by the appropriate 
authorities. The latter sent no document, but simply informed 
the Consulate that appellant had been naturalized in 1972 as 
attested by the Gaceta Oficial. 

whatever action was taken on appellant's behalf to have been 
correct. However, the ambiguous circumstances under which 
naturalisation was obtained raise a doubt in our minds that 
appellant's acquisition of Venezuelan citizenship was accompanied 
by an intention to divest himself of United States citizenship. 
It is not implausible that the matter was handled as appellant 
implies: he asked his attorney to get him permanent residence 
status which the latter did, but the latter went further on the basis 
of appellant's general instructions and completed the naturalization 
process on appellant's behalf. The indirectness, and impersonal 
nature of the whole process suggest that appellant's intention was 
to get whatever protection he could by improving or changing his 
status in Venezuela, not necessarily to terminate United States 
citizenship. 

In appellant's case no application for naturalization 

We do not dispute that the Venezuelan authorities considered 

A n m e r  ambiguity exists with respect to the disposition of 
aPP- ' s  United States passport. 
appellant's "permanent surrender" of his passport to Venezuelan 
authorities "as probably the act most devastatingly indicative" 
of appellant's intent to relinquish United States citizenship. 
We do not agree. Appellant is entitled to be believed when he 
states that he gave his passport to his attorney- to obtain a 
domicilio visa. It is probable therefore that the Venezuelan 
authorities sighted it at that time; and then when the attorney 
applied on appellant's behalf for naturalization, it was again 
shown to them. But the passport was apparently not held by the local 
authorities. According to Venezuelan procedures, foreign passports 
of naturalization applicants are forwarded to the representatives 
of the country of the applicant after the naturalization process 
has been completed. Here, there is no record of the delivery of 
appellant's passport to U.S. authorities by Venezuelan officials. 
Appellant contends that the passport was in the possession of his 
attorney, but cannot be located, his attorney having died in 1977 
and his files left in chaos. Such claim is not implausible. 

The Department describes 



The contemporary evidence of appellant's i n t e n t  t o  r e l i n q x  
TJnited S t a t e s  c i t i z e n s h i p  being arribiguous, t h e  q u e s t i o n  ar ises  
whether his conduct sustains t h e  Depar tment ' s  theory  t h a t  h e  
sn%en-hsnal%y abandoned such e i t i a e n s h i ~ ,  

Of c o u r s e ,  he should  have f i l e d  U.S. income t a x  r e t u r n s  
r e g u l a r l y ,  b u t  h i s  f a i l u r e  t o  do so does n o t  s e t  h i m  a p a r t  f rsn  
o t h e r  c i i z e n s  l i v i n g  abroad.  I n  t h e  absence of ev idence  t o  t h c  
contrary, we a c c e p t  t h a t  h i s  n e t  income w a s  for many y e a r s  bebo 
minimum t h r e s h o l d  r e q u i r i n g  him t o  pay t a x e s .  

Nor do w e  see i n  a p p e l l a n t ' s  f a i l u r e  t o  c o n s u l t  U , S ,  authcit 
t i e s  from 1965 to 1 9 5 7  an unequivocal  s i g n  of abandonment of h i  

c i t i z e n s h i p .  
Sta tes  c i t i z e n s  in 1950 and. i n  1 9 6 4  on ly  t o  be informed t h a t  t h l  
were i n e l i g i b l e  fo r  c i t i z e n s h i p ,  Q u i t e  p o s s i b l y  he  saw no spec 
need t h e r e a f t e r  t o  seek  advice  and a s s i s t a n c e  from U - 5 ,  author1 
Such a r a t i o n a l e  i s  a t  Peast a s  t e n a b l e  as an i m p l i c a t i o n  of a 
i n t e n t  to r e l i n q u i s h  c i t i z e n s h i p ,  

H e  had t r i e d  t o  register h i s  c h i l d r e n  a s  United 
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H i s  use  of a Venezuelan p a s s p o r t ,  especia,,y t o  v i s i t  t h e  
United S t a t e s ,  admit tedly is i n  i t s e l f  an a c t  i n c o n s i s t e n t  w i t h  
United S t a t e s  c i t i z e n s h i p .  g u t  it should be po in ted  o u t  t h a t  
i f  he had obta ined  and used a United S t a t e s  p a s s p o r t  he would 
have f o r f e i t e d  Venezuelan c i t i z e n s h i p  which he perceived gave 
o r  would g ive  him some p r o t e c t i o n  a g a i n s t  adverse  Venezuelan 
l e g i s l a t i o n .  
been prompted a s  much by cons ide ra t ions  of convenience as by an 
i n t e n t i o n  t o  hold himself o u t  s o l e l y  a s  a Venezuelan c i t i z e n .  

Appe l l an t ' s  use of a Venezuelan p a s s p o r t  could have 

Clea r ly ,  a f t e r  a p p e l l a n t  became a Venezuelan c i t i z e n  i n  
1 9 7 2  he d i d  l i t t l e  of record  t o  r ep resen t  himself as an 
American c i t i z e n .  11/ T h i s  p a s s i v i t y  toward t h e  e x e r c i s e  of - 
t h e  r icrhts  and d ischarqe  of  t h e  d u t i e s  of United S t a t e s  c i t i -  
zenship may p roper ly  be c r i t i c i z e d ,  bu t  query whether such 
i n a c t i o n  is  s u f f i c i e n t  t o  suppor t  an i n f e r e n c e  t h a t  i n  1 9 7 2  he 
w i l l e d  loss of c i t i z e n s h i p .  

t h e  Attorney General i s sued  an i n t e r p r e t a t i o n  to  guide  
a d m i n i s t r a t i v e  a u t h o r i t i e s  i n  loss  of n a t i o n a l i t y  proceedings,  - la/ 
The Attorney General r u l e d  t h a t  performance of  some s t a t u t o r y  

Following t h e  Supreme Cour t ' s  dec i s ion  i n  Afroyim, supra ,  

_ _  .- 
- 11/ 
Service  form exp la in ing  why he had n o t  p a i d  U.S.  t a x e s  i n  1 9 7 4 :  
"self-employed and n e t  earn ings  less than  $400."  

W e  n o t e ,  however, t h a t  i n  1975 he f i l e d  an I n t e r n a l  Revenue 

And it i s  r e l e v a n t  t h a t  over  an  extended pe r iod  of t i m e  
p r i o r  t o  n a t u r a l i z a t i o n  a p p e l l a n t  conducted himself l i k e  a Uni ted  
States c i t i z e n .  H e  r e g i s t e r e d  as an a l i e n  i n  Tr in idad  during 
World War XI and r e g i s t e r e d  f o r  t h e  U . S .  d ra f t .  H e  r e g i s t e r e d  as 
a United S t a t e s  c i t i z e n  a t  P o r t  of Spain i n  1938 and d i d  so 
p e r i o d i c a l l y  f o r  several y e a r s  t h e r e a f t e r  a t  P o r t  of Spain, 
Caracas-znd Maracaibo. H e  t w i c e  a t tempted t o  register h i s  chi ld-  
r e n  a s f l n i t e d  S t a t e s  c i t i z e n s ,  and s e n t  t w o  sons t o  u n i v e r s i t y  
in'F5eSisnfied S t a t e s .  

- 12,' Attorney Genera l ' s  Statement of I n t e r p r e t a t i o n ,  42 Op, Atty.  
Gen. 397 (1969). 

_- 



e x p a t r i a t i n g  a c z ~  may be k i q h l  
i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  
s t a t e d ,  Afroyim l eaves  it.  pen t o  t h e  c i t i z e n  to ra ise  t h e  
i s s u e  of i n t e n t .  
t h e  Government bea r s  the burden of proving by a preponderance 
of t h e  ev idence  that t h e  actor i n t ended  to r e l i n q u s k  c i t i z e n -  
s h i p .  H e  concluded by s t a t i n g :  

persuasiTJ@ 
But even i n  those cases, he 

Once t h e  i s s u e  of i n t e n t  h a s  been r a i s e d ,  

I n  each case t h e  a d m i n i s t r a t i v e  a u t h o r i t i e s  
must make a judgment, based on a l l  the  
ev idence ,  whether t h e  i n d i v i d u a l  comes with-  
i n  the  t e r m s  of t h e  e x p a t r i a t i o n  provi~ion 

s i n  fact vsPuntariSy r e l i  
uished his C i t i Z € ? E S ' n i  

I n  t h e  c a s e  now b e f o r e  t h e  Boardp a p p e l l a n t  has  spoken no 
recorded words man i f e s t i ng  an i n t e n t i o n  t o  renounce Uni ted S t a t l  
c i t i z e n s h i p .  
' 'proven conduct" t e s t  t o  de te rmine  whether  h i s  conduct  g i v e s  
r ise t o  a f a i r  i n f e r e n c e  of an i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i r  
What conduct  m a i n i f e s t s  an i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ?  
Does non-performance of  a range of t h i n g s  a s s o c i a t e d  w i t h  civic 
v i r t u e  m a n i f e s t  such an i n t e n t ?  
an e x p l i c i t ,  o r  a f f i r m a t i v e  act or  ac ts  c l e a r l y  de roga to ry  of 
c i t i z e n s h i p ?  A s  f a r  as w e  are aware ,  the c o u r t s  have n o t  y e t  
been c a l l e d  upon t o  answer these complex and s u b t l e  ques t aans .  
The case l a w p  howeverPr s u g g e s t s  t h a t  something m o r e  than such 
non-performance must be proved,  

W e  must;, therefore,  apply  t h e  Supreme C o u r t ' s  

O r  must t h e  c i t i z e n  have done 

See, f o r  example, Terrazas v .  Haig,  supra; United S ta tes  
v. Matheson, 532 F. %d 809 (1976); King - v. Rogers ,  4 6 3  F. 2d 
1188 ( 1 9 7 2 ) :  Richards  v. S e c r e t a r y  of State ,  CV 80-4150, s l i p  
op. C.D. C a l .  (1982). 

W e  must t h e r e f o r e  de te rmine ,  w i t h  l i t t l e  p receden t  t o  
gu ide  u s I  whether t h i s  a p p e l l a n t ' s  e s s e n t i a l l y  non-aff i rmat ive  
a c t i o n s  a f t e r  h i s  n a t u r a l i z a t i o n  probably  conf i rm a p u t a t i v e  
i n t e n t  i n  1 9 7 2  t o  r e l i n q u i s h  Uni ted S ta tes  c i t i z e n s h i p ,  

W e  are n o t  persuaded t h a t  t h e y  do, 
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To be i n a t t e n t i v e  t o  c i t i z e n s h i p  o b l i g a t i o n s  o r  t o  f a i l  
SOP s e v e r a l  y e a r s  t o  a s s e r t  a claim t o  Uni ted S t a t e s  c i t i z e n -  
s h i p  i s  no t  r a r e  o r  e c c e n t r i c  behavior  on t h e  p a r t  s€ a c i t i z e n  
l i v i n g  abroad.  Prom such conduct e i t h e r  sf t w o  p l a u s i b l e  
i n f e r e n c e s  may be drawn: ( a )  t h e  c i t i z e n  i n t ended  t o  r e l i n q u i s h  
c i t i z e n s h i p ,  o r  (b) he in tended  t o  r e t a i n  c i t i z e n s h i p  b u t  
t h r o u g h  i n e r t i a ,  l a c k  of prudence o r  knowledge, o r  any o t h e r  
human l a p s e ,  d i d  n o t  demonstra te  o r  document h i s  w i l l  t o  r e t a i n  
it. One i n f e r e n c e  i s  n o t  i n h e r e n t l y  more l o g i c a l  t han  t h e  
other.  

Appe l l an t  h e r e  performed an a c t  t h a t  may be h i g h l y  per-  
s u a s i v e  ev idence  of  an i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  - 
ob ta ined  n a t u r a l i z a t i o n  i n  a f o r e i g n  s t a t e ,  b u t  under c i r-  
cumstances t h a t  are  f a r  from clear.  T h e r e a f t e r  he d i d  no th ing  
demonstrably i n c o n s i s t e n t  wi th  an i n t e n t  t o  r e t a i n  Uni ted 
S t a t e s  c i t i z e n s h i p ,  save use  a Venezuelan p a s s p o r t .  I n  o u r  
judgment, t h e  record i n  i t s  e n t i r e t y  l eaves  t h e  i s s u e  of 
appel.Lan&--i&en%-A.n doubt. Loss of a r i g h t  so fundamental  as  
ci t izen-p should  n o t  h inge on f a c t s  which may be f a i r l y  and 
reasonably  c o g t r u e a  a s  s i g n i f y i n g  e i t h e r  i n t e n t  t o  r e t a i n  o r  
r e l i n q u i s h  c i t i z e n s h i p .  The Supreme Court  has  h e l d  t h a t  where 
d e p r i v a t i o n  of c i t i z e n s h i p  i s  a t  i s s u e ,  t h e  " fac ts  and t h e  law 
should be cons t rued  so far a s  i s  reasonably  p o s s i b l e  i n  f avo r  
of t h e  c i t i z e n . "  Nishikawa v. Dul l e s ,  356 U . S .  1 2 9 ,  134; 
Schneiderman v. Uni ted S t a t e s ,  320 U . S .  118, 122 (1943) .  Con- 
s i s t e n t l y  w i t h  t h a t  mandate, w e  must r e s o l v e  o u r  doubts  i n  
f a v o r  of c o n t i n u a t i o n  o f  a p p e l l a n t ' s  United S ta tes  c i t i z e n s h i p ,  

. . 
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In light of A f r o y i m  and Terrazas, and within the scope 
of the,Wttorney General's Statement of Interpretation of 
Afro im, we f i n d  t h a t  the Department has not sustained its 
&of proving by a preponderance of the evidence chat  
appellant intended to relinquish h i s  United States citizenship 
when he became a citizen of Venezuela. 




