
DEPARTENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE PATTER OF: E  M  Q  - 

This is an appeal from an administrative determination of 
the Dephrtment of State that appellant, E  M  Q , 
expatriated himself on August 1, 1968 under the provisions of 
section 349 (a) (6), (now section 349 (a) (5) , of the migration 
and Kationality Act by making a formal renunciation of his 
United States nationality before a consular officer of the 
United States at . 1/ - 

The Department determined on August 25, 1969 that appellant 
had expatriated himself. He initiated this appeal on July 12, 
1984. We confront, initially, the issue of whether the Board 
may entertain an appeal filed nearly 15 years after the Depart- 
ment approved the certificate of loss of nationality. It is 
our conclusion that the appeal was not filed within the limit 
allowed by the appiicable regulations, and is therefore time 
barred. Lacking jurisdiction to entertain the ap?eal, we dismiss 
it. 

1/ Section 349ia) ( 6 ) ,  now Section 349ia) ( 5 ) ,  of the Immigration - 
and icationality Act, 8 U.S.C. 1481, reacis: 

Section. 349. (a) From and after the effective date of this 
Act a person who is a national of the United States whether by 
birth or naturalization, shall lose his nationality by -- 

- . .  

(5) making a formal renunciation of nationality 
before a diplonatic or consular officer of the United 
States in a foreign state, in such form as may be 
prescribed by the Secretary of State; . . . 

Public Law 95-432, approved October 10, 1978, 92 Stat. 1046, 
repealed paragraph (5) of Section 349(a) of the  migration and 
Nationality k t ,  and reBesignated paragraph (6) of Section 349(a) 
as paragraph ( 5 )  . 





spired that appeilant had applied for a certificate of Mexican 
nationality on June 2Q, 1968, but he said he had not, as of that 
date, been issued a certificate. Appellant re@d the statement 
of underatanding of the consequences of formal renunciation 
which was also verbally explained to him. After signing the 
statement of understanding in both English and Spanish, 
appellant subscribed to the oath of renunciation. 

2j - Cont'd 

Section 50.20 of Title 22, Code of Federal Regulations, 
22 CFR 50.20, provides: 

Sec. 50.20 Retention of Nationality 

(b) Section 351 (b) of the Immigration and 
Kationality Act. (1) A person who desires to claim 
U.S. nationality under the provisions of section 351(b) 
of the Immigration and Nationality Act must, within - . 

the time period specified in the statute, assert his 
claim to U . S .  nationality and subscribe to an oath of 
allegiance before a diplomatic or consular officer. 

(2) In addition, the person shall submit to 
the Department a statement reciting his identity and 
acquisition or derivation of U.S. nationality, the 
facts pertaining to the performance of any act which 
would otherwise have been expatriative, and his desire 
to retain his U.S. nationality. 





inquiry by the Consulate General about the case of appellant 
and several others similarly situated, the Department advised 
the Consulate - General on Septenher 25, 1969 that: 

In the cases of the persons who expatriated 
themselves by the performance of an expatri- 
ating act prior to attaining the age of 
eighteen the approved certificate should be 
forwarded to the expatriate under cover of 
a communication informing them of the provi- 
sions of Section 351(b) of the Immigration 
and Nationality Act. They should also be 
informed of the appeals procedures as set 
forth in 8 FAM 224.21, Procedures. 

The appeal was entered on July 12, 1984. The burden of 
appellant's case is summarized in the following letter he wrote 
the Board on September 7 , 1984 : 

I wish to emphasize that I, at that time I 
was taken into Mexico to live by my parents, 
had no free will to assert that I wanted to 
live in the United States. Had I had the 
mentality at the time of my birth, I would 
have so stated to my parents. But, 
consequently I was brought up in the city 
of Juarez where I received all of my 
education and the only times that I entered 
the United States where /sic7 for shopping 
or visits. I had no knowleZge that I could 
pursue a different type of life outside the 
authority of my parents and it was only 
because they stated to me that in order for 
me to inherit in case of their death I had 
to renounce my citizenship, instructions 
which I at the time being wider the age of 
eighteen and still under the authority of my 
father and mother and still living at home, 
did not question in any manner whatsoever. 
I at that time thought it was an ever-last- 
ing act with all its consequences. I was 
not cognizant of the fact tht I could have, 
after the age of eighteen, appeal to you. 

In rebuttal the Department filed a memorandum stating in 
part : 

... We believe that his appeal is barred by 
the reasonable time requirement of the 





in a reasonable time after the affected party received notice 
of the Department's holding of loss of his or her nationality. S/ - 

The ~pplicable regulations were amended and revised in 
November 1979, and require that an appeal be filed within one 
year of approval of the certificate of loss of nationality. 6/ - 

Believing that the current regulations shortening the time 
limit on appeal should not apply retroactively, we will apply 
the standard of "reasonable time" in the instant case. 

Under the limitation of "reasonable timen, a person who 
contends that the Department's determination of loss of nation- 
ality in his case is contrary to law or fact must file a request 
for review within a reasonable time after notice of such deter- 
mination. Accordingly, if a person did not initiate his or her 

5/ Section 50.60 of Title 22, Co6e of Feaeral Regulations (1967- 
T9793, 22 CFR--54.60, provided: 

A person who contends that the Desartment's 
administrative holding of loss of nationality 
or expatriation in his case is contrary to 
law or fact shall be entitled, upon written 
request made within a reasonable time after 
receipt a£ notice of such holding, to appeal 
to the Board of Appellate Review. 

6/ Section 7.5(b), Title 22, Code of Federal Regulations, 22 CFR 
7.5(b). 





a Mexican citizen. Zt was at this t h e  
that for the first t ime T conscientiously 

,thought about the future consequences of 
this action, I did not want to become a 
Mexican citizen since f throughout the 
years still considered myself a United 
States citizen because of my birth in the 
United States. I then started to ask 
questions to other persons in regards to 
this and went to the American Consulate in 
Ciudad Juarez where I was told that my 
case would have to go on appeal and that 
they could not assist me in any way at that 
department. I do not have such date in 
mind however but I do recall I went twice 
to their office at that period in my life.... 

It appears that in response to appellant's inquiry a consular 
officer informed him in December 1983 that he might have re- 
course to this Eoard. Appellant also stated that: "It was not 
until recently that because of my father's death ,&he record 
shows he died in March 19847 and my mother's urging me to seek 
re-attainment of my citizeEship since she had not been completely 
in favor at the time," that he initiated an appeal. 

The Separtment instructed the Consulate General at Cuidad 
J~arez 'LO inform appellant of his right of appeal. In the 
absence of contrary evidence, it may be assumed that the 
Consulate General duly carried out those instructions 
{Boissonnas v .  Acheson, 101 F, Supp. 138 (S.D.N.Y. 1951)). 
Appellant thus was on notice of his right of appeal sometime in 
1969, yet took no action until 1984. He has adduced no evidence 
to show that constraints beyond his control prevented him from 
initiating an appeal sooner. Indeed, it appears from his own 
statement that he did not even think about taking an appeal until 
two years ago when he apparently considered it convenient or 
desirable t o d o  so. -The rule on reasonable time does not, 
however, contmpPzte tbat an- appellant may, without justification, . 
choose a time suitable to himself to assert a right. In re 
Roney, 139 F. 2d 175 (7th Cir., 1943). 

The rationale for a limitation on appeal in loss of nation- 
ality proceedings,-whether it be "within a reasonable time" or a 
specific period, is to afford an appellant sufficient time to 
assert his or her contention that the decision of the Department 
was contrary to law or fact, and to compel appellant to act while 
the recollection of events upon which the appeal is grounded is 
fresh in the minds of the parties involved. That is not the 
situation here. The Department clearly would be prejudiced in 






