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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: D d  R  

This appeal has been taken by D d O r R  from an 
administrative determination of the Department of State that 
he expatriated himself on April 1, 1968 under the provisions 
of section 349(a) (6), now section 349(a) ( 5 ) ,  of the Immigra- 
tion and Nationality Act by making a formal renunciation of 
his United States nationality before a consular officer of 
the United States Embassy at Mexico City. - 1/ 

The Department determined in 1968 that appellant volun- 
tarily expatriated himself. Entry of the appeal sixteen 
years later presents a threshold issue: whether the Board 
may entertain an appeal so long delayed. It is our conclusion 
that the appeal is barred because it was not filed within 
the period allowed by the applicable regulations. Lacking 
jurisdiction, we dismiss. 

f /  Section 349 (a) (6) , now section 349 (a) (5) , of the Immigration - 
and Nationality Act, 8 U.S.C. 1481, reads: 

Sec. 349. (a) From and after the effective date 
of this Act a person who is a national of the United 
States whether by birth or naturalization, shall 
lose his nationality by -- 

(5) making a formal renunciation of 
nationality before a diplomatic or consular 
officer of the United States in a foreign 
state, in such form as may be prescribed by 
the Secretary of State; . . . 

Public Law 95-432, approved October 10, 1978, 92 Stat. 1046, 
repealed paragraph (5) of section 349(a) of the Immigration and 
Nationality Act, and redesignated paragraph (6) of section 349(a) 
as paragraph (5) . 





The record gives few details about appellant's appearance 
at the Embassy, and there is no mention by the consular officer 
that appellant's mother was present. The record does show that 
on April 1, 1968 appellant made a formal renunciation of his 
United States nationality before a consular officer of the 
United States in the form prescribed by the Secretary of State. 
The operative paragraph of the formal oath of renunciation 
that appellant signed in English read as follows: 

... I desire to make a formal renunciation 
of my American nationality, as provided 
by section 349 (a) (6) of the Immigration 
and Nationality Act and pursuant thereto 
I hereby absolutely and entirely renounce 
my United States nationality together with 
all rights and privileges and all duties of 
allegiance and fidelity thereunto pertain- 
ing. 

Appellant also signed a sworn statement of understanding, 
attesting, in part, that he had decided voluntarily to exercise 
the right of renunciation; that he had an opportunity to explain 
the reasons for renouncing his citizenship but did not choose to 
do so; and that the extremely serious nature of his act had been 
explained to him by the consular officer who administered the 
oath. That statement too was in English. 

Appellant executed a third document in English, an affi- 
davit, in which he essentially repeated what he had attested to 
in the statement of understanding, namely, that the serious 
consequences of his act had been explained to him and that "I 
wholly understand the importance of my action." 

The consular officer prepared a certificate of loss of 
nationality in appellant's name on April 1, 1968. - 2/ In it 

2/ Section 358 of the Immigration and Nationality Act, 8 U.S.C. - 
1501, reads: 

Sec. 358. Whenever a diplomatic or consular 
officer of the United States has reason to believe 
that a person while in a foreign state has lost 
his United States nationality under any provision 
of chapter 3 of this title, or under any provision 
of chapter IV of the Nationality Act of 1940, as 
amended, he shall certify the facts upon which 
such belief is based to the Department of State, 
in writing, under regulations prescribed by the 
Secretary of State. If the report of the diplo- 
matic or consular officer is approved by the 
Secretary of State, a copy of the certificate shall 
be forwarded to the Attorney General, for his 
information, and the diplomatic or consular office 
in which the report was made shall be directed to 
forward a copy of the certificate to the person to 
whom it relates. 





The appeal was entered on May 3, 1984, 

Appellant contends that his formal renunciation of United 
States nationality was invalid because it was the result of the 
duress of his step-father, and that he lacked the requisite 
specific intent to relinquish his American citizenship. 

Before proceeding we must determine whether this appeal, 
taken sixteen years after the Department found that appellant 
expatriated himself, was filed within the limitation prescribed 
by- the applicable regulations, for timely filing is mandatory 
and presents a jurisdictional issue. United States v. 
Robinson, 361 U.S. 220 (1960). -- 

If an appellant fails to comply with a condition precedent 
to the Board's going forward to determine the merits of his 
claim, i-e., does not bring the appeal within the applicable 
limitation and adduces no legally sufficient excuse therefor, 
the appeal must be dismissed for want of jurisdiction. 
Costello v. United States, 365 U.S. 265 (1961). 

Under the federal regulations presently in effect, an 
appeal must be taken within one year after approval of the 
certificate of loss of nationality. 22 CFR 7.5 (b) . In 1975, 
when the certificate was approved in the case before us, 
however, the limitation of appeal was "within a reasonable 
time" after the affected person received notice of the Depart- 
ment's holding of loss of nationality. 22 CFR 50.60 (1967- 
1979). 

Since a change in regulations shortening the period of 
time allowed for appeal customarily is intended to operate 
prospectively, we believe it fair to apply the limitation in 
effect in 1975 rather than the present one. 

What is reasonable time depends on the facts of each 
case. Chesapeake & Ohio Railway v. Martin, 283 U.S. 209 (1931). 
Generally, "reasonable" means reasonable under the circumstances. 
It is such period of time as an appellant may fairly require to 
prepare a case showing that the Department erred in making a 
determination of loss of nationality. It does not mean, 
however, that a party will be allowed to determine a "time 
suitable to himself." In re Roney, -- 139 F. 2d175, 177 (7th 





Appellant's age when he formally renounced his United 
States citizenship is irrelevant to the issue of timely filing. 
Under United States law, appellant was legally competent to 
divest himself of United States citizenship. 5/ He was there- 
fore also legally competent to decide whether z r  not to take 
an appeal from the Department's ratification of his act of 
expatriation. 

5/ Section 351(b) of the Immigration and Nationality Act, 8 - 
U.S.C. 1501(b), provides: 

Sec. 351. 

(b) A national who within six months after 
attaining the age of eighteen years asserts his 
claim to United States nationality, in such 
manner as the Secretary of State shall by 
regulations prescribe, shall not be deemed to 
have expatriated himself by the commission, 
prior to his eighteenth birthday, of any of the 
acts specified in paragraphs ( 2 ) ,  (4), ( 5 ) ,  and 
(6) of section 349 (a) of this title. 

In 1978 paragraphs (5) (voting in a foreign political election) 
was repealed and paragraph (6) was renumbered as paragraph 5. See 
note 1, supra. 





So at anytime after the Department approved the certi- 
ficate of loss of nationality issued in appellant's case, he 
might have taken an appeal on the grounds that he performed 
the expatriating act involuntarily because of the duress of 
his step-father. 

Afroyim gave a constitutional dimension to loss of citi- 
I zenship, namely, that expatriation depends on the assent of 

the citizen. As the Attorney General made clear in his 
Statement of Interpretation of Afroyim, 42 Op. Atty. Gen. 397, 
(1969), assent to loss of citizenship means "intent" to 
relinquish citizenship. From 1967 and certainly after 1969 an 
appeal grounded on lack of intent was available to appellant. 
That appellant did not until recently learn of the Supreme 
Court's decision in Vance v. Terrazas, 444 U.S. 252 (1980), 
which affirmed and clarified Afroyim, may not, as a matter of 
law, excuse the delay in his appeal. 

Not only has appellant failed to offer a legally suffi- 
cient justification for the delay in his appeal, but the 
delay is prejudicial to the Department. At this date it would 
be difficult for the Department to meet appellant's allega- 
tions of his step-father's duress -- how difficult is borne 
out by the affidavit executed in 1985 by the consular officer 
who administered the oath of renunciation. She stated that 
after examining the administrative record carefully, includ- 
ing the picture of appellant, she had no present recollection 
of appellant or the circumstances of his renunciation. The 
consular officer made no written observations about the case; 
at the relevant time; the only contemporary documents are 
those appellant executed on April 1, 1968 as part of the 
formalities of the renunciation of his nationality. 

The limitation of "reasonable time" to take an appeal 
was designed not only to allow an appellant sufficient time to 
prepare a case contesting the Department's holding of loss of 
nationality, but also to compel exercise of the right of 
recourse within a flexible but not unlimited period of time 
while the recollection of events upon which the appeal was 
based was fresh in the minds of the parties concerned in order 
that the merits of an appeal could be adjudged in a way fair 
to both appellant and the Department. Appellant and his 
mother, who have submitted testimony that appellant performed 
the expatriating act under duress, may remember well the events 
of 1968; the Department has no such memory, and is distinctly 
disadvantaged by the delay in bringing the appeal. 






