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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: H  L  H ,  

H  L  H ,  appeals from an administrative 
determination of the Department of State that he expatriated 
himself on August 19, 1982 under the provisions of section 
349(a)(1) of the Immigration and Nationality Act by obtaining 
naturalization in Australia upon his own application. 1/ - 

Since appellant concedes he acted voluntarily, we are 
required to decide only one issue: whether he intended to 
relinquish his United States citizenship when he became an 
Australian citizen. It is our conclusion that the objective 
evidence establishes that appellant intended to transfer his 
allegiance from the United States to Australia. Accordingly, 
we affirm the Department's determination to that effect. 

Appellant was born at , 
 and so acquired United States nationality. According to 

his submissions, appellant's parents took him to Australia in 
1962. His mother died in 1963, and his father married an 
Australian citizen in 1965. Appellant was raised in Australia 
where he received his education, studying horticulture and land- 
scape design. 

1/ Section 349(a)(1) of the Immigration and Nationality Act, 8 - 
U.S.C. 1481(a) (l), reads: 

Sec. 349. (a) From and after the effective date 
of this Act a person who is a national of the United 
States whether by birth or naturalization, shall lose 
his nationality by -- 

(1) obtaining naturalization in a 
foreign state upon his own application, . . . 



3/ Appellant made the follow 
of allegiance: 

Australian citizen." 



The Department of Immigration and Ethnic Affairs sent the 
United States Consulate General at Sydney a copy of a computer 
print-out showing that appellant had acquired ~ustralian citi- 
zenship in the 3rd quarter of 1982. The record does not indicate 
when the print-out was sent to the Consulate General, but on 
June 15, 1983 the Consulate General wrote to appellant to inform 
him that by obtaining naturalization in Australia he might have 
lost United States citizenship. He was asked to complete a 
citizenship questionnaire, which was enclosed, regarding the facts 
and circumstances surrounding his naturalization in order to 
facilitate determination of his citizenship status. If no reply 
were received within 30 days, the Consulate General informed 
appellant, they would ask the Department "to make a finding as 
regards your citizenship on the basis of information already avail- 
able." He was invited to call to discuss his case with a consular 
officer. 

Appellant did not reply to the Consulate General's letter, 
although he received it, as shown by his signature on the postal 
receipt. The Consulate General made no further attempt to com- 
municate with appellant. On July 27, 1983 the Consulate General 
executed a certificate of loss of nationality in appellant's name 
in conformity with the provisions of section 358 of the Immigration 
and Nationality Act. &/ 

2/ Section 358 of the Immigration and Nationality Act, 8 U.S.C., 
r501, provides : 

Whenever a diplomatic or consular officer of the United States 
has reason to believe that a person while in a foreign state 
has lost his United States nationality under any provision of 
chapter 3 of this title, or under any provision of chapter IV 
of the Nationality Act of 1940, as amended, he shall certify 
the facts upon which such belief is based to the Department 
of State, in writing, under regulations prescribed by the 
Secretary of State. If the report of the diplomatic or 
consular officer is approved by the Secretary of State, a 
copy of the certificate shall be forwarded to the Attorney 
General, for his information, and the diplomatic or consular 
office in which the report was made shall be directed to for- 
ward a copy of the certificate to the person to whom it relates. 



There is no dispute that appellant validly and vol 

Zen volunta 



Obtaining naturalization in a foreign state may be highly 
persuasive evidence of an intent to relinquish United States 
citizenship. But, as the Supreme Court said in Vance v. 
Terrazas. 444 U.S. at 261: 

... we are confident that it would be in- 
consistent with Afroyim /387 U.S. 253 
(1967)7 to treat the ex~gtriating acts 
speciried in sec. 1481 (a) as the equi- 
valent of or as conclusive evidence 
of the indispensable voluntary assent 
of the citizen. "Of course," any of the 
specified acts "may be highly persuasive 
evidence in the particular case of a pur- 
pose to abandon citizenship." Nishikawa 
v. Dulles, 356 U.S. 129, 139 (1958) 
(Black, J., concurring) .... 

Something more than performance of a statutory expatriating 
act must therefore be shown in order to prove intent. 

The Board takes administrative notice of the fact that the 
Australian immigration authorities require applicants for 
naturalization to surrender their foreign passports upon being 
called for a citizenship interview. Appellant concedes that he 
surrendered a still valid United States passport when he was 
interviewed by an examining official. Surrender of a United 
States passport to a foreign official has a symbolism that should 
have been apparent to appellant. He freely and without protest 
or attempt to replace it gave up documentary evidence of his 
American citizenship in pursuit of foreign citizenship. At the 
very least so to hand over a United States passport suggests an 
intent to transfer allegiance to a foreign state, particularly 
when no attempt is made to replace it. 

The clearest manifestation of appellant's intent to forfeit 
United States citizenship is his swearing or declaring (the 
record does not indicate which he did, but the legal effect is 
the same) that he renounced all other allegiance while pledging 
fidelity to Queen Elizabeth II, Queen of Australia. 

The case law is explicit about the legal consequences of 
making an express declaration of renunciation of one's allegiance 
to the United States. - 3/ 

3/ That the United States was not specified in the oath is with- 
out legal significance. Appellant had only one "other allegiance" 
- to the United States - and can have had no doubt which country 
his declaration concerned. 





the solemn undertaking he was about to make. He apparently 
did not take the trouble to do so. He may not shift the onus 
to others. 

Appellant further argues that he believed he was merely 
formalizing his status as a dual national of the United States 
and Australia. His half-blood siblings were dual nationals, 
he stated, and he had lived in Australia for 20 years. 
Swearing an oath of allegiance to Australia was, he argues, 
no more inconsistent with United States citizenship than 
living in Australia for 20 years and marrying an Australian. 

We are not persuaded by this line of argument. Appellant 
knew he was an alien in Australia. That he had made his home 
there for 20 years and married an Australian did not in any 
legal sense change his alien status. Naturalization would 
place him in a totally new status, as the interviews he had 
with the immigration authorities certainly must have made 
clear to him. He may have wished to become a dual national, 
but that wish as motive does not call into question the 
intent he showed when he subscribed to the Australian oath of 
allegiance. 

Finally, appellant submits that his conduct shows an intent 
to retain United States citizenship. We fail to see that it 
does. True, he clearly may have considered himself an American 
citizen up to the time he became an Australian citizen, but the 
relevant time is when he became an Australian citizen, and 
afterwards - not before. After naturalization, appellant did 
nothing of record that would raise doubt about the intent he 
manifested in 1982. He did not attempt to recover his United 
States passport which the Australian authorities were obligated 
to return to the United States authorities. He did not contest 
the Consulate General's letter informing him that he might have 
expatriated himself. We are not prepared to say that his 
failure to consult the Consulate General before applying for 
naturalization or to respond to the Consulate General's letter 
are, in an affirmative sense, indicative of an intent to 
relinquish United States citizenship, but that he did nothing 
until he entered this appeal offers no basis for us to find 
that appellant demonstrated he did not intend to lose United 
States citizenship. Nothing in his conduct, in brief, raises 
doubts about the intent he showed when he expressly renounced 
his allegiance to the United States. 






