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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: M l S n r 

This is an appeal from an administrative determination of 
the Department of State that appellant, M l n B r, 
expatriated himself on August 7, 1978, under the provisions of 
section 349 (a) (1) of the Immigration and Nationality Act by 
obtaining naturalization in Switzerland upon his own application. - 1/ 

The principal issue to be resolved in this appeal is whether 
appellant became a Swiss citizen with the intention of relinquish- 
ing his United States citizenship. We conclude that his 
naturalization was accompanied with such an intent. In our 
opinion, the Department of State has satisfied its burden of 
proving that appellant intended to relinquish his citizenship. 
We will affirm the Department's determination of loss of nation- 
ality. 

Appellant, M l S n B , was born at  
on  and acquired United States nationality by 
virtue of his mother's naturalization in New York on December 7, 
1953. He lived in the United States from 1953 to 1954, and since 
that time has resided with his family in Switzerland. His parents 
who are United States citizens acquired Swiss nationality in 1980. 

1/ Section 349 (a) (1) of the Immigration and Nationality Act, 8 
E.s .c, 1481 (a) (1) , reads: 

Sec. 349. (a) From and after the effective date of this 
Act a person who is a national of the United States whether 
by birth or naturalization, shall lose his nationality by -- 

(1) obtaining naturalization in a foreiqn state 
.- - - -- - .. c:qn applicac~on , . . . 



Appellant registered for U.S. selective service on January 
1970. In 1976, he obtained a U.S. passport and was registered ; 
a United States citizen at the Consulate General at Zurich. In 
the same year, he also filed an application for naturalization j 
Switzerland. 

In connection with his application for naturalization, 
appellant completed a citizenship questionnaire at the request c 
the Zurich Canton police authorities. He said in the question- 
naire that he wished to acquire Swiss citizenship because he 
grew up in Erlenbach, Switzerland, intended to continue living 
there, and because Switzerland was his home, Subsequently, at 
an interview, appellant surrendered his United States passport 
to the Swiss authorities. 

At some time prior to his naturalization, appellant signed 
declaration that all applicants for Swiss naturalization were 
required to sign. Under the declaration, an applicant undertake 
to refrain from taking any action to keep his present nationalit 
and to renounce his other present nationality. The declaration 
read : 

The undersigned candidate for Naturaliza- 
tion, was advised that in accordance with 
Article 17 of the Federal Law of 
September 29, 1952, on acquisition and 
loss of Swiss Nationality, he must refrain 
from taking any action in order to keep 
his present nationality, and he must 
renounce this nationality, if necessary. 
He is compelled to get his name cancelled 
from the Registry books of his country of 
origin, and he should not apply for re- 
acquisition of his former nationality, if 
this could be possible later on by a change 
in the legislation of the country of his 
origin. (Translation) . - 2 /  

2 /  Article 17 of Federal Law of Septenber 29, 1952, on 
acquisition and loss of citizenship stated tnat anyone ~ 1 1 0  

wanted to be naturalized must refrain from taklng any accion 
to keep his present nationality and must renounce ic rf renun-  
clation can be reasonably expected from the applicant. Y n l t e d  
Nations Leqlslative Serles, ST/LEG/SER.d/4., Laws isnc2r2:z? 
Natlocz;:t;~, 445 (1954). 



A p p e l l a n t ' s  c o u n s e l  i n  h i s  submiss ions  t o  t h e  Board concedes  
t h a t  a p p e l l a n t  s i g n e d  such  a d e c l a r a t i o n .  

A p p e l l a n t  w a s  g r a n t e d  c i t i z e n s h i p  i n  t h e  community o f  
Er lenbach ,  and on the b a s i s  of  t h a t  g r a n t  was g r a n t e d ,  o n  
August 7,  1978, c i t i z e n s h i p  i n  t h e  c a n t o n  o f  Z u r i c h ,  and t h e r e b y  
a c q u i r e d  t h e  n a t i o n a l i t y  o f  S w i t z e r l a n d .  I t  a p p e a r s  t h a t ,  
a c c o r d i n g  t o  Swiss n a t i o n a l i t y  l a w ,  a  Swiss p e r s o n ' s  s t a t u s  h a s  
t h r e e  components: " a s  a  c i t i z e n  o f  t h e  f e d e r a l  s ta te  he  i s  a 
Swiss n a t i o n a l ;  s i m u l t a n e o u s l y ,  h e  is  a c i t i z e n  of one  o f  t h e  2 6  
c a n t o n s  ( s t a t e s )  c o n s t i t u t i n g  t h e  Swiss C o n f e d e r a t i o n ,  and  a  
c i t i z e n  o f  one o f  h i s  home c a n t a n ' s  m u n i c i p a l i t i e s . L . 3 /  - 

- 

S h o r t l y  a f t e r  h i s  n a t u r a l i z a t i o n  i n  1978, a p p e l l a n t  o b t a i n e d  
a Swiss p a s s p o r t .  H e  u sed  it f o r  t r a v e l  t o  t h e  U n i t e d  S t a t e s  i n  
1980 and e l sewhere .  

A t  t h e  t i m e  he  w a s  i n  t h e  Uni ted  S t a t e s ,  a p p e l l a n t  a p p l i e d  on 
December 29,  1980,  t o  t h e  Immigra t ion  and N a t u r a l i z a t i o n  S e r v i c e ,  
Department o f  J u s t i c e ,  f o r  a  cer t i f ica te  o f  c i t i z e n s h i p .  A/ H e  
c l a imed  Uni ted  S t a t e s  c i t i z e n s h i p  th rough  b o t h  o f  h i s  n a t u r a l i z e d  
c i t i z e n  p a r e n t s .  The matter, it i s  unders tood ,  i s  s t i l l  pending.  

I n  February  1982,  a p p e l l a n t  v i s i t e d  t h e  C o n s u l a t e  G e n e r a l  
t o  d i s c u s s  h i s  c i t i z e n s h i p  c a s e ,  According t o  t h e  C o n s u l a t e  
G e n e r a l ,  a p p e l l a n t  e x p l a i n e d  t h a t  he  w a s  a f r a i d  t h a t  he  might  be 
asked  t o  l e a v e  S w i t z e r l a n d  a t  some f u t u r e  t i m e ,  and  t h e r e f o r e  
a p p l i e d  f o r  Swiss n a t u r a l i z a t i o n  t o  remain i n  t h a t  c o u n t r y .  H e  

3/ I n f o r m a t i o n  S t a t e m e n t  on "Swiss  C i t i z e n s h i p " ,  C o n s u l a t e  G e n e r a l  - 
o f  S w i t z e r l a n d ,  New York, N . Y .  March 1983. 

4J S e c t i o n  341 o f  t h e  Immigra t ion  and H a t i o n a l i t y  A c t ,  8  U .S .C .  
1452,  p r o v i d e s  f o r  t h e  i s s u a n c e  o f  c e r t i f i c a t e s  o f  c i t i z e n s h i p  
t o  p e r s o n s ,  among o t h e r s ,  who c l a i m  Uni ted  S t a t e s  c i t i z e n s h i p  
th rough  t h e  n a t u r a l i z a t i o n  o f  a  p a r e n t .  S e c t i o n  341 r e a d s  i n  
p a r t  : 

A p e r s o n  who c l a i m s  t o  have  d e r i v e d  Uni ted  S t a t e s  
c i t i z e n s h i p  th rough  t h e  n a t u r a l i z a t i o n  of  a  p a r e n t  ... 
may app ly  t o  t h e  A t t o r n e y  Genera l  f o r  a  c e r t i f i c a t e  o f  
c i t i z e n s h i p .  Upon proof  t o  t h e  s a t i s f a c t i o n  o f  t h e  
At to rney  Genera l  t h a t  t h e  a p p l i c a n t  i s  a  c i t i z e n ,  and 
t h a t  t h e  a p p l i c a n t ' s  a l l e g e d  c i t i z e n s h i p  was d e r i v e d  
a s  c l a imed ,  o r  a c q u i r e d ,  a s  t h e  c a s e  may b e ,  and upon 
t a k i n g  and s u b s c r i b i n g  b e f o r e  a  member o f  t h e  S e r v i c e  
w i t h i n  t h e  Uni ted  S t a t e s  t o  t h e  o a t h  o f  a l l e g i a n c e  
r e q u i r e d  by this Act of  3 p e t i t i o n e r  f o r  n a t u r a l i z a t i o n ,  
such i n d i v i d u a l  shal l .  be f u r n i s h e d  by t h e  At to rney  ,/. . . . - .  . - 
;?neral ~;:r. a czrti:~cate sf c i t i z e n s k i p ,  b u t  o n l y  :r 

, . . ,  . .  , . . - -  - ' A c  -.-.-. - . . . - s!LcAmi :?-:--:: -;.;L- - - .  . - - - -L - . : . :. i -A,*  3t3:35 - 



a l s o  r e p o r t e d l y  s t a t e d  t h a t  he d e l a y e d  r e q u e s t i n g  Swiss  n a t u r a l i  
z a t i o n  u n t i l  h e  r e a c h e d  27 y e a r s  o f  age  t o  a v o i d  Swiss  m i l i t a r y  
s e r v i c e ,  which h e  b e l i e v e d  would r e s u l t  i n  t h e  l o s s  o f  h i s  U n i t e  
S t a t e s  c i t i z e n s h i p .  H e  s a i d  t h a t  it w a s  n o t  h i s  i n t e n t  t o  l o s e  
h i s  Uni ted  S t a t e s  c i t i z e n s h i p .  With a  view t o  d e t e r m i n i n g  h i s  
p r e s e n t  c i t i z e n s h i p  s t a t u s  and h i s  e n t i t l e m e n t  t o  c o n s u l a r  
s e r v i c e s  a s  a  c i t i z e n  o f  t h e  Uni ted  S t a t e s ,  a p p e l l a n t  e x e c u t e d ,  
a t  t h e  r e q u e s t  o f  t h e  C o n s u l a t e  G e n e r a l ,  a n  a p p l i c a t i o n  f o r  a  
p a s s p o r t  and r e g i s t r a t i o n  a s  a  U n i t e d  S t a t e s  c i t i z e n ,  and 
completed a  c i t i z e n s h i p  i n f o r m a t i o n  form. Upon r e v i e w  o f  t h i s  
m a t e r i a l ,  t h e  C o n s u l a t e  Genera l  i s s u e d  on March 9 ,  1982,  a  
c e r t i f i c a t e  o f  l o s s  o f  U n i t e d  S t a t e s  n a t i o n a l i t y .  - 5/ 

The c o n s u l a r  o f f i c e r  c e r t i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  
Uni ted  S t a t e s  c i t i z e n s h i p  by v i r t u e  o f  h i s  m o t h e r ' s  n a t u r a l i z a -  
t i o n  i n  New York on December 7 ,  1953;  t h a t  h e  a c q u i r e d  t h e  
n a t i o n a l i t y  o f  S w i t z e r l a n d  by n a t u r a l i z a t i o n ;  t h a t  h e  a c q u i r e d  
Swiss n a t i o n a l i t y  on August  7 ,  1978, a t  Er lenbach ,  S w i t z e r l a n d  
upon h i s  a p p l i c a t i o n ;  and t h a t  h e  t h e r e b y  e x p a t r i a t e d  h imse l f  
under  t h e  p r o v i s i o n s  o f  s e c t i o n  349 ( a )  (1) o f  t h e  Immigra t ion  anc 
N a t i o n a l i t y  A c t .  The Department ,  o f t e r  o b t a i n i n g  a d d i t i o n a l  
i n f o r m a t i o n  from t h e  a p p e l l a n t  and t h e  C o n s u l a t e  G e n e r a l ,  a p p r o \  
t h e  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  on A p r i l  21 ,  1983. Such 
a p p r o v a l  c o n s t i t u t e s  t h e  Depar tment ' s  a d m i n i s t r a t i v e  c i e t e r x i n a t l  
o f  l o s s  o f  U n i t e d  S t a t e s  n a t i o n a l i t y  from which a n  a p p e a l  may b~ 
t a k e n  t o  t h i s  Board,  

5/ S e c t i o n  358 of  t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8  U.S.C. 
r501 ,  r e a d s :  

Sec. 358. Whenever a  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  o f  t h e  
Uni ted  S t a t e s  h a s  r e a s o n  t o  b e l i e v e  t n a t  a  p e r s o n  w h i l e  i n  a  
f o r e i g n  s t a t e  h a s  l o s t  h i s  Uni ted  S t a t e s  n a t i o n a l i t y  under  any 
p r o v i s i o n  o f  c h a p t e r  3  o f  t h i s  t i t l e ,  o r  under  any p r o v i s i o n  o f  
Chapter  I V  o f  t h e  N a t i o n a l i t y  Act o f  1940,  a s  amended, he  s h a l l  
c e r t i f y  t h e  f a c t s  upon which such b e l i e f  i s  based  t o  t h e  Depar t -  
inent o f  S t a t e ,  i n  w r i t i n g ,  under  r e g u l a t i o n s  p r e s c r i b e d  by t h e  
S e c r e t a r y  o f  S t a t e .  I f  t h e  r e p o r t  o f  t h e  d i p l o m a t i c  o r  consu la :  
o f f i c e r  i s  approved by t h e  S e c r e t a r y  o f  S t a t e ,  a copy o f  t h e  
c e r t i f i c a t e  s h a l l  b e  forwarded t o  t h e  At to rney  G e n e r a l  f o r  n i s  
i n f o r m a t i o n ,  and t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  which t h e  
r e 2 o r t  was made s h a l l  be  d i r e c t e d  t o  forward a copy o f  t h e  
e 2 r c i f i c a r e  t o  t h e  Ferson  t o  whom it r e l a t e s .  



Appel lan t  gave t ime ly  n o t i c e  of  appeal  on A p r i l  17,  1984. 
H e  contends  th rough  counse l  t h a t  he d i d  n o t  i n t e n d  t o  r e l i n q u i s h  
h i s  United S t a t e s  c i t i z e n s h i p  when he ob ta ined  n a t u r a l i z a t i o n  i n  
Switzer land.  Appel lan t  does n o t  a s s e r t  t h a t  h i s  n a t u r a l i z a t i o n  
w a s  an  i n v o l u n t a r y  act. 

Sec t ion  349 ( a )  (1) o f  t h e  Immigration and N a t i o n a l i t y  Act 
p rov ides  t h a t  a person  who is a  n a t i o n a l  of t h e  United- S t a t e s  
s h a l l  l o s e  h i s  n a t i o n a l i t y  by o b t a i n i n g  na tu ra l i za t ionT ' in  a  
f o r e i g n  s t a t e  upon h i s  own a p p l i c a t i o n .  There i s  no ques t ion  
t h a t  a p p e l l a n t  h e r e  v o l u n t a r i l y  app l i ed  f o r  and ob ta ined  S w i s s  
c i t i z e n s h i p .  I n  t h e  c i t i z e n s h i p  informat ion form, which he  
executed  a t  t h e  Consula te  General ,  a p p e l l a n t  admi t ted  t h a t  he 
"performed t h e  act of n a t u r a l i z a t i o n  v o l u n t a r i l y  f o r  t h e  s o l e  
purpose o f  s e c u r i n g  permanent res idence  r i g h t s  i n  Swi tzer land ."  
The Swiss a u t h o r i t i e s  a l s o  confirmed h i s  n a t u r a l i z a t i o n .  

Furthermore,  under s e c t i o n  349(c)  o f  t h e  Immigration and 
N a t i o n a l i t y  A c t ,  a person  who performs a s t a t u t o r y  a c t  of  e x p a t r i a -  
t i o n  i s  presumed t o  have done s o  v o l u n t a r i l y .  6/ Such presumption,  
however, may be r e b u t t e d  upon a  showing by a  preponderance of t h e  
ev idence ,  t h a t  t h e  a c t  of  e x p a t r i a t i o n  was n o t  done v o l u n t a r i l y .  
Appel lan t  h e r e  does n o t  seek  t o  r e b u t  t h a t  s t a t u t o r y  presumption. 

6 /  Sec t ion  349(c )  of  t h e  Immigration and N a t i o n a l i t y  Act ,  8 U . S . C .  - 
1 4 8 1 ( c ) ,  r eads :  

( c )  Whenever t h e  l o s s  of United S t a t e s  n a t i o n a l i t y  i s  2 u t  i n  
i s s u e  i n  any a c t i o n  o r  proceeding commenced on o r  a f t e r  t h e  enac t -  
ment of  t h i s  s u b s e c t i o n  under ,  o r  by v i r t u e  o f ,  t h e  p rov i s ions  of 
t h i s  o r  any o t h e r  Act ,  t h e  burden s h a l l  be upon t h e  person o r  
p a r t y  c la iming  t h a t  such l o s s  occu r red ,  t o  e s t a b l i s h  such c l a i n  by 
a  preponderance of  t h e  evidence.  Except a s  o therwise  provided in 
subsec t ion  ( b ) ,  any person who commits o r  performs,  o r  who nas 
committed o r  performed, any a c t  of e x p a t r i a t i o n  under t h e  provrs rons  
of t h i s  o r  any o t h e r  A c t  s h a l l  be presumed t o  have done s o  
v o l u n t a r i l y ,  b u t  such presumption may be r ebu t t ed  upon a showrnq, 
b y  a  preponderxrce  of t h e  ev idence ,  t h a t  t h e  a c t  o r  acts cori-:zz~5 
cr per forxec  - ~ e r 3  29t done voluntar:l?. 





The Supreme Court  i n  Ter razas  favorab ly  no ted  t h e  admini- 
s t r a t i v e  g u i d e l i n e s  set f o r t h  i n  t h e  At torney Gene ra f t s  S t a t e -  
ment o f  I n t e r p r e t a t i o n  of Afroyim. 8/ The At torney  General  
s a i d  t h a t  "vo lun ta ry  rel inquishment"-of c i t i z e n s h i p  +'s n o t  
conf ined  t o  a w r i t t e n  r e n u n c i a t i o n ;  it can also be mani fes ted  by 
o t h e r  a c t i o n s  d e c l a r e d  e x p a t r i a t i v e  under khe s t a t u t e - i f  such 
a c t i o n s  a r e  i n  d e r o g a t i o n  of a l l e g i a n c e  t o  t h e  U n i t e d  States. 
I n  Te r r azas ,  t h e  Court  p o i n t e d  o u t  th-a€; aIthough-anyyuf t h e  
s p e c i f i e d  s t a t u t o r y  acts o f  e x p a t r i a t i o n  "may be higFiIy p e r s u a s i v e  
evidence i n  a  p a r t i c u l a r  c a s e  of  a purpose t o  abandon c i t i z e n -  
s h i p , "  9/  t h e  trier of  f a c t  must i n  t h e  end conclude t h a t  t h e  
c i t i z e n  n o t  on ly  v o l u n t a r i l y  committed t h e  e x p a t r i a t i n g  ac t ,  "bu t  
a l s o  in tended  t o  r e l i n q u i s h  h i s  c i t i z e n s h i p . "  

I t  should be no ted ,  a s  t h e  U.S. Court  of Appeals,  Seventh 
C i r c u i t ,  observed i n  T e r r a z a s  v. Haig, 653 F. 2d 285 (1981) ,  " a  
p a r t y ' s  s p e c i f i c  i n t e n t  t o  r e l i n q u i s h  h i s  c i t i z e n s h i p  r a r e l y  w i l l  
be e s t a b l i s h e d  by d i r e c t  evidence."  The Court  went on t o  s a y ,  
however, t h a t  " c i r c u m s t a n t i a l  evidence sur rounding  t h e  commission 
of  a vo lun ta ry  a c t  o f  e x p a t r i a t i o n  may e s t a b l i s h  t h e  r e q u i s i t e  
i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p . "  The Court  r e f e r r e d  t o  an 
e a r l i e r  Ninth C i r c u i t  d e c i s i o n  i n  King v. Rogers, 364  F. 2d 1188 
(1972) ,  i n  which t h e  l a t t e r  c o u r t  s t a t e d  t h a t  t h e  S e c r e t a r y  o f  
S t a t e  may prove i n t e n t  by acts i n c o n s i s t e n t  w i t h  United S t a t e s  
c i t i z e n s h i p  o r  by a f f i r m a t i v e  a c t s  c l e a r l y  m a n i f e s t i n g  a d e c i s i o n  
t o  a c c e p t  f o r e i g n  n a t i o n a l i t y .  Such proof need be on ly  by a  
preponderance of  t h e  ev idence .  

8/  Attorney Gene ra l ' s  Sta tement  o f  I n t e r p r e t a t i o n ,  4 2  Op. At ty .  
Een. 3 9 7  ( 1 9 6 9 ) .  

r\ ?/ .duct ing from Nishikawa v. D u l l e s ,  356 U.S. 129, 139 (1958) , 
! 2 :  = n : -  - - , - r J , p . 7 ? - - ? - ,  n p  , z. , --.-- -- - -..$ j . 



W e  must d e c i d e ,  t h e r e f o r e ,  i n  t h i s  case whether a p p e l l a n t  
in tended  t o  r e l i n q u i s h  h i s  United S t a t e s  - c i t i z e n s h i p  a t  t h e  t i m e  
he o b t a i n e d  n a t u r a l i z a t i o n  i n  Swi tzer land .  Such i n t e n t ,  as no ted  
above, i s  t o  be determined as of  t h e  t i m e  t h e  act  of  e x p a t r i a t i o n  
took p l a c e  and may be a s c e r t a i n e d  from h i s  words and conduct.  
Vance v. T e r r a z a s  and T e r r a z a s  v. Haig,above. Appel lan t  a p p l i e d  
f o r  Swiss c i t i z e n s h i p  i n  1976 and ob ta ined  n a t u r a l i z a t i o n  i n  1978. 

The f i r s t  e x p r e s s i o n  o f  a p p e l l a n t ' s  i n t e n t  i n  t h e  r eco rd  
appears  i n  t h e  q u e s t i o n n a i r e  he completed f o r  t h e  Zurich Canton 
p o l i c e  a u t h o r i t i e s  a t  t h e  t i m e  he  a p p l i e d  f o r  S w i s s  c i t i z e n s h i p .  
H e  s t a t e d  i n  the q u e s t i o n n a i r e  t h a t  he wished t o  a c q u i r e  Swiss 
c i t i z e n s h i p  because Er lenbach,  t h e  community where he grew up and 
in tended  t o  l i v e ,  was t h e  f o c a l  p o i n t  o f  h i s  l i f e ,  and because 
Swi t ze r l and  w a s  h i s  home. This  response i n  t h e  q u e s t i o n n a i r e  by 
i t s e l f  does  n o t ,  o f  cou r se ,  c o n s t i t u t e  +a s u f f i c i e n t  f i n d i n g  of  
an i n t e n t  t o  g i v e  up h i s  Uni ted S t a t e s  c i t i z e n s h i p ;  it does ,  
however, e n t a i l  an element  o f  i n t e n t .  I t  e v i n c e s  a d e s i r e  a t  t h e  
t i m e  t o  a c q u i r e  a Swiss n a t i o n a l i t y  s t a t u s  encompassing h i s  un- 
d iv ided  a l l e g i a n c e ,  

Also ,  as w e  have seen ,  a p p e l l a n t  p r i o r  t o  h i s  a c q u i s i t i o n  o f  
Swiss n a t i o n a l i t y  s igned  a d e c l a r a t i o n  by which he undertook 
e s s e n t i a l l y  t o  renounce h i s  p r e s e n t  n a t i o n a l i t y  and t o  r e f r a i n  
from t a k i n g  any a c t i o n  t o  p r e s e r v e  it. Appel lan t  does  n o t  deny 
s i g n i n g  t h e  d e c l a r a t i o n .  Ne i the r  does  he show any m i t i g a t i n g  
c i rcumstances ,  It is unders tood t h a t  i f  an a p p l i c a n t  f o r  S w i s s  
n a t u r a l i z a t i o n  wishes  t o  r e t a i n  h i s  n a t i o n a l i t y  of  o r i g i n ,  
n a t u r a l i z a t i o n  i s  r e fused .  1 0 /  I t  i s  f u r t h e r  understood t h a t  i f  
a person ,  a f t e r  be ing  n a t u r a E z e d ,  f a i l s  t o  renounce h i s  o r  h e r  
former n a t i o n a l i t y ,  such person  r i s k s  l o s s  of Swiss c i t i z e n s h i p .  

1 0 /  L e t t e r  of  D iv i s ion  of Fede ra l  P o l i c e ,  Federa l  Department of 
j u s t i c e  and P o l i c e ,  Bern, d a t e d  February 19 ,  1979, t o  Consulate  
o f  United S t a t e s ,  Geneva. 

1l/ Communication of Fede ra l  Department of J u s t i c e  and P o l i c e ,  - 
3e rn ,  da~ec' ,  :-13z::', 5 ,  1 9 7 9 ,  t o  American Z:."ibassy, Bern. 



Appe l l an t ' s  counse l  ma in t a in s  t h a t  an  i n t e n t  t o  r e l i n q u i s h  
c i t i z e n s h i p  may n o t  reasonably be i n f e r r e d  from a p p e l l a n t ' s  
s i g n i n g  o f  t h e  Swiss d e c l a r a t i o n  because it does n o t  e x p r e s s l y  
r e q u i r e  re l inquishment  o f  f o r e i g n  c i t i z e n s h i p .  Counsel i s  n o t  
e n t i r e l y  c o r r e c t .  The d e c l a r a t i o n  r e q u i r e s  a n  a p p l i c a n t  t o  
renounce h i s  f o r e i g n  n a t i o n a l i t y ,  i f  necessary ,  a s  w g l T  a s  t o  
ref r a i n  from t a k i n g  any a c t i o n  t o  r e f a i n  h i s  - foreign-  n a t i o n a l i t y .  

Appel lan t ,  i n  o u r  view, mistaken13 relies on the U .  S .  Court  
of Appea ls ' ,  Second C i r c u i t ,  i n t e r p r e t a t i o n  of  a 1944 Mexican 
d e c l a r a t i o n  i n  United States v. Macheson, execu to r  of t h e  E s t a t e  
o f  Dorothy Gould Burns, 532 F. 2d 809 (1976).  I n  Matheson, t h e  
p a r t i c u l a r  d e c l a r a t i o n  made by t h e  decedent  i n  h e r  a p p l i c a t i o n  
f o r  a c e r t i f i c a t e  of Hexican n a t i o n a l i t y  contained:  a 
d e c l a r a t i o n  of  a l l e g i a n c e  t o  Mexico,.an exp res s  r e n u n c i a t i o n  of  
p r o t e c t i o n  f o r e i g n  t o  laws and a u t h o r i t i e s  of  Mexico and any 
r i g h t  which t reat ies o r  i n t e r n a t i o n a l  l a w  g r a n t  t o  f o r e i g n e r s ,  
and an agreement n o t  t o  invoke a s  t o  t h e  government of  Mexico any 
r i g h t  i n h e r e n t  i n  h e r  n a t i o n a l i t y  of  o r i g i n .  The Court  d i d  n o t  
c o n s i d e r  t h e  r enunc ia to ry  language i n  t h e  d e c l a r a t i o n  a  renun- 
c i a t i o n  of  n a t i o n a l i t y  of  o r i g i n .  I t  i n t e r p r e t e d  t h e  d e c l a r a t i o n  
t o  be  "merely a s u b s c r i p t i o n  t o  a b a s i c  p r i n c i p l e  of  i n t e r n a t i o n -  
a l  l a w  governing d u a l  n a t i o n a l i t y :  t h a t  a  n a t i o n a l  of  one 
coun t ry  (e .g . ,  United S t a t e s )  may n o t  look t o  it f o r  p r o t e c t i o n  
whi le  she i s  i n  ano the r  count ry  (e .g . ,  Mexico), of  which she  i s  
a l s o  a  n a t i o n a l . "  The Court  concluded t h a t  t h e  d e c l a r a t i o n  
"amounted t o  no th ing  more than a s t a t emen t  of  dua l  n a t i o n a l i t y . "  

The d e c l a r a t i o n ,  which a p p e l l a n t  he re  subscr ibed  t o ,  
o b l i g a t e d  him t o  r e f r a i n  from t a k i n g  any a c t i o n  i n  o r d e r  t o  keep 
h i s  p r e s e n t  n a t i o n a l i t y  and t o  renounce it i f  necessary.  The 
language of  t h e  d e c l a r a t i o n  is h a r d l y  ambiguous a s  t o  what a  
d e c l a r a n t  i s  expec ted  t o  do. Unlike t h e  Mexican d e c l a r a t i o n  i n  
Matheson, a p p e l l a n t ' s  d e c l a r a t i o n  i s  n o t  a s ta tement  of  d u a l  
n a t i o n a l i t y ,  a s  a p p e l l a n t ' s  counse l  a s s e r t s .  On t h e  c o n t r a r y ,  
it i s  a  s t a t emen t  of  an under tak ing  t o  renounce former c i t i z e n -  
s h i p  when p o s s i b l e .  The S w i s s  a u t h o r i t i e s ,  i n  e f f e c t ,  a r e  g r a n t i n g  
h i m  c i t i z e n s h i p  wi th  t h e  unders tanding  t h a t  he w i l l  t e rmina t e  
h i s  o t h e r  n a t i o n a l i t y .  

Indeed,  a p p e l l a n t  admit ted t h a t  he  was cognizant  of t h e  
requirement  t o  renounce h i s  c i t i z e n s h i p .  The Consulate General  
r e 2 o r t e d  t h a t  du r ing  a  d i s c u s s i o n  i n  J u l y  1 9 8 2 ,  a p p e l l a n t  
s t a t e d  t h a t  t h e  Swiss a u t h o r i t i e s  t o l d  him t h a t  he would need t o  
renounce any o t h e r  n a t i o n a l i t i e s  b e f o r e  h i s  n a t u r a l i z a t i o n  and 

r i c e r  t h a t  he had a  t e lephone  conve r sa t ion  w i t h  a  consu la r  of: 
about h i s  r e l u c t a n c e  t o  renounce h i s  c i t i z e n s n l p .  



- 
During t h e  p e r i o d  a p p e l l a n t  sought  S w i s s  c i t i z e n s h i p ,  i t  4 

appears  t h a t  he made no a t t empt  t o  seek  competent adv ice  from t:q 
Consulate  General .  Appel lant  cou ld  have e a s i l y  o b t a i n e d  an 4 3 
o f f i c i a l  view concerning t h e  l e g a l  e f f e c t  of h i s  iinpecding za tu@ 1 
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any s t e p s  t o  keep h i s  Uni ted  S t a t e s  n a t i o n a l i t y  and t o  renounce 
it i f  neces sa ry ,  h i s  a c q u i s i t i o n  o f  a Swiss p a s s p o r t ,  h i s  
r e p r e s e n t a t i o n  o f  h imse l f  a s  an a l i e n  i n  apply ing  f o r  a v i s a  t o  
t h e  United S t a t e s  and h i s  b e l i e f  t h a t  he had l o s t  h i s  United 
S t a t e s  c i t i z e n s h i p  a s  a consequence of h i s  n a t u r a l i z a t i o n ,  
Appe l l an t t  s subsequent  a c t i o n s  t aken  i n  1980 and t h e r e a f t e r  t o  
a s s e r t  h i s  Uni ted  S t a t e s  c i t i z e n s h i p  s t a t u s  a r e  n o t  s t r i c t l y  
r e l e v a n t  w i t h  r e s p e c t  t o  a s s e s s i n g  a p p e l l a n t ' s  i n t e n t  du r ing  
t h e  p e r i o d  from 1976 t o  1978, when he app l i ed  f o r  and was 
g ran ted  Swiss c i t i z e n s h i p  by n a t u r a l i z a t i o n .  

Taking i n t o  account  t h e  f a c t s  and c i rcumstances  su r round ing  
a p p e l l a n t ' s  n a t u r a l i z a t i o n  i n  Swi t ze r l and ,  and based upon a  r e v i s  
o f  t h e  ev idence  of  r eco rd ,  w e  a r e  of  t h e  view t h a t  a p p e l l a n t ' s  oa 
s t a t emen t s  and conduct  a t  t h e  t i m e  e s t a b l i s h  an i n t e n t  t o  g i v e  UE 
c i t i z e n s h i p .  I n  o u r  judgment, t h e  Department has  s a t i s f i e d  i t s  
burden o f  proof  by a  preponderance of  t h e  evidence t h a t  a p p e l l a n t  
n a t u r a l i z a t i o n  w a s  performed wi th  t h e  i n t e n t  t o  r e l i n q u i s h  Unitec 
S t a t e s  c i t i z e n s h i p .  

On c o n s i d e r a t i o n  of  t h e  foregoing ,  w e  conclude t h a t  a p p e l l a r  
e x p a t r i a t e d  h imse l f  on August 7 ,  1978, by o b t a i n i n g  n a t u r a l i z a t i c  
i n  Swi t ze r l and  upon h i s  own a p p l i c a t i o n ,  and, acco rd ing ly ,  a f f i r r  
the Department 's  a d m i n i s t r a t i v e  de t e rmina t ion  of  Apr i l  2 1 ,  1983, 
t o  t h a t  e f f e c t .  

/ Edward G. Misey, Member 
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Freder ick  Smith, Jlr. , Member 




