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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: W r d R z 

This is an appeal from an administrative determination 
of the Department of State that appellant, W r  
R z, expatriated himself on January 25, 1971 under 
the provisions of section 349(a)(2) of the Immigration and 
Nationality Act by making a formal declaration of allegiance 
to Mexico. - 1/ 

The Department determined on August 9, 1972 that 
appellant had expatriated himself. The appeal was entered 
on July 31, 1984. The threshold issue presented is whether the 
appeal was taken within the limitation prescribed by the applicable 
regulations. It is our view that the appeal is not timely. 
Consequently, the Board lacks jurisdiction to consider it. The 
appeal is dismissed. 

1/ Section 349(a) ( 2 )  of the Immigration and Nationality Act, - 
8 U.S.C. 1481(a) (2), provides: 

Sec 349. (a) From and after the effective date of this 
Act a person who is a national of the United States by birth 
or naturalization, shall lose his nationality by -- 

(2) Taking an oath or making an affirmation 
or other formal declaration of allegiance to a 
foreign state or a political subdivision thereof .... 





conf i rming  my r e l i n q u i s h m e n t .  The 
which / s i c 7  I had t o  do. Here, I 
had to- turn  i n  my U.S. I D  c a r d  and 
s i g n  t h e  agreement  i n  f r o n t  of t h e  
U.S. c o n s u l .  I was n o t  a sked  t o  
SWEAR i n  any form. W e  t h e n  r e t u r n e d  
t o  t h e  SECRETARIA DE RELACIONES 
EXTERIORES were / s i c 7  I was g i v e n  a  
c e r t i f i c a t e  ( copy  e n c l o s e d )  and s i g n  
a  form o f  r e c e i p t .  I d i d  n o t  p ledge  
a l l e g i a n c e  i n  a  v e r b a l  form t o  my new 
s t a t u s .  - /Emphasis i n  0 r i g i n a 1 7  - 

Although a p p e l l a n t  h a s  a p p a r e n t l y  confused  t h e  sequence of 
e v e n t s ,  it would a p p e a r  t h a t  it was he who approached t h e  
Embassy i n  t h e  summer of 1972. I n  any e v e n t ,  t h e  r e c o r d  
shows t h a t  on J u l y  11, 1972 he  f i l l e d  o u t  a  q u e s t i o n n a i r e  t o  
a s s i s t  t h e  Department i n  making a  d e t e r m i n a t i o n  o f  h i s  c i t i -  
z e n s h i p  s t a t u s .  I n  it a p p e l l a n t  made t h e  f o l l o w i n g  s t a t e m e n t  about  
why he made a  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico: "I wanted 
t o  be a  Mexican s i n c e  I w i l l  be  working and l i v i n g  i n  t h e  
f u t u r e  i n  Mexico." H e  d i d  n o t ,  he s t a t e d ,  t r y  t o  a v o i d  making 
t h e  d e c l a r a t i o n ,  "because  I wanted t o  b e  Mexican." 

On J u l y  l l t h ,  a p p e l l a n t  a l s o  e x e c u t e d  a n  a f f i d a v i t  of  
e x p a t r i a t e d  p e r s o n ,  swear ing  t h a t  he made a  f o r m a l  d e c l a r a t i o n  of 
a l l e g i a n c e  t o  Mexico on January  25, 1971,  and t h a t  he d i d  s o  
v o l u n t a r i l y  and w i t h  t h e  i n t e n t i o n  of  r e l i n q u i s h i n g  Uni ted  S t a t e s  
c i t i z e n s h i p .  

I n  compliance w i t h  t h e  p r o v i s i o n s  of s e c t i o n  358 of t h e  
Immigrat ion and N a t i o n a l i t y  A c t  t h e  r e s p o n s i b l e  c o n s u l a r  o f f i c e r  
e x e c u t e d  a  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  a p p e l l a n t ' s  
name on J u l y  1 1 t h .  - 2/ 

The Consul c e r t i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  t h e  n a t i o n -  
a l i t y  of t h e  Uni ted  S t a t e s  and Mexico a t  b i r t h ;  t h a t  he  made 
a fo rmal  d e c l a r a t i o n  of a l l e g i a n c e  t o  Mexico on J a n u a r y  2 5 ,  

2 /  S e c t i o n  358 of t h e  Immigra t ion  and N a t i o n a l i t y  Act ,  8  
U.S.C. 1501,  r e a d s :  

S e c t i o n  358. Whenever a  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  
o f  t h e  Uni ted  S t a t e s  h a s  r e a s o n  t o  b e l i e v e  t h a t  a  pe r son  w h i l e  
i n  a  f o r e i g n  s t a t e  h a s  l o s t  h i s  Uni ted  S t a t e s  n a t i o n a l i t y  under  
any p r o v i s i o n  of c h a p t e r  3 of  t h i s  t i t l e ,  o r  under  any pro-  
v i s i o n s  o f  c h a p t e r  IV of t h e  N a t i o n a l i t y  A c t  of  1940,  a s  
amended, he s h a l l  c e r t i f y  t h e  f a c t s  upon which such b e l i e f  i s  
based  t o  t h e  Department o f  S t a t e ,  i n  w r i t i n g ,  under  r e g u l a -  
t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e .  I f  t h e  r e p o r t  of 
t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  i s  approved by t h e  S e c r e t a r y  
of S t a t e ,  a  copy of t h e  c e r t i f i c a t e  s h a l l  be  forwarded t o  
t h e  A t t o r n e y  Genera l ,  f o r  h i s  i n f o r m a t i o n ,  and t h e  d i p l o m a t i c  
o r  c o n s u l a r  o f f i c e  i n  which t h e  r e p o r t  was made s h a l l  be 
d i r e c t e d  t o  fo rward  a  copy o f  t h e  c e r t i f i c a t e  t o  t h e  pe r son  
t o  whom it r e l a t e s .  



3/ The consular officer was wrong. The date of appellant's 
expatriation is April 14, 1971, the date of issuance of the 
certificate of Mexican nationality. 

The Mexican Government considers the declaration of alle- 
giance to Mexico executed in connection with an application 
for a Certificate of Mexican Nationality to be effective upon 
issuance of the Certificate, which constitutes full proof of 
Mexican nationality. The Department of State accordingly re- 
gards the declaration of allegiance to Mexico to affect United 
States nationality when the certificate of Mexican nationality 
is issued, not when the declaration is made, See appellant's 
brief in Vance v. Terrazas, 444 U.S. 252 (1980). 



At the outset we must decide whether the Board has juris- 
diction to consider the merits of this appeal. The Board's 
authority to proceed depends on whether the appeal was filed 
within the limitation prescribed by the applicable regulations, 
for timely filing is mandatory and jurisdictional. United 
States v. Robinson, 361 U.S. 220 (1960). Thus, if an appellant 
fails to comply with a condition precedent to the Board's going 
forward to determine the merits of his claim, i.e., does not 
bring the appeal within the applicable limitation and adduces no 
legally sufficient excuse therefor, the appeal must be dismissed 
for want of jurisdiction. Costello v. United States, 365 U.S. 
265 (1961). 

Under the federal regulations presently in effect, an 
appeal must be taken within one year after approval of the 
certificate of loss of nationality. 22 CFR 7.5 (b) . In 1972, 
when the certificate was approved in the case before us, however, 
the limitation of appeal was "within a reasonable time" after 
the affected person received notice of the Department's holding 
of loss of nationality. 22 CFR 50.60 (1967-1979). 

Since a change in regulations shortening the period of time 
allowed for appeal customarily is intended to operate pros- 
pectively, we believe it fair to apply the limitation in effect 
in 1972, not the present one. 

What constitutes "reasonable time," the court said in 
Ashford v. Steuart, 657 F. 2d 1053, 1055 (9th Cir. 1981): 

... depends upon the facts of each case, 
taking into consideration the interest 
in finality, the reason for delay, the 
practical ability of the litigant to 
learn earlier of the grounds relied 
unon, and preiudice to other parties. * .  - - 
See Lairsey v. Advance Abrasives Co., 
542 F. 2d 928, 930-31 (5th Cir. 1976): 
Security Mutual Casualty Co. v. Century 
Casualty Co., 621 F. 2d 1062, 1067-68 
(10th Cir. 1980). 

Appellant explains his delay in taking the appeal as 
follows: 

After my expatriating act in 1972, I 
returned to the United States to continue 





The purpose of the limitation of "within a reasonable time" 
was threefold: to allow an aggrieved party sufficient time to 
prepare a case showing wherein the Department erred in its 
holding of loss of nationality; to compel the exercise of the 
right of appeal while the events upon which the appeal was based 
were still fresh in the minds of the parties; and to give 
administrative determinations of loss of nationality stability 
and finality after the passage of a fair period of time. . 

Appellant had more than sufficient time to prepare his 
case. The events of 1971 are patently not fresh in the minds of 
appellant or the Department's officials. Because the time for 
appeal in this case must be considered to have passed, the 
interest in finality must be given great weight. 

Upon consideration of the foregoing it is our conclusion 
that the appeal was not filed within a reasonable time after 
appellant received notice of the Department's holding of loss 
of his United States citizenship. The Board therefore is with- 
out jurisdiction to consider the merits of the appeal, and we 
hereby dismiss it. 

Given our disposition of the case, we do not reach 
whatever merits may be presented. 

Alan G. James, Cpirman 
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