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I5 THE MATTER OF: e  P e  S s  

T h i s  c a s e  i s  b e f o r e  t h e  Board o f  A p p e l l a t e  Xeview on a p p e a l  
by e  e  s  from an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  o f  
t h e  Department o f  S t a t e  t h a t  s h e  e x p a t r i a t e d  h e r s e l f  on Earch  1 2 ,  
1276 under  t h e  p r o v i s i o n s  o f  s e c t i o n  3 4 9 ( a )  (1) of  t h e  I m i g r a t i o n  
and X a t i o n a l i t y  Act by o b t a i n i n g  n a t u r a l i z a t i o n  i n  Canada upon h e  
own a p p l i c a t i o n .  - 1/ 

The c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  i s s u e d  i n  t h i s  c a s e  
was approved on September 2 3 ,  1 9 7 7 .  The a p p e a l  was f i l e d  on 
June  11, 1984. The Department  o f  S t a t e  h a s  r e q u e s t e d  t h a t  t h e  
c a s e  be  remanded f o r  t h e  purpose  o f  v a c a t i n g  t h e  c e r t i f i c a t e  o f  
l o s s  of  a p p e l l a n t ' s  n a t i o n a l i t y .  The t h r e s h o l d  i s s u e  f o r  t h e  
B o a r d ' s  d e t e r m i n a t i o n  i s  whether  t h e  a p p e a l  was f i l e d  w i t h i n  t h e  
l i m i t a t i o n  p r e s c r i b e d  by t h e  a p p l i c a b l e  r e g u l a t i o n s ,  t h u s  p e r -  
m i t t i n g  t h e  Board t o  a s s e r t  j u r i s d i c t i o n  and e n t e r t a i n  t h e  
3 e p a r t m e n t 1 s  r e q u e s t  t o  remand t h e  c a s e .  I t  i s  t h e  Board ' s  
c o n c l u s i o n  t h a t  t h e  a p p e a l  was t i m e l y ,  g i v e n  t h e  p a r t i c u l a r  c i r -  
cumstances  o f  t h i s  c a s e .  W e  w i l l  t h e r e f o r e  g r a n t  t h e  Depar tment '  
r e q u e s t  f o r  remand. 

--- -- 
1 ,' Sectio~ 349  ( a )  (1) o f  t h e  Immigrat ion and ? ia t ionc l l l ty  Act, 
F y.5.C. 1 4 8 1 ( a O ( i ) ,  p r o v i c e s  t h a t :  

Sec. 343 i s ) .  F r o r  and a f t e r  t h e  e f f e c t i v e  Cats of t3:s ' 
- w e " -  , ,,-so- w s a  i s  a n a c i a n a l  of ~ h s  Oniced S r a t e s  w h e z h r r  3y b i  
c r  X a E u r E i ~ z a t l o n ,  s h a l l  lcse h l s  nationality bl- -- 

(1) o b t a i n i n g  n a t u r a i i z a t i o c  i n  a  f o r e l g n  s c & r e  
~ p o z  h i s  own a p p l i c a t i o n ,  . . . 



The United Staces Consulate General zit Toronto preparsd 2 

certificate of loss of nationality in z?peiiant1s former name ,  
. 2 /  The Consulate 

General certified that appellant was bcrn at  
; that she obtained naturalization in Canada on 

Xarch 12, 1976 upon her own application; and concludes that she 
had thereby expatriated herself under the provisions cf section 
349 (a) (1) of the Immigration and Nationality Act. The Depart- 
ment of State approved the certificate on September 23, 1977, 
approval constituting an administrative determination of loss of 
nationality from which a timely and properly filed appeal may be 
taken to this Board. Appellant entered the appeal pro -- se on 
June 11, 1984. 

Appellant contends that she Gid not know until April 1983 
that she had expatriated herself. She further maintains that 
it was not her intention to relinquish  unite^ States citizenship 
when she obtained naturalization as a citizen of Canada. 

The Department initially arcuea In its reply memorand-an of 
August 29, 1984 that the appeal was not ti~~ely, anci concluded, 
after reviewing the administrative record in appellant's case, that 
its holding of loss of her nationality was supportable s-&- 
stantively as a natter of law. 

Appellant retained coansel in the fall of 1984, and, through 
colx-isel, submitted z brief, with supportin? evidence, in reply 

. . . - 
to Tne Zepartment's ~cmoranciurri. Upon _'iirt:?er eonsiasration of 

^ I 
L;  Szction 358 of tne Inv.igratior: ar?.d ;ar_ionaiity Act, 8 C .  5.C. - - l>Oi, provides: 

- - .  7 -  , +henever a diplo~atic or consular cJrrlcer of t5e ,,=:zeC 
. . -  :;aces !-',as reason to believe t?,at a 2erss: u n l ~ c  ic a fcjrf ls :  

- - - -  -. s t a r e  has lost his united Stat25 natior,al;,\ - ~n .c ;e r  23;- - - Z Z S -  

lv-:sior, of chapter 3 of this title, =r ;;~ser ~n-,. - zuoTb*:sior, A of 
- .  cha?cer IV of the Nationality i;c= of 1240, a s  an2Erldes, Ls skizl; 

. ,- 
ce=tl=-; the facts upon wfi l ch  such belief is cs the i ~ s ~ r z -  

. - .  ,,rr;t of State, ir, writins, under r-c-;ia-,ic;r:s a r;rzs=r:r;ac 2:- fke 
S s c r e r a r y  of State. 7f the reprt of thf: C~?~C.. ; ,Z:~C c r  - .  : s ? . s Q ~ & ~  
off;cer is approved by the Secreyzry sf st3re1 2 cop17 3: :ne 

. . certificate shall be forxareed f -hs  > * t t o r n ~ > ,  C ~ n ~ r a l ,  for n l s  
. ?. - - .  icror-,ation, and the diplomatic or ccnc:. i lar crz;ce in which t:i~ 
re2ort xas za6e shall be Girectea to forxard a cop:* of the 
crr~ificate to the person to wnoz it relares. 



-&ccord ing  t o  t h e  Supreme C o u r i ,  h p p e l l a n c  car .not  DE 

found  t o  have  e x p a t r i a t e 6  h e r s e l f  a n i e s s  it c a n  b e  
shown by a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  s h e  
v o l - u n t a r i l y  n a t u r a l i z e d  i n  C a ~ a d a  w i t h  t h e  ; n t e n =  
i o  r e l i n q u i s h  h e r  U n i t e d  S t a t e s  c i ~ i z e n s i ~ p .  - 
-"-ance u. T e r r a z a s ,  444 L . S .  2 5 2  (1980). L Z  E X -  

p a t r l a t i o n  c a s e s ,  consciocs1:- ~ e r f o r z e e  a c t s  a r e  
s t a t i i t c r i l y  presumed t o  have  S s e c  p g r f c r m e d  vo;~x- 
+ - Lor i i ; - .  The a p p e l i a n t  h a s  the 5 d r 5 s n  t o  r e b > ~ z  . - 
t h z s  p r e s a m p t i o n  by a preponCs; -~r ,ce  o f  t h e  ev iGer izs .  
E U.S.C. 1 4 8 1 ( c ) .  The 3 e ? a r t r - , ~ ~ t ,  :n c o n t r a s t ,  
c a r r i e s  t h e  bu rden  o f  provin~ ; . p n ~ l l a n t ' s  i n t e n t  
ES r e l i n q u i s h  h e r  U. S. Cic izez . s r , i c  by  a p r e 2 o n d ~ z a n c e  - .  o r  t n e  e v l c e n c e .  4 4  U.S. 2 5 2 .  

0 ~ ~ r  re\-lew o f  t h e  s t i b x i s s i o n s  :-aEe by A ~ r j e l l a n t  ;n - this z p p e a l  i n d i c a t e s  t h a t  t h e  ~ e p a r t ~ , ~ n t  c a n n o t  
. - c a x r l r  ~ h l s  b u r e e n  o f  proof. v b ~ , ; i e  t h e  . - 3 s ~ a r ~ x i e n i  

s t l l l  r , z i n t a i n s  t h a t  k p p e i i a n t '  s e v i a e n c e  w a s  n o t  
s z b s t a n ~ i a l  enough cc r e b a t  t h e  p r e s u z p t i o n  o f  voliiri- 
t a r i n e s s ,  it i s  now p e r s d a e e d  c h a t  s h e  a i d  n o t  i c t e n d  
t o  relinquish h e r  U.S. c i t i z e - s h l p  when she  n a t u r a -  
l i z e d  i n  Canada. 



A t  t h s  oo:set, t h e  t ioar6 must c s n s i 5 s r  s n s t r . s r ,  1: t h e  
circumstances o f  t n l s  c a s e ,  an a p p e a l ,  t aKez  nezriy s e v e n  
y e a r s  a f t e r  a p p r o v a l  o f  t h e  c e r r l f l c a t e  o f  lcss o f  r i a t i o n a l l - c y ,  
and  a p p e i l a ~ ~ t ' s  r l o h t  o f  a p p e a l  a c c r u e a ,  c a y  b e  deemed t o  have  
been  timely f l i e d .  

I n  September  1 9 7 7  when t h e  Depar tment  app roved  t h e  
c e r t i f i c a t e  of  l o s s  o f  n a t i o n a l i t y  t h a t  Gas i s s u e d  i n  t h i s  c a s e ,  
t h e  f e d e r a l  r e g u i a t i o n s  t h e n  i n  e f f e c t  p r e s c r i b e d  t h a t  an  
a p p e a l  be  t a k e n  w i t h i n  a  r e a s o n a b l e  t i m e  a f t e r  t h e  a f f e c t e d  
p a r c y  r e c e i v e d  n o t i c e  o f  t h e  D e p a r t n e n t ' s  h o l d i n g  o f  l o s s  o f  h i s  
o r  n a t i o n a l i t y .  - 4 /  

The r e g u l a t i o n s  o f  t h e  Board o f  A p p e l l a t e  Review were anenaed  
and  r e v i s e d  i n  November 1 9 7 9 ,  and r e q u i r e  t h a t  a n  a p p e a l  be f i l e o  
w i t h i n  one y e a r  o f  a p p r o v a l  o f  t h e  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n -  
a l i t y .  - 5 /  

- - 4 - 1 .' S ~ C ~ ~ G T ,  50.66 or ~ l t l ~  2 2 ,  coils  of Fe5~r-i 3 e g ~ l a t i o n s  ( 2 9 6 7 -  
- 
1-5731, 25 C F A  5 0 . 6 0 ,  p r o v i d e d :  

L ; jETSST.  - - -  . - w l , ~  conkenc5s t h a t  t h e  3e~zrtr;ex= ' s 
. - - .  - .  a c r . l n ~ s + r a t i v t ,  n .2 lc rng  of 1 ~ s ~  naCicxz,lty cr 

. . - z: , :?&tr i&zion 1~ n;s c a s e  i s  c o z t r a r y  tc ; z ~  or 
. - -  . . - fact s z ~ i i  CE -yitlilec, ~ 2 0 r '  w y i t t e r i  re.;-,iest 
, . .  - .  --,ace .w-r-+~ L-il_Lr_ S( : ~ a ~ o - c a b l e  t i n e  arcer ra-.=: - 

----pz 0: 
. . - notice cf 5 . ~ 2 3  n o i i i n ~ ,  is a p p ~ a l  t o  t h e  osard 
- .  of kspsiiaze r , ~ T , ~ l e ~ .  



w 

believing that the current regulations zs :c ths :;me 1lc.i~ 
on appeai should not apply retroactively, we are sf :he vl2w 
that the standard of "reasonable time" shoulc ~ 2 t l y  i~ t h ~  
instant case. 

Under the limitation of "reasonable time", a person wnc 
contends that the Department's determination of ioss a5 narlon- 1 
ality in his case is contrary to law or fact musz file a request : 
for review within a reasonable time after notice of such determid 
tion. Accordingly, if a person did not initiate nrs or her appeaf 
to the Board within a reasonable time after notice of the 3epart-: 

&Z ment's determination of loss of nationality, the appezl wouid be 2 
barred and the Board would lack jurisdiction to consider it. 3 6 

Timely filing is thus a condition prececient to the Eoard's proceel 
to consider an appeal. 4 1 

x 

.$ 
On November 18, 1983, the Chairman of the 3card asvised "$3 I 

the attorney then representing appellant of the foregoing 2uris- 1 P 

dictional considerations when counsel inquired about the 9 
procedures appellant should follow to take an appeal. d x 

9 

Whether appellant's delay in taklng an appeal was reason 
or not aepends on several factors. Reassnable cine nust be 
Getermined in light of all the circumstances of che partic~iar 
case, taking into account the interest In finality, rhe rEason 

- .  
for Gelay, the practical ability of che ~lticant to lszrr earl 
of the grcazds relied upon, and prejudice to ocher parries. - - 
;-shforc v. Steuart, 657 F. 2d 1053, 1055 ( 1 9 S l f .  S ~ T . : A E ~ L ~ ,  
La~rsey v. Tne Advance Abraisives Corspany, 5 4 2  F. Sc 
- - - - - 
quozinq 11 &right & Miller, Feeera1 FracriCS --- anG r r ? Z s $ x r ~ ,  
Set. 2860, at 228-29: 

Xr,at constitutes reasSr>abl? c i ~ , ~  n z s t  cf 
2- - ..~cesslty 6epend upon the faczs  iri ~ ~ c r .  

- .  
~nalvldual case. The courts cozc~Eer 
-*Lether the party oppcs;rig r n e  motioz 
caz  been prejudiced by the deia:- lz 
seek;nc rellef anc they corslzer 
wneth?: the moving par% I'ac SOTIE 5396 
r43so~ for his failure to take 2p2ras- 
rlate actlon sooner. 

-ks~el:ant i + siibxlts that she GiG n c ~  cake ST* z z = e z l  - - ~ ~ r l - e r  
- -,iz,-. h ske  ~ i 6  because she dici not knox s5e ha6 e:~:.r,arrlzs5 ..,, 

. - s s ~ t  cintil 2 5 8 3  when her applicazlon for a pzssporz -V.ES rsl-s 
on z h ~  ?rounds of noz-citizenship. She concedes Z ~ Y Z Z  52s r s c  



. . - .- - .i .. . - : : I-., ::.e ~ , ~ ~ s , ~ ~ ~ : z  :,.=.,=- c -  , :zce~ y;&y.: , ,  . - 
. . . -  . . -,- - - . , . - 
: - - - .  - - : - L::c_ 5:;- : . i p ~ ! t  ., hg-\-e 2 1 :  Ler c i t i z e n s r _ ; ;  :-.- 

, . L n - ~ ~ l c r : : ~  - .!-,er z r  c x 5 r ; i t  e-k-idence t o  a s s i s c  t n e  Depa r tmen t  i n  
. . d e ~ e r z i ~ - : l n g  - ~ r  c i t i z e n s h i p  s t a t u s .  A p p e l l a n t  h a s  e x p l a i n e d  

t h a t  she  d i d  n c t  r e p l y  t o  t h e  C o n s u l a t e  ~ e n e r a l ' s  l e t t e r  
because  s h e  was s u f f e r i n g  from d e p r e s s i o n  o v e r  f a m i l i y  p r o b -  
lerns . 

A s  t o  t h e  c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y ,  however ,  
s h e  d e n i e s  e v e r  h a v i n g  r e c e i v e d  a  copy .  The r e c o r d s  o f  t h e  
C o n s u l a t e  G e n e r a l  show m e r e l y  t h a t  on O c t o b e r  1 2 ,  1977 :  "CLh' 
fwd t o  s u b j e c t  unde r  c o v e r i n g  l e t t e r . "  T h e r e  i s  no  m e n t i o n  
t h a t  t h e  c e r t i f i c a t e  was s e n t  t o  a p p e l l a n t  by  r e g i s t e r e d  m a i l  
o r  o t h e r  s e c u r e  means,  and  t h e r e  i s  no p o s t a l  r e c e i p t  i n  t h e  
r e c o r d  t o  i n d i c a t e  t h a t  a p p e l l a n t  r e c e i v e d  t h e  c e r t i f i c a t e .  
The a b s e n c e  o f  a  r e c e i p t  l e n d s  s u p p o r t  t o  a p p e l l a n t ' s  c o n t e n -  
t i o n ,  a s  does  h e r  e x p l a n a t i o n  o f  h e r  c o n d u c t  a f t e r  s h e  l e f t  
Canada i n  1979 t o  r e t u r n  t o  t h e  U n i t e d  S t a t e s  t o  l i v e ,  a l t h o u g h  
t h a t  conduc t  i s  l a r g e l y  undocumented.  I t  i s  t h u s  a r g u a b l e  
t h a t  a p p e l l a n t  was unaware f o r  a  number o f  y e a r s  o f  t h e  D e p a r t -  
a e n t ' s  d e t e r m i n a t i o n  o f  l o s s  o f  n a t i o n a l i t y .  Accord ing1)- ,  we 
w i l l  r e s o l v e  t h e  i s s u e  o f  t i m e l y  f i l i n g  i n  a p p e l l a n t ' s  f a v o r .  

Inasmuch a s  t h e  Depar t izen t  h a s  c o n c l u d e d  c h a t  i t  is z - i aS le  
, . t o  c a r r y  i t s  burden  o f  p r o v i n g  t h a t  z p p e i l a n t  i n t e n l e d  t c  reLlx- 

L a i ~ e ~  L Z  t ~ ~ r ~ l -  q u i s h  h e r  C n i t e d  S t a t e s  n a t i o n a l i c y  when s h e  cn'- '  . - i z a t i o n  i n  Canada,  and  i n  t h e  a b s e n c e  o f  = a n l ; e s t  e r r o r s  cf :ex 
o r  f a c t  x z r r a n c i n g  a differ en^ d i s p z s i t i o n ,  cne 5ssrd i s  a g r e e -  
a 5 l e  t o  t h e  ~ e p a r t z e n t ' s  r e q u e s t  f o r  r e - a n d  ~f t h e  cese Z z r  ine 

- - 
p u p c s e  o f  v a c a t i n g  t h e  c e r t i f i c a t e  o r  i o s s  o f  n z c i o n a i i c : - .  

6; 5,eczion 7 .2  ( a j  o f  T i t l e  2 2 ,  Code of  F ~ l e r a l  i ? e g u ? a t i o n s ,  22 - 
I I CFR T . 2 i a )  p r o x ~ i d e s  i n  p a r t :  T h e  g o a r d  s h a l l  t a k e  an>- a c t i c n  i: 

cor , s>ds r s_  z p p r q p r i a t e  a n d  n e c e s s s r ? -  c e  t n e  d r s ~ o s i c i o n  o f  c ~ ~ e s  
zp?eclec L O  l t .  




