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T h i s  i s  an  a p p e a l  f rom an  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  o f  
t h e  Depar tz ien t  o f  S t a t e  c h a t  a p p e l l a n t ,  S  D  P ,  
e x p a t r i a t e d  h i n s e l f  on A p r i i  2 2 ,  1932  u n d e r  t h e  p r o v i s i o n s  o f  
s e c t i o n  3 4 9 ( a )  (1) o f  t h e  I m " ; ~ i g r a t i o n  and  N a t i o n a l i t y  A c t  by 
o b t a i n i n g  n a t u r a l i z a t i o n  i n  Canada upon t h e  p e t i t i o n  o f  h i s  
f a t h e r  w h i l e  unde r  t h e  a g e  o f  twenty-one  y e a r s  and  r e s i d i n g  i n  
Canada t h e r e a f t e r  t h r o u g h  h i s  t w e n t y - f i f t h  b i r k h d a y .  - 1/ 

The c e r t i f i c a t 2  o f  l o s s  o f  n a t i o n a l i t y  t h a t  was i s s u e d  i n  
t h i s  case was app roved  by  t h e  Depa r tmen t  on A p r i l  3 ,  1974.  The 
a p p e a l  w a s  e n t e r e d  on Narch 2 2 ,  1984 .  The t h r e s h o l d  i s s u e  
p r e s e n t e d  h e r e  i s  w h e t h e r  t h e  Board  h a s  j u r i s d i c t i o n  t o  c o n s i 2 e r  an  
a p p e a i  t h a t  w a s  t a k e n  t e n  y e a r s  a f t e r  t h e  3 e p a r t n e n t 1 s  d e t t r m ~ n a r i c n  
o f  l o s s  of a p p e l l a n t ' s  n a t i o n a l i t y .  I t  i s  o u r  c o n c l u s i o n  t h a t  t h e  
a p p e a l  is  t i m e  b a r r e d .  L a c k i n g  j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  
a p p e a l ,  w e  must  d i s m i s s  it. 

1/ S e c t i o n  349 ( a )  (1) o f  t h e  I m m i g r a t i o n  and  N a t i o n a l i t y  A c t ,  8 U.S.C. 
1 4 8 1  ( a )  (1) , r e a d s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

Sec .  349. ( a )  From and  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  a 
p e r s o n  who i s  a  n a t i o n a l  o f  t h e  U n i t e d  S t a t e s  w h e t h e r  by b i r t h  o r  
n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by -- 

(1) o b t a i n i n g  n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e  zpon 
h i s  own a p p l i c a t i o n ,  upon an  a p p l i c a t i o n  f i l e d  i n  h i s  b e h a l f  
by a  F a r e n t ,  g u a r d i a n ,  o r  d u l y  a u t h o r i z e d  a q e n t ,  o r  z h r o u c h  
t h e  n a t a r a l i z a t i o n  o f  a  p a r e n t  h a v i n g  l e g a l  c u s t o d y  o f  s u c h  
s e r s o n :  ? r o v i 2 e d l  T h a t  n a t i o n a l i t y  s h a l l  n o t  b e  l o s t  by any  
p e r s o n  m Z e r  t h i s  s e c t i o n  . . a s  t h e  r e s ~ l t  o f  t h e  n a t u r a i i z a t i o n  
o f  a p a r s n =  o r  s a r e n r s  w2ile scch gjerscn i s  z n d e r  t h e  a s e  o f  
t i i en ry -cne  ; / e l r s ,  o r  3s 5he resale of  a  n a t ~ r a l i z a t i o n  
s b t a l ~ ~ e d  s n  5ehaLf o f  a  s e r s a n  x ~ d s r  xTiez ty-one  y e a r s  o f  acje 
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I 

A p p e l l a n t ,  who became a Uni ted  S t a t e s  c i t i z e n  by b i r t h  a t  
  ,  w a s  t a k e n  by h l s  p a r e n t s  

t o  Canada i n  1949 a t  the a g e  of two. I n  1958 a p p e l l a n t ' s  
mother  r e g i s t e r e d  him as a U n i t e d  S t a t e s  c i t i z e n  a t  t h e  C o n s u l a t e  
Genera l  a t  Mont rea l .  A t  a g e  e i g h t e e n  a p p e l l a n t  r e g i s t e r e d  f o r  
S e l e c t i v e  S e r v i c e  a t  the C o n s u l a t e  Genera l .  

According t o  t h e  Canadian  Department o f  C i t i z e n s h i p  and 
Immigra t ion ,  a p p e l l a n t  t o o k  a n  o a t h  o f  a l l e g i a n c e  t o  t h e  B r i t i s h  
Crown on November 2 7 ,  1967 ( h e  was t h e n  twenty  y e a r s  and seven  
months o l d )  and  w a s  g r a n t e d  Canadian c i t i z e n s h i p  under  s e c t i o n  
1 0 ( 5 )  o f  t h e  Canadian  c i t i z e n s h i p  A c t  o f  1964. T h a t  s e c t i o n  
p r o v i d e d  t h a t  c i t i z e n s h i p  might  b e  g r a n t e d  t o  a  minor c h i l d  o f  a  
p e r s o n  t o  whom a c e r t i f i c a t e  o f  c i t i z e n s h i p  had Seen g r a n t e d ,  
under  the A c t ,  upon t h e  a p p l i c a t i o n  o f  t h e  s a i d  pe r son .  it 
a p p e a r s  t h a t  a p p e l l a n t ' s  f a t h e r  made t h e  r e q u i r e d  a p p l i c a t i o n  on 
a p p e l l a n t ' s  b e h a l f  

On Decernber 1 9 ,  1967 a p p e l l a n t  wro te  t h e  f o l l o w i n g  le t te r  t o  
Loca l  i3oard (100)  o f  t h e  S e l e c t i v e  S e r v i c e  System: 

E n c l o s e d  is  y o u r  n o t i c e  o f  c l a s s i f i c a t i o n  
f o r  S e l e c t i v e  S e r v i c e .  

On Nov. 2 7 ,  1 9 6 7  I was sworn i n  a s  a  c i t i -  
zen  o f  Canada w i t h  my f a t h e r ,  Yr.  

 i n  t h e  c i t y  o f  Z o n t r e a l  and am no 
l o n g e r  a  c i t i z e n  o f  t h e  Uni ted  S t a t e s .  I 
have  l i v e d  i n  Canada 18% y e a r s  a s  h a s  my 
f a t h e r  and s i n c e  w e  e x p e c t  t o  c o n t i n u e  t o  
l i v e  h e r e  w e  d e c i d e d  t o  renounce o u r  
American c i t i z e n s h i p  & become c i t i z e n s  o f  
t h e  c o u n t r y  w e  have  l i v e d  i n  f o r  so long .  

P l e a s e  e r a s e  my name from your  r e c o r d s .  
.- 

A p p e l l a n t ' s  l e t te r  l e d  Board 100 t o  i n q u i r e  o f  t h e  Depar t -  - 
x e n t  of  S t a t e  a b o u t  a p p e l l a n t ' s  c i t i z e n s h i p  s t a t u s .  The 
a e p a r t n e n t  i n  t u r n  i n s t r u c t e d  C o n s u l a t e  G e n e r a l  X o n t r e a l  on 5 

S 

J a n u a r y  1 2 ,  1968 t o  i n v e s t i g a t e  whether  a p p e l l a n t  had o b t a i n e d  3 

n a t u r a l i z a t i o n  i n  Canada o r  t a k e n  o t h e r  v o l u n t a r y  s t e p s  t o  - 8 
d i v e s t  h i m s e l f  o f  U n i t e d  S t a t e s  c i t i z e n s h i p .  

5 

The Canadian a u t h o r i t i e s  h a v i n g  a d v r s e d  t h e  C o n s u l a t e  "i 

, Z s n e r a l  t h a t  a p p e l l a n t  had a c q u i r e d  Canadian c i t i z e n s h i p ,  zne - - 



Consulate  General  p repared  and forwarded t o  t h e  Department, a s  
r e q u i r e d  by s e c t i o n  358 of  t n e  Immigration and d a t i o n a l i t : ~  Act 2 / ,  - 
a  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name, da t ed  
February 1 2 ,  1968,  on t h e  grounds t h a t  he had e x p a t r i a t s d  himself  
under t h e  p r o v i s i o n s  of s e c t i o n  349 ( a )  (1) of t h e  I r r m l g r a t i ~ n  anci 
N a t i o n a l i t y  Act by o b t a i n i n g  naturalization i n  Canada. The 
Department, however, adv ised  t h e  Consulate  Sene ra i  i n  >!arch of  
1969 t h a t  it would d e f e r  a c t r o n  on t h e  c e r t i f i c a t e  of l o s s  cf 

2 /  Sec t ion  358 of t h e  Immigration and N a t i o n a l i t y  Act,  8 U.S.C. - 
1501, r eads :  

Sec. 358. hhenever a  d ip loma t i c  o r  consu la r  o f f i c e r  o f  t h e  
Gnited S t a t e s  h a s  reason t o  b e l i e v e  t h a t  a  perscn whi le  i n  a  
f o r e i g n  s t a t e  has l o s t  h i s  United S t a t e s  n a t i o n a l i t y  xnZer m y  
prov i s ion  of c h a p t e r  3 of  t h i s  t i t l e ,  o r  under any  srovislcn of 
Chapter i V  of t he  N a t i o n a l i t y  Act of 1940, a s  amezded, h? s h a l l  
c e r t i f y  t h e  f a c t s  upon which such b e l i e f  i s  bass2 fa . .  t he  - , 2 ~ s a r t -  
m e n t  of  S t a t e ,  i n  w r i t i n g ,  under r e c u l a t i c n s  2rsscr;szs 3;- 5 s  

- - - .  . S e c r e t a r y  of S t a t ? ,  &r t h e  r e p o r t  of  t h e  z:a~cz..a~_ie -3.r zcris.;lar 
o f f i c e r  i s  approved by t h e  S e c r e t a r y  of S t a r s ,  i :cpy , 2 I  1::s 
c e r t i f i c a t e  s h a l l  be forwarded t o  t h e  -:-ttar-sll Is:.srzl fcr  ?:s 

4 i n fo rma t ion ,  and t h e  ciipiornatic o r  zc r ;u la r  o f f l z 2  1: - '  ,i :-. : : .-. z --A 2 
- r23or t  was made sllall je 3ir2c4~5 - A  - - ,  -.-. :- - - . - -  v--- V r l - . .  '< - I .--u ----. .  -: - -  - * - 
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w i t h i n  s i x t y  days  from t h e  d a t e  o f  t h e  l e t t e r ,  it would be  
assumed he had no i n t e r e s t  i n  pursu ing  t h e  ma t t e r  f u r t h e r ,  
and a d e c i s i o n  would be  made by t h e  Department of  S t a t e  
on t h e  b a s i s  of  t h e  ev idence  o f  record .  A t  t h e  hea r ing  on 
a p p e l l a n t ' s  appea l ,  on December 5 ,  1984, counse l  f o r  a p p e l l a n t  
acknowledged t h a t  a p p e l l a n t  had r ece ived  t h i s  l e t t e r  and haa no t  
r e p l i e d  t o  i ts  r e q u e s t  f o r  a n  a f f i d a v i t .  - 4 /  

Somewhat b e l a t e d l y ,  t h e  Department r e a l i z e d  t h a t  s i n c e  
a p p e l l a n t  w a s  n o t  twenty-one when he acqu i r ed  Canadian c i t i z e n -  
s h i p ,  s e c t i o n  349(a)  (1) o f  the Immigration and N a t i o n a l i t y  A c t  
w a s  a s  y e t  i n a p p l i c a b l e  i n  a p p e l l a n t ' s  ca se .  S ince  he had ,  
however, t aken  an o a t h  o f  a l l e g i a n c e  t o  Canada, t h e  Consa l s t e  
General  was i n s t r u c t e d  t o  p repa re  a new c e r t i f i c a t e  of  l o s s  s f  
n a t i o n a l i t y  pursuant  t o  s e c t i o n  349(a)  ( 2 )  of t h e  Act. - 5 /  

4 /  T r a n s c r i p t  of Hearing I n  The Mat te r  Of    - 
Board of Appel la te  Review, December 5 ,  1984 ( h e r e i n a f t e r  r e f e r r e d  
t o  a s  "TR"), p. 7. 

5/ Sec t ion  349 ( a )  ( 2 )  o f  t h e  Immigration and N a t i o n a l i t y  Act ,  8  - 
3.S.C. 1 4 8 1 ( a )  ( 2 ) ,  r e a d s :  

Sec. 349. (a) From and a f t e r  t h e  e f f e c t i v e  d a t e  of t h i s  
Act a  person who i s  a n a t i o n a l  of  t h e  United S t a t e s  whether by 
b i r t h  of n a t u r a l i z a t i o n ,  s h a l l  l o s e  h i s  n a t i o n a l i t y  by -- 

1 2 )  z a k ~ n ;  an o a t h  of  making an a f f i r m a t i o n  
s r  o t h e r  for2.al 2 e c l a r a t ~ o n  o f  a l le ,? ia-co t o  a  f o r e l q r  
s t a t e  o r  3 2cl~z:sal s -ab2lv i s ion  :3-~r%:f: o r  . . . 





3 4 9 ( a ) ( 1 )  of  t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  a  copy o f  which 
had been s e n t  t o  him, The l e t t e r  a s k e d  a p p e l l a n t  t o  s ta te  where 
h e  h a d  r e s i d e d  between June  1970 and A p r i l  22, 1973,  a p p e l l a n t ' s  
t w e n t y - f i f t h  b i r t h d a y  (a f a c t u a l  e r r o r ,  s i n c e  t h e  a c t u a l  d a t e  was 
1 9 7 2 ) .  

On December 3 ,  1973 a p p e l l a n t  w r o t e  t o  t h e  C o n s u l a t e  Genera l  
s t a t i n g  t h a t  between J u n e  5 ,  1970 and A p r i l  22, 1973 he l i v e d  
i n  Y o n t r e a l .  

The C o n s u l a t e  Genera l  p r e p a r e d  a t h i r d  c e r t i f i c a t e  of l o s s  
o f  n a t i o n a l i t y  i n  a p p e l l a n t ' s  name on  J a n u a r y  24,  1974.  The 
C o n s u l a t e  G e n e r a l  c e r t i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  U n i t s d  S t a t e s  
nationality a t  b i r t h ;  t h a t  he a c q u i r e d  t h e  n a t i o n a l i t y  o f  Canada 
by n a t u r a l i z a t i o n  w h i l e  under  t h e  a g e  o f  twenty-one y e a r s ;  t h a t  
he  t h e r e a f t e r  r e s i d e d  i n  Canada t h r o u g h  h i s  t w e n t y - f i  f t h  b i r t h -  
d a y ;  and t h e r e b y  e x p a t r i a t e d  h i m s e l f  under  t h e  p r o v i s i o n s  of  
s e c t i o n  349 ( a )  (1) o f  t h e  Immigra t ion  and N a t i o n a l i t y  Act.  

The Department approved t n i s  c e r t i f i c a t e  on A p r i l  3 ,  1974,  
a p p r o v a l  b e i n g  an  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  o f  l o s s  o f  
n a t i o n a l i t y  from which a n  a p p e a l ,  p r o p e r l y  and t i m e l y  f i l e d ,  nay 
b e  t a k e n  t o  t h i s  Board. 

A copy o f  t h e  approved c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  
was s e n t  t o  t h e  C o n s u l a t e  Genera l  on A p r i l  5 ,  1974 t o  be  f o r -  
warded t o  a p p e l l a n t .  A p p e l l a n t  h a s  acknowledged r e c e i v i n g  t h e  
c e r t i f i c a t e ,  b u t  c a n n o t  r e c a l l  r e a d i n g  t h e  i n f o r m a t i o n  r e g a r d i n g  
h i s  r i g h t  t o  a p p e a l  t h i s  d e t e r m i n a t i o n ,  which was p r i n t e d  on t h e  
back o f  t h e  c e r t i f i c a t e  of  l o s s  o f  n a t i o n a l i t y .  - 6 /  

According t o  a p p e l l a n t ,  he  t h e n  e n t e r e d  t h e  Uni ted  S t a t e s  
on a  J-1 v i s a  and pursued  h i s  r e s i d e n c y  i n  dermatology i n  N e w  
York f o r  t h r e e  y e a r s ,  from 1974 t o  1977,  r e t u r n i n g  t h e n  t o  
Mont rea l  t o  engage i n  medica l  p r a c t i c e .  

I n  September 1982,  a p p e l l a n t  informed t h e  C o n s u l a t e  General. 
t h a t  he  wished t o  a p p e a l  t h e  i l e p a r t n e n t ' s  d e t e r n i n a t l o n  of l o s s  
o f  h i s  n a t i o n a l i t y .  I n  r e sponse  t o  t h e  C o n s u l a t e  G e n e r a i ' s  ;nyui ry  
a b o u t  what t h e  r e c o r d  showed r e g a r d i n g  a p p e l l a n t ' s  i n t s n t  t o  
r e l i n q u i s h  h i s  Uni ted  S t a t e s  citizenship, t h e  3epar tment  a c v ~ s e d  
t h e  C o n s u l a t e  Genera l  t o  inforin a p p e l l a n t  of  the ?revisions of t he  
r e l e v a n t  r e g u l a t i o n s  r e g a r a i n q  an  a p p e a i  t o  c h i s  Soard. 

- 
n 

Nove-nber 1982 c o u n s e l  f o r  a p p e l l a n t  a a 2 r e s s s t  3 is t t2r  ta zkz  





c e r t i f i c a t e  of l o s s  of  n a t i o n a l i t y  8/, However, it has been 
t h e  p r a c t i c e  of t h e  Board, where t h e f i o l d i n g  of  l o s s  of nat ion-  
a l i t y  w a s  made p r i o r  t o  1979, t o  apply t o  t h e  appeal t h e  t i m e  
l i m i t a t i o n s  p resc r ibed  by t h e  r egu la t ions  i n  e f f e c t  a t  t h a t  
e a r l i e r  t i m e .  I t  i s  t h e  Board's view t h a t  applying t h e  c u r r e n t  
l i m i t a t i o n  on appeal  would be con t ra ry  t o  t h e  genera l ly  accepted 
view t h a t  a change i n  t h e  r e g u l a t i o n s  shor tening  a  l i m i t a t i o n  
period should no t  be app l i ed  r e t r o a c t i v e l y ,  i n  o rde r  t o  avoid 
i n j u s t i c e  by d i s t u r b i n g  a r i g h t  acquired under former r egu la t ions .  
Accordingly, t h e  s t andard  of "reasonable time" w i l l  govern " .  i n  
t h e  i n s t a n t  case.  I f  w e  f i n d  t h a t  t h i s  appeal xas not  z i l e d  i n  
w r i t i n g  wi th in  a  reasonable t i n e  a f t e r  appe l l an t  received no t i ce  
of t h e  Department's holding of l o s s  of h i s  nationality, then h i s  
appeal w i l l  be time-barred and t h e  Board w i l l  iack j u r i s d i c t i o n  
t o  e n t e r t a i n  it, f o r  t h e  "reasonable time" provis ion  i s  xancatory 
and j u r i s d i c t i o n a l .  9/ - 

8 /  Sect ion  7 , 5 ( b )  of T i t l e  2 2 ,  Code of Federal  Regulations,  2 2  
~ F R  7 . 5 ( b ) ,  promulgated November 3 0 ,  1 9 7 9 ,  provided: 

( b )  A person who contends t h a t  the  Department's 
a d m i n i s t r a t i v e  determinat ion of l o s s  of n a t i o n a l i t y  
o r  e x p a t r i a t i o n  under Subpart C of P a r t  50 of t h i s  
chap te r  i s  cont rary  t o  law o r  f a c t ,  s h a l l  be e n t i t i e d  
t o  appeal such determinat ion t o  the  Board upon w r i t t e n  
reques t  inade wi th in  one year  a f t e r  approval by the  
Department of t h e  c e r t i f i c a t e  of l o s s  of n a t i o n a l r t y  
o r  a  c e r t i ? i c a t e  of e x p a t r i a t i o n .  

9,'- United S t a t e s  v. Robinson, 361 U.S. 220 ( 1 9 6 0 ) .  See a l s o  
Atzorney S e n e r a i ' s  Opinion (case  of Claude C a r t l e r ,  File 20-340-2, - . . F e ~ r u a r ; ~  / ,  1373) ,  t o  e f f e c t  t h a t  t h e  j u r i s d l c c l o n z i  Dasrs ~ f  the  
3oard requ l res  specifically t h a t  t h e  appeal t o  the 3oar5 , - 52 >a25 - - 
%l-- - - -; = ,;,,,, a reasonable tlme a f t z r  <he r e c e i p t  of a c e r t r r - c a t 2  2:  -b-I - of . ^ . ~ = ~ s T ' ~ z ~ L : - T ,  and t h a t  :h? : c a ~ d  has not seen c p ~ ~ s - s ;  - - &  - - A  - 4c .u~ -  ' - - '  - - - - 
F 2 . -  - - - -  - - - . :.Z::~RS :zkzn lc~. - 5 :. 





A s  w e  have seen ,  t h e  c e r t i f i c a t e  of  l o s s  o f  n a t i o n a l i t y  i n  
t h i s  case was approved on A p r i l  3 ,  1974, and t h e  Department of  
S t a t e ' s  r eco rds  show t h a t  a copy w a s  s e n t  t o  Consulate  General  
Montreal on A p r i l  5 ,  1974 f o r  forwarding t o  a p p e l l a n t .  The r eco rd  
does n o t  show when a p p e l l a n t  rece ived  t h e  c e r t i f i c a t e ,  b u t  he  
acknowledges t h a t  he r e c e i v e d  i t  i n  1974. - 11/ 

Appel lant  d i d  n o t  c o n t e s t  h i s  l o s s  of n a t i o n a l i t y  u n t i l ,  
a t  t h e  e a r l i e s t ,  November 2 ,  1982 when h i s  counse l  r eques t ed  
cop ie s  of t h e  documents i n  t h e  f i l e  under t h e  Pr ivacy  A c t ,  t o  
f a c i l i t a t e  t h e  f i l i n g  of an appeal .  The a c t u a l  appea l  was f i i e d  
wi th  t h i s  Board on Xarch 22, 1984. I n  w r i t i n g  t o  t h e  aoard  on 
t h a t  d a t e ,  counse l  s t a t e d  t h a t ,  having t r i e d  wi thou t  succes s  t o  
r e s o l v e  t h e  ma t t e r  a d m i n i s t r a t i v e l y  w i th  t h e  Department of S t a t e ,  
t h e  appeal  w a s  now f i l e d  w i t h  t h e  Board. 

A t  t h e  hea r ing  on December 5 ,  1984, a p p e l l a n t  w a s  asked 
why he had taken  no ack ion  t o  appea l  t h e  de t e rmina t ion  of  l o s s  of  
h i s  n a t i o n a l i t y  between 1974 and 1982, s i n c e  h e  had admi t ted  both  
i n  h i s  c o u n s e l ' s  b r i e f  and du r ing  t h e  hea r ing  t h a t  he had been 
on n o t i c e  t h a t  he  had l o s t  h i s  c i t i z e n s h i p  and had t h e  r i g h c  t o  
appeal  t h i s  de t e rmina t ion .  Appel lant  r e p l i e d  a s  fo l lows :  

... B a s i c a l l y  because of  a l l  t h e  e v e n t s  i n  
z y  l i f e .  From '74 t o  '77 I w a s  i n  New 
York. I had t h i s  J-1 v i s a .  No one was 
a c t u a l l y  b o t h e r i n g  m e  i n  t e r m s  of communi- 
c a t i o n  betxeen depar tments ,  immigration.  
I was busy s tudy ing .  The r e s idency  pro- 
gram is  ex t remely  hard.  I came back a t  
t h e  end of June,  J u l y  1, 1977 1 had t o  
g e t  a  p l a c e ,  an  o f f i c e .  I was busy 
w r i t i n g  exams f o r  a  year .  There a r e  
d i f f e r e n t  sets of  exams and requirements  
i n  Canada, whereby my American exams 
w e r e n ' t  good enough. And f o r  t h e  
s p e c i f i c  problems cha t  I work i n ,  t hey  
even have an e x t r a  set of exams, And 
I was busy s e t t i n g  up an o f f i c e ,  
e s t a b l i s h i n g  a  p r a c t i c e ,  e t  c e t e r a ,  e t  
c e t e r a .  1 2 /  - 





I n  f u r t h e r  s u p p o r t  o f  a p p e l l a n t ' s  c o n t e n t i o n  t h a t  t h e  
a p p e a l  w a s  t i m e l y  f i l e d ,  h i s  c o u n s e l  c i tes  X a t t e r  o f  S.B.S.,  
d e c i d e d  by t h e  Board on A p r i l  2 5 ,  1934. There t h e  Board 
conc luded  t h a t  a seven-year  d e l a y  i n  t a k i n g  t h e  a p p e a l  was n o t  
u n r e a s o n a b l e  i n  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e .  

I n  M a t t e r  o f  S.B.S. a p p e l l a n t  p r e s s e d  f o r  r e c o n s i d e r a t i o n  
o f  h e r  c a s e  t h r e e  y e a r s  a f t e r  s h e  r e c e i v e d  t h e  c e r t i f i c a t e  o f  
l o s s  o f  h e r  n a t i o n a l i t y ;  a m e t i c u l o u s  r e c o r d  was t h e n  developed 
by a  c o n s u l a r  o f f i c e r ,  and c r e d i b l e  e v i d e n c e  o f  a p p e l l a n t ' s  
i n t e n t  t o  r e t a i n  c i t i z e n s h i p  was i n t r o d u c e d .  Xine months l a t e r  
t h e  D e p a r t n e n t  a f f i r m e d  i ts  o r i g i n a l  h o l d i n g  o f  l o s s  o f  n a t i o n -  
a l i t y .  Two y e a r s  l a t e r  a p p e l l a n t ,  who m i s t a k e n l y  ( b u t ,  t h e  
Board b e l i e v e d ,  g e n u i n e l y )  b e l i e v e d  t h a t  s h e  had a c t u a l l y  t a k s n  
an  " a p p e a l "  (and t h u s  e x h a u s t e d  h e r  a d m i n i s t r a t i v e  remedies 1 , 
r e t a i n e d  l e g a l  c o u n s e l .  Another  y e a r  passed  v h i l e  t h e  3 e p a r t -  
ment p r o c e s s e d  c o u n s e l ' s  Freedom o f  Inforxia t ion  A c t  r e q u e s t  f o r  
a c c e s s  t o  h e r  a d m i n i s t r a t i v e  r e c o r d .  S h o r t l y  a f t e r  c o u n s e l  
r e c e i v e d  t h e  r e c o r d ,  t h e  a p p e a l  was e n t e r e d .  

The Soard found t h a t  a l t h o u g h  a p p e l l a n t ' s  e f f o r t s  t o  
c o n t e s t  h e r  l o s s  o f  n a t i o n a l i t y  w e r e  somewhat ?meven ,  t h e  
Department  had s u S f e r e d  no p r e j u d i c e  because  t h e r e  was a  f u l l  
r e c o r d ,  i n c l u d i n g  p e r s u a s i v e  e v i d e n c e  o f  a p p e l l a n t ' s   lac^ o f  
i n t e n t  t o  r e l i n q u i s h  h e r  c i t i z e n s h i p  d a t i n g  from c l o s e  t o  t h e  
t i m e  s h e  performed t h e  e x p a t r i a t i v e  a c t .  Fur the rmore ,  
a p p e l l a n t  had shown c o n s i s t e n t  and c o n t i n u i n g  concern  abou t  l o s s  
o f  h e r  c i t i z e n s h i p ;  s h e  had n o t  b e l a t e d l y  a s s e r t e d  a  c l a i m  when 
s h e  found it c o n v e n i e n t  t o  do  so. 

The l a c k  o f  s i m i l a r i t y  between t h e  c a s e  b e f o r e  us and X a t t e r  
o f  S. B. S. i s  s o  a p p a r e n t  a s  t o  m e r i t  l i t t l e  d i s c u s s i o n .  Appel- 
l a n t  i n  t h e  c a s e  w e  a r e  now c c n s i d e r i n g  showed no concern  abou t  
t h e  l o s s  o f  h i s  n a t i o n a l i t y  u n t i l  n e a r l y  e i g h t  y e a r s  a f t e r  he xas 
informed o f  h i s  e x p a t r i a t i o n ,  and d i d  s o  o n l y  t h e n ,  by h i s  cwn 
a d m i s s i o n ,  because  he  d e c i d e d  he would p r e f e r  t o  p r a c t l c e  xedic lne  
i n  t h e  Uni ted  S t a t e s  r a t h e r  t h a n  i n  Canada. 





I n  l i g h t  of o u r  d i s p o s i t i o n  of  t h i s  c a s e ,  w e  do n o t  r each  t h e  
o t h e r  i s s u e s  p re sen ted .  15/ - 
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15/ An i s s u e ,  nove l  f o r  t h e  Board, has  been r a i s e d  i n  t h i s  c a s e :  
wt rcher  t h e  Department must prove an i n t e n t  t o  r e l i n q u i s h  United 
S t a t e s  c i t i z e n s h i p  on t h e  p a r t  of  one who, p r i o r  t o  age twenty-one 
ob ta ined  n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e  upon t h e  a p p l i c a t i o n  of 
a  p a r e n t  and d id  n o t  e s t a b l i s h  a  permanent r e s idence  i n  t h e  U n i t s 2  
S t a t e s  by h i s  t w e n t y - f i f t h  b i r t h d a y ,  a s  r e q u i r e d  by t h e  f i r s t  
p rov i so  of  s e c t i o n  3 4 9 ( a ) ( l )  of t h e  Immigration and N a t i o n a l i t y  
A c t  f o r  r e t e n t i o n  o f  United S t a t e s  c i t i z e n s h i p .  

The Foreign A f f a i r s  Manual, 8 FAM 2 2 5 ,  A p r i l  1 0 ,  1970 s t a t 2 d  
t h a t  i n  t h o s e  c a s e s  i nvo lv ing  d e r i v a t i o n  of  f o r e i g n  n a t i o n a i i t y  by 
a  person under t h e  age  of  twenty-one as  a r e s u l t  of  n a t u r a l i z a t i o n  
of  a p a r e n t  o r  n a t u r a l i z a t i o n  ob ta ined  on behalf  o f  such minor by a 
p a r e n t  o r  gua rd i an ,  l o s s  o f  n a t i o n a l i t y  does  n o t  occur  by reason  
o f  f a i l u r e  t o  comply w i t h  t h e  United S t a t e s  r e s idence  2 rov i sos  of 
s e c t i o n  4 0 1  (a)  o r  s e c t i o n  3 4 9  ( a )  (I), " u n l e s s  it i s  c l e a r  t h a t  t h e  
s u b ~ e c t  w i l f u l l y  f a i l e d  t o  comply wi th  t hose  p rov i sos  w i t h  t he  
i n t e n t i o n  of  t r a n s f e r r i n g  o r  abandoning a l l e g i a n c e . "  The fo re -  
going s p e c i f i c  language does n o t  appear  i n  r h e  c u r r e n t  - F&!I ( 7  FAY 
1 2 6 0 ,  Xarcn 30 ,  1984) .  

S ince  t h e  3oard d i d  n o t  reach  t h e  m e r i t s  of a g p e l l a n t ' s  c a s ? ,  
w e  a r e  no t  r e q u l r e d  zo dec ide  whether t h e  Department must prove 
a p p e l l a n t ' s  i n r e n t  co r e l i n q u i s h  c i t i z e n s h i ?  when he f a i i e d  t o  
cornpl-y wlrh t h e  c o n a r t i o n  suDsequent s f  =he s t a t d t e  f o r  r e t e n t i 3 n  - of  z r t , i z ensn i? .  ;$e srrr9l;r  obser77e =;?at t ne  3epar tment1 s . 2 o s l c i o n  . 
Ser f 3 r t h  i n  1970 2 3  i3 ?j_Y 2 2 5  3oes zct saen ~ n c o n s i s t e n t  wlc2 the  - Sd2roy.e ZGU~:'~ ~ S C : S ; C ~  13 7;ance v .  i 2 r r - s a s ,  4 4 1  U.S. 2 5 2  , : ? 3 0 ) .  




