
January 16, 1985 

DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: R  E    

This is an appeal from an administrative determination of 
the Department of State that appellant, R  E   F  
expatriated himself on February 7, 1978 under the provisions 
of section 349 (a) (1) of the Immigration and Nationality Act by 
recovering the Spanish nationality of his birth upon his own 
application. 1/ - 

Two issues are presented on appeal: whether appellant 
voluntarily in reacquiring his nationality of origin, and whether 
he intended to relinquish his United States citizenship. The 
Board concludes that appellant's recovery of his original Spanish 
citizenship was wholly voluntary and that it was accompani 
by the requisite intent to surrender his United States cit 
ship. Accordingly, the Department's determination of loss 
appellant's United States nationality will be affirmed. 

I 

Appellant acquired the nationality of  by birth at  
 He came to the Unite 

States in 1959, and on October 25, 1965 obtained United States 
citizenship by naturalization before the United States District 
Court for the District of Massachusetts. 

1/ Section 349 (a) (1) of the Immigration and Nationality A c t ,  8 
i481 (a) (1) , provides in relevant part as follows: 

Sec. 349. (a) From and after the effective date of this Act 
a person who is a national of the United States whether by birth 
or naturalization, shall lose his nationality by -- 

(1) obtaining naturalization in a foreign state 
upon his Qwn application, . . . 



- 2 -  

By o b t a i n i n g  n a t u r a l i z a t i o n  i n  t h e  Uni ted  S t a t e s ,  a p p e l l a n t  
f o r f e i t e d  h i s  Span i sh  n a t i o n a l i t y  under  t h e  p r o v i s i o n s  o f  a r t i c l e  
20 o f  t h e  Span i sh  C i v i l  Code. 

I t  appea r s  t h a t  a p p e l l a n t  l i v e d  i n  t h e  Uni ted  S t a t e s  u n t i l  1970. 
A merchant  ma r ine r  ( c h i e f  e n g i n e e r )  , a p p e l l a n t  t r a v e l l e a  e x t e n s i v e l y  
between t h e  Uni ted  S t a t e s  and Spa in  between 1970 and 1978, H e  
o b t a i n e d  a  Uni ted  S t a t e s  p a s s p o r t  i n  1975, v a l i d  u n t i l  1980. 

On February  7 ,  1978 a p p e l l a n t  appeared b e f o r e  a  D i s t r i c t  Judge 
i n  B i l bao  whom h e  p e t i t i o n e d  f o r  r e s t o r a t i o n  o f  h i s  Span i sh  c i t i z e n -  
s h i p  under  t h e  p r o v i s i o n s  o f  A r t i c l e  21  of  t h e  Span i sh  C i v i l  Code, 
a s  amended by Law 1 4  o f  Nay 2 ,  1975. The c e r t i f i c a t e  r e s t o r i n g  

!d a p p e l l a n t ' s  Span i sh  c i t i z e n s h i p  r e c o r d s  t h e  fo l l owing  S t a t emen t s :  
! r 

... t h e  Judge cons ide r ed  t h a t  t h e  a p p l i c a n t ' s  
,h  r i g h t  t o  r e g a i n  h i s  Span i sh  c i t i z e n s h i p  was 

j u s t i f i e d  and dec ided  t h a t :  

( a )  The a p p l i c a n t  shou ld  t a k e  an o a t h  
renounc ing  Uni ted  S t a t e s  c i t i z e n s h i p ,  
a c c e p t i n g  Spanish  c i t i z e n s h i p ,  and swear ing  
l o y a l t y  t o  H i s  Majesty t h e  King o f  Spa in  and 
obed iance  t o  Span i sh  Law i n  accordance  w i th  
A r t i c l e  9 of  t h e  C i v i l  Code. The o a t h  was 
g iven  t o  him d u r i n g  t h i s  h e a r i n g  i n  accor -  
dance  w i t h  t h e  r e q u i r e d  l e g a l  f o r m a l i t i e s .  

( b )  A n o t e  shou ld  be added t o  t h e  
a p p l i c a n t ' s  b i r t h  c e r t i f i c a t e  a t  t h e  C i v i l  
R e g i s t r y  O f f i c e ,  t o  t h e  e f f e c t  t h a t  Spanish  
c i t i z e n s h i p  was r e s t o r e d  t o  him a s  re- 
q u e s t e d . .  . . 
T h i s  s t a t e m e n t  was r e a d ,  d e c l a r e d  t o  be t r u e ,  
and approved by t h e  pe r sons  appea r ing  a t  t h e  
h e a r i n g  who s rgned  lt t o g e t h e r  with t h e  
Judge ,  a s  I / c l e r k  of t h e  c o u r t 7  - hereby 
c e r t i f y .  - 2 / -  

- 2 /  C o r t i f i c a z e  3 e s t o r i n 7  S2anisn  C i t i z e n s h i p ,  r e ~ r u a r : ~  7 ,  1 9 7 8 .  
Eng l i sh  t r a r ? s i - . t _ i c ; n ,   ision ion of Language Ser -~Fcss ,  Cepartz .ent  of - - . . S t a t l ,  -2 2c. ll3 3 - 3 ,  .:::r.~~n i 1 3 8 4 ) .  



According t o  t h e  r r d s  of t h e  United S t a t e s  Consulate  
General  a t  Bi lbao ,  a p p e l l a n t  appeared a t  t h e  Consula te  on 
March 28 ,  1983, c l a i m i n g  t o  be  a  United S t a t e s  c i t i z e n ,  "who," 
a s  t h e  Consula te  Genera l  p u t  it, "renounced h i s  c i t i z e n s h i p  i n  
1977." The p r e c i s e  purpose o f  a p p e l l a n t ' s  v i s i t  t o  t h e  
Consula te  General  i s  n o t  clear from t h e  record .  A s  t h e  Con- 
s u l a t e  General  l a te r  informed t h e  Department, a p p e l l a n t  had no t  
shown e i t h e r  a - U n i t e d  S t a t e s  p a s s p o r t  o r  h i s  c e r t i f i c a t e  of 
United S t a t e s  n a t u r a l i z a t i o n .  H e  d i d ,  however, e x h i b i t  a  
Spanish p a s s p o r t  ( i s s u e d  i n  1982) b e a r i n g  a s s o r t e d  non-irmigrant  
v i s a s  i s s u e d  by t h e  Uni ted S t a t e s  Embassy a t  Nadrid. The Con- 
s u l a t e  General  f u r t h e r  informed t h e  Department t h a t  a p p e l l a n t  had 
n o t  s t a y e d  t o  complete a r e g i s t r a t i o n  c a r d  o r  a form f o r  determin 
i n g  Uni ted S t a t e s  c i t i z e n s h i p .  

Appel lan t  a l l e g e s  that he e n t e r e d  t h e  United S t a t e s  on 
A p r i l  12 ,  1983. I n  September 1983 h e  a p p l i e d  f o r  a  United S t a t e  
p a s s p o r t  a t  t h e  P a s s p o r t  Agency i n  Los Angeles. I n  a  s t a t emen t  
a t t a c h e d  t o  h i s  a p p l i c a t i o n ,  a p p e l l a n t  s a i d  t h a t  a l though h i s  
United S t a t e s  p a s s p o r t  had e x p i r e d  i n  1980, t h e  i I m i g r a t i o n  
a u t h o r i t i e s  a t  N e w  York had a l lowed him t o  e n t e r  t h e  United S t a t  
by honoring h i s  U.S. Merchant Marine c a r d ,  and on a p p e l l a n t ' s  
promise t h a t  he would renew h i s  Uni ted S t a t e s  p a s s p o r t  a s  socn a 
p o s s i b l e ,  I n  h i s  a p p l i c a t i o n  f o r  a United S t a t e s  ? a s s p o r t ,  app 
l a n t  f u r t h e r  s t a t e d  t h a t  i n  1978 he had taken an o a t h  o f  
a l l e g i a n c e  t o  Spain  and renounced United S t a t e s  n a t i o n a l i t y  " i n  
o r d e r  t o  l e g a l i z e  my s t a t u s  i n  Spa in ."  

A s  r eques t ed  by t h e  P a s s p o r t  Agency, a p p e l l a n t  compieted 
t w a  s t a n d a r d  forms f o r  de te rmin ing  United S t a t e s  c i t i z e n s h i p  i n  
September, and executed  an a f f i d a v i t  on October 4 th  i n  r e p l y  t o  
c e r t a i n  q u e s t i o n s  posed by t h e  Department concerning h i s  
n a t u r a l i z a t i o n .  S h o r t l y  t h e r e a f t e r ,  t h e  Department informed t h e  
United S t a t e s  Embassy a t  Madrid t h a t  a p p e l l a n t  had a p p l i e d  f o r  a  
United S t a t e s  p a s s p o r t  and had s t a t e d  t h a t  he had become 
n a t u r a l i z e d  i n  Spain .  The Department reques ted  corment on 
a p p e l l a n t ' s  answers t o  c e r t a i n  q u e s t i o n s  on t h e  forms f o r  d e t e r -  
mining United S t a t e s  c i t i z e n s h i p  he had completed i n  S e p t e ~ b e r ,  
s p e c i f i c a l l y ,  t h a t  a f t e r  a p p e l l a n t  had expla ined  t o  a United 
S t a t e s  o f f i c i a l  (presumably i n  March 1983 a t  BilSao) t h a t  he  had 
sworn an o a t h  of  a lLeg iance  t o  Spa in ,  he had been t o l d ,  i n  e f f e c  
t h a t  h i s  n a t u r a l i z a t i o n  would n o t  a f f e c t  h i s  United S t a t e s  c i t i -  
zenship .  The Consula te  a t  Bi lbao ,  whence t h e  Embassy had r e f e r r e  
t h e  Depar tment ' s  i n q u i r y ,  r e p l i e d  t o  t h e  Departnent  on 
Xovember 2 ,  1983 a s  fo l lows:  



Spanish  n a t u r a l i z a t i o n  p rocedures  normal ly  
i n v o l v e  a r e n u n c i a t i o n  o f  U.S. n a t i o n a l i t y ,  
and E r r a s t i  s t a t e d  t o  t h e  L.A. p a s s p o r t  
a g e n t  t h a t  h e  s i g n e d  a  r e n u n c i a t i o n  
o f  h i s  c i t i z e n s h i p  b e f o r e  t h e  Spanish  
judge. I t  i s  p o s t  p o l i c y  t o  pursue  a l l  
c a s e s  of n a t u r a l i z a t i o n  i n  a Spanish  c o u r t  
as e x p a t r i a t i o n  cases. Where p o s s i b l e  t h e  
s u b j e c t  is  r e q u e s t e d  t o  come t o  t h e  
Consu l a t e  and f i l l  o u t  a q u e s t i o n n a i r e  
conce rn ing  i n t e n t ,  which is  then  forwarded 
t o  t h e  Department.  I n  1982 and 1983 t h e  
Department approved t e n  e x p a t r i a t i o n  c a s e s  
from B i lbao ,  most i f  n o t  a l l  o f  which 
i nvo lved  n a t u r a l i z a t i o n  p rocedures  i n  a 
Span i sh  c o u r t .  The re fo r e ,  it i s  h i g h l y  
u n l i k e l y  t h a t  E r r a s t i  would have been t o l d  
t h a t  n a t u r a l i z a t i o n  i n  a  Spanish  c o u r t  d i d  
n o t  a f f e c t  h i s  U.S. c i t i z e n s h i p .  

The Department i n s t r u c t e d  t h e  Consu la te  on Nove-nber 2 5  t o  
prepare a c e r t i f i c a t e  o f  l o s s  o f  n a t i o n a l i t y  i n  a p p e l l a n t ' s  name; 
t h i s  t h e  Consu l a t e  d i d  on January  1 2 ,  1984. 3/ The Consu l a t e  
c e r t i f i e d  t h a t  a p p e l l a n t  a c q u i r e d  t h e  n a t i o n a i i t y  o f  t h e  Uni ted  
S t a t e s  by v i r t u e  o f  n a t u r a l i z a t i o n ;  t h a t  he a c q u i r e d  t h e  n a t i o n -  
a l i t y  o f  Spa in  by r e c o v e r i n g  t h e  n a t i o n a l i t y  o f  h i s  b i r t h ;  and 
t h a t  he  t h e r e b y  e x p a t r i a t e d  h imse l f  under t h e  p r o v i s i o n s  o f  
s e c t i o n  3 4 9 ( a )  (1) o f  the Immigrat ion and N a t i o n a l i t y  A c t .  

3/ S e c t i o n  358 of  t h e  Immigrat ion and N a t i o n a l i t y  Ac t ,  8 U.S.C. 
1501 r e a d s :  

Sec. 358, Whenever a  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  of  t h e  
Uni ted  S t a t e s  ha s  reason t o  b e l i e v e  t h a t  a  pe r son  wh i l e  i n  a 
f o r e i g n  s t a t e  ha s  l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under any  
p r o v i s i o n  o f  ? a r t  I11 o f  t h i s  sub-chap te r ,  o r  under  a n y  p r o v i s i o n  
of  c h a p t e r  I V  o f  t h e  N a t i o n a l i t y  A c t  of 1 9 4 0 ,  a s  amendez, he 
s h a l l  c e r t i f y  t h e  f a c t s  xpon which such b e l i e f  i s  based  t o  the  
Department of  S t a t e ,  i n  w r i t i n g ,  under r e g u l a t i o n s  p r e s c r i b e d  by 
t h e  S e c r e t a r y  o f  S t a t e .  I f  t h e  r e p o r t  of t h e  d i p l o m a t i c  o r  
c o n s u l a r  o f f i c e r  i s  approved by t h e  S e c r e t a r y  o f  S t a t e ,  3 copy of  
the c e r t i f i c a t e  s h a l l  be  forwarded t o  t h e  At to rney  G e n e r a l ,  for h i s  
i n f o r m a t i o n ,  and t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e  i n  which t h e  
r e p o r t  w a s  made s h a l l  be d i r e c t e d  t o  f o rda rd  a copy o f  ti2 c e r t i -  
f i c a t e  t o  t h e  pe r son  t o  whom it r e l a t e s .  



The Department  approved t h e  c e r t i f i c a t e  on J a n u a r y  25 ,  1984,  
a p p r o v a l  c o n s t i t u t i n g  an  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  o f  l o s s  o f  
n a t i o n a l i t y  from which an  a p p e a l  p r o p e r l y  and t i m e l y  f i l e d  may b e  
t a k e n  t o  t h i s  Board. On t h e  same day t h e  Department s e n t  a  copy 
of t h e  approved c e r t i f i c a t e  t o  a p p e l l a n t  i n  L o s  Angeles where he  
was t h e n  r e s i d i n g .  A p p e l l a n t  e n t e r e d  an  a p p e a l  by l e t t e r  t o  t h e  
Board d a t e d  June 4 ,  1984. H e  a l l e g e s  t h a t  h e  was f o r c e d  by 
economic r e a s o n s  t o  r e c o v e r  h i s  Span i sh  n a t i o n a l i t y  and- t h a t  he 
d i d  n o t  i n t e n d  t o  r e l i n q u i s h  h i s  Uni ted  S t a t e s  n a t i o n a l i t y .  

The s t a t u t e  p r o v i d e s  t h a t  a n a t i o n a l  o f  t h e  Uni ted  S t a t e s  who 
o b t a i n s  n a t u r a l i z a t i o n  i n  a  f o r e i g n  s t a t e  upon h i s  own a p p l i c a t i o n  
s h a l l  l o s e  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y .  Loss  o f  n a t i o n a l i t y  
through performance  o f  a  p r o s c r i b e d  s t a t u t o r y  a c t  s h a l l  n o t  r e s u l t  
however, u n l e s s  t h e  a c t  w a s  performed v o l u n t a r i l y  and w i t h  t h e  
i n t e n t i o n  o f  r e l i n q u i s h i n g  Uni ted  S t a t e s  c i t i z e n s h i p .  Vance v. 
T e r r a z a s ,  4 4 4  U.S. 2 5 2  ( 1 9 8 0 ) .  

The r e c o r d  makes c l e a r ,  and a p p e l l a n t  does  n o t  d i s p u t e  t h e  
f a c t ,  t h a t  i n  1978 he  a p p l i e d  t o  r e c o v e r  h i s  S p a n i s h  b i r t h r i g h t  
and t h a t  Span i sh  n a t i o n a l i t y  was r e s t o r e d  t o  him. H e  t h u s  b r o u g h t  
h imse l f  w i t h i n  t h e  r e a c h  o f  t h e  r e l e v a n t  s u b s e c t i o n  o f  t h e  Act; 
recovery  o f  h i s  fo rmer  n a t i o n a l i t y  was t h u s  c l e a r l y  n a t u r a l i z a t i o n  
i n  a  f o r e i g n  s t a t e  w i t h i n  t h e  meaning o f  t h e  A c t .  - 4 /  

W e  must now i n q u i r e  whether  a p p e l l a n t  r e c o v e r e d  h i s  
Span i sh  n a t i o n a l i t y  v o l u n t a r i l y .  

- .  
4 /  S e c t i r ~ n  10i ( 2 )  ( 2 3 )  2: sne Z;;&-ii~ration and Nati~nalizy Act, 8 

- - .  V . S . C .  101 (a) ( 2 3 )  , :zr~:ss : . 2 = . ~ 3 l i z a r , i o n  a s  "the .zsr,fsrr ing of 
--.?r5on 2-c-r j i r - h  :-- .  nat-Gnaliz-; . ~ f  >- ; - -=_=% - - % -  . . - . - . -  A - - ~ ; n =  

*A. ,. .d A*& , ...- **. 

.:;,;,~t_=~~-,'.=: " 



Under law,  a p e r s o n  who pe r fo rms  a s t a t u t o r y  e x p a t r i a t i n g  
ac t  is presumed t o  have  done so v o l u n t a r i l y ,  b u t  t h e  presumpt ion  
may be  r e b u t t e d  upon a showing by a preponderance  o f  t h e  e v i d e n c e  
t h a t  t h e  a c t  was done a g a i n s t  t h e  w i l l  o f  t h e  p a r t y  concerned.  - 5/ ~ 

A p p e l l a n t  t h u s  b e a r s  t h e  burden o f  showing t h a t  r e c o v e r y  o f  h i s  
Span i sh  n a t i o n a l i t y  w a s  c o n t r a r y  t o  h i s  t r u e  w i l l  and i n t e n t .  H e  

o.asons, a r g u e s  t h a t  n a t u r a l i z a t i o n  was f o r c e d  upon h i m  f o r  economic r, 
t h u s  p l e a d i n g  d u r e s s  a s  a d e f e n s e  t o  performance o f  t h e  s t a t u t o r y  
e x p a t r i a t i n g  a c t .  A s  he  s t a t e d  t o  t h e  Board: 

A t  t h e  t i m e  I a c c e p t e d  t h e  Span i sh  c i t i z e n -  
s h i p  I was i n  a  s e v e r e  economic b ind .  I n  
o r d e r  t o  g e t  a  job  s o  t h a t  I c o u l d  r e t u r n  
t o  t h e  Uni ted  S t a t e s .  My Card  wi th  
my seaman r a t i n g  was marked t o  i n d i c a t e  
Uni ted  S t a t e s  c i t i z e n s h i p ,  I - c o u l d  n o t  go 
t o  t h e  S p a n i s h  s h i p s  w i t h  t h i s  c i t i z e n s h i p  
shown and e x p e c t  t o  g e t  employment. I d i d  
go t o  t h e  S p a n i s h  C o u r t  i n  1978 and s i g n e d  
t h e  s t a t e m e n t  t o  r e c o v e r  m y  Span i sh  c i t i -  
z e n s h i p .  

H e  a l s o  e x p l a i n e d  t h a t :  

I n  my t i t l e  o f  S p a n i s h  c h i e f  e n g r .  t h e  
Span i sh  a u t h o r i t i e s  w r o t e ,  f o r e i g n e r  o f  
U.S.A. n a t i o n a l i t y  t h i s  p r e v e n t e d  m e  from 
e x e r c i s i n g  my d u t i e s  a s  a  Ch. Eng. on 
Span i sh  f l a g  v e s s e l s .  

5/  S e c t i o n  3 4 9 ( c )  o f  t h e  Immigra t ion  and N a t i o n a l i t y  A c t ,  8 U.S.C. 
I481 ( c )  , p r o v i d e s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

... Except  a s  o t h e r i i s e  p r o v i d e c  i n  s u b s e c t i o n  (b), any 
p e r s o n  xho commits o r  p e r f o r n s ,  o r  who h a s  committed o r  p e r f o r n e d ,  
any a c t  o f  e x p a t r i a t i o n  under t h e  p r o v i s i o n s  o f  t h i s  o r  any  o t h e r  
Act s h a l l  be pres.umed t o  nave done s o  v o l u n t a r i l y ,  b u t  such p r e -  
s ~ ? . : p t i o n  may be r e b u t t z d  uccn a showing, by a p r e ? o ~ 2 s r z n c e  o f  t h e  

. - 
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W e  d o  n o t  t h i n k  t h a t  a p p e l l a n t  h a s  overcome t h e  s t a t u t o r y  
p resumpt ion  t h a t  h i s  a c t  was v o l u n t a r i l y .  

H e  h a s  s u b m i t t e d  no  e v i d e n c e  t o  show t h a t  t h e  o n l y  way h e  
c o u l d  g e t  employment i n  h i s  p r o f e s s i o n  was t o  r e g a i n  h i s  S p a n i s h  
n a t i o n a l i t y .  I n  1978 a p p e l l a n t ' s  Uni ted  S t a t e s  p a s s p o r t  w a s  
s t i l l  v a l i d .  Absent  e v i d e n c e  t o  t h e  c o n t r a r y ,  it nay b E  presilrr.ed 
t h a t  h e  c o u l d  have  made h i s  way t o  t h e  Uni ted  S t a t e s  q d  s o u g h t  
work on a  U . S .  f l a g  v e s s e l ;  he  a l l e g e s  he was i n  p o s s e s s i o n  o f  
a  v a l i d  U.S. Merchant  M a r i n e r ' s  c a r d  a t  t h a t  t i m e .  

Even i f  it were a c c e p t e d  t h a t  a p p e l l a n t  e x p e r i e n c e d  
d i f f i c u l t i e s  i n  f i n d i n g  s u i t a b l e  employment on Spanish  f l a g  
v e s s e l s ,  h e  h a s  n o t  shown t h a t  h i s  economic s i t u a t i o n  was s o  
d e s p e r a t e  t h a t  t h e  o n l y  c o u r s e  o f  a c t i o n  open t o  him w a s  t o  s e e k  
Span i sh  n a t i o n a l i t y ,  t h u s  j e o p a r d i z i n g  h i s  Uni ted  S t a t e s  n a t i o n -  
a l i t y .  The c o u r t s  have se t  s t r i n g e n t  s t a n d a r d s  f o r  d e t e r m i n i n g  
whether  performance  o f  a n  e x p a t r i a t i v e  a c t  was j u s t i f i e d  because  
o f  economic c o n s t r a i n t s .  I n  g e n e r a l ,  one must have been f a c e d  
w i t h  a  d e m o n s t r a b l e  t h r e a t  t o  o n e ' s  economic s u r v i v a l  b e f o r e  t h e  
c o u r t s  w i l l  c o n s i d e r  t h a t  p e r f o r n a n c e  o f  t h e  e x p a t r i a t i n g  a c t  was 
n o t  v o l u n t a r y .  S t i p a  v.  D u l l e s ,  233 F.  2d 551 ( 1 9 5 6 ) ;  and 
Insogna v. D u l l e s ,  116 F. Supp. 473 ( 1 9 5 3 ) .  A p p e l l a n t  h a s  n o t ,  
i n  o u r  judgment,  m e t  t h e  t e s t  l a i d  down i n  t h o s e  c a s e s .  

I t  i s  t h e r e f o r e  o u r  c o n c l u s i o n  t h a t  a p p e l l a n t  has  f a i l e d  
t o  overcome t h e  l e g a l  presumpt ion  t h a t  he recovered  h i s  Spanish  
n a t i o n a l i t y  v o l u n t a r i l y .  

Although w e  have  found a p p e l l a n t ' s  n a t u r a l i z a t i o n  i n  Spa in  
t o  have  been v o l u n t a r y ,  w e  must s t i l l  de te rmine  whether  on a l l  
t h e  e v i d e n c e  he  performed t h e  e x p a t r i a t i v e  a c t  w i t h  an i n t e n t  t o  
r e l i n q u i s h  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p .  Vance v. T e r r a z a s ,  
s u p r a .  I n  T e r r a z a s ,  t h e  Supreme Cour t  h e l d  t h a t  it i s  t h e  
Government 's  burden t o  prove  by a  preponaerance  o f  t h e  e v i d e n c e  
t h a t  a p a r t y  who performed a  s t a t u t o r y  a c t  o f  e x p a t r i a t i o n  had 
t h e  r e q u i s i t e  i n t e n t  t o  s u r r e n d e r  Uni ted  S t a t e s  c i t i z e n s h i p .  
I n t e n t ,  t h e  C o u r t  s a i d ,  may be  shown by a  p a r t y ' s  words o r  found 
a s  a f a i r  i n f e r e n c e  from proven conduc t .  The i n t e n t  t o  be proved 
i s  a  p a r t y ' s  i n t e n t  a t  t h e  t i m e  he performed t h e  p r o s c r i b e d  a c c .  
T e r r a z a s  v. Ha ig ,  653 F.  2d 285 ( 1 9 8 1 ) .  

I n  1978 a p p e l l a n t ' s  p e t i t i o n  t o  r e c o v e r  t h e  n a t i o n a l i t y  of 
h i s  b i r t h  was g r a n t e d  by t h e  competent  Span i sh  authorit:[. In 
compl iance  w i t h  t h e  Span i sh  C i v i l  Code, he 2 x p r e s s l y  r e n c c ~ ~ z z ;  22s 
United  S t a t e s  c i t i z e n s h i p  and swore an o a t h  of  a l l e q i a n c a  t o  - - A  -.-- 
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t o  show t h a t  a p p e l l a n t  a c t e d  u n w i t t i n g l y  o r  t h a t  h e  was i n c a p a b l e  
of u n d e r s t a n d i n g  t h e  impor t  o f  t h e  o a t h  h e  swore. I f  a t  t h a t  t i m e  
h e  had any m e n t a l  r e s e r v a t i o n s  abou t  f o r s a k i n g  Uni ted  S t a t e s  
c i t i z e n s h i p ,  t h e r e  i s  no e v i d e n c e  t h e r e o f .  F i v e  y e a r s  l a t e r ,  when 
a s k e d  by t h e  Department why h e  had a d m i t t e d  t o  t h e  U.S. P a s s p o r t  
Agency a t  Los Angeles t h a t  he  had renounced h i s  Uni ted  S t a t e s  
c i t i z e n s h i p  b e f o r e  t h e  Span i sh  a u t h o r i t i e s  and a t  t h e  s a m e  t i m e  had 
contended t h a t  h e  had n o t  done s o ,  a p p e l l a n t  r e p l i e d :  

I s i g n e d  an /sic7 s t a t e m e n t  b e f o r e  a  Span i sh  
judge on ~ e b r .  i978, The s t a t e m e n t  r e a d ,  
a l l e g i a n c e  t o  t h e  King and t o  t h e  Government 
o f  S p a i n  and renouncement of  my U.S.A. c i t i -  
z e n s h i p .  The r e a s o n  why I s i g n e d  t h i s  
s t a t e m e n t  was because  I had t o  l e g a l i z e  my 
working s t a t u s  i n  Spa in .  The r e a s o n s  why I 
c l a i m  n o t  t o  have renounced o f  / s i c 7  - my 
U.S.A. c i t i z e n s h i p  a t  any t i m e ,  i s -because  I 
n e v e r  i n t e n d e d  t o  do s o  and I n e v e r  renounced 
b e f o r e  t h e  U.S.A. a u t h o r i t i e s .  

The c o u r t s  have h e l d  t h a t  t a k i n g  a n  o a t h  of  a l l e g i a n c e  t o  a  
f o r e i g n  s t a t e  and s i m u l t a n e o u s l y  e x p r e s s l y  renouncing o n e ' s  
a l l e g i a n c e  t o  t h e  Uni ted  S t a t e s  is  e x p a t r i a t i n g ,  f o r  pe r fo rming  
such  a n  act  c l e a r l y  e v i d e n c e s  an i n t e n t  t o  r e l i n q u i s h  Uni ted  
S t a t e s  c i t i z e n s h i p :  Uni ted  S t a t e s  v.  Matheson, 400 F. Supp. 1 2 4 1 ,  
1245 (1975) ; a f f ' d .  523 F.  2d 801 ( 1 9 7 6 ) .  

'mere a p l a i n t i f f ,  who i n s t i t u t e d  an a c t i o n  i n  F e d e r a l  C o u r t  
t o  r e g a i n  h i s  c i t i z e n s h i p , h a d  made a  v o l u n t a r y  d e c l a r a t i o n  o f  
a l l e g i a n c e  t o  Mexico, e x p r e s s l y  renouncing h i s  Uni ted  S t a t e s  
c i t i z e n s h i p ,  t h e  Cour t  o f  Appeals f o r  t h e  Seventh  C i r c u i t  h e l d  
t h a t  : 

P l a i n t i f f ' s  knowing and u n d e r s t a n d i n g  
t a k i n g  an o a t h  o f  a l l e g i a n c e  t o  Xexico 
and an  e x p l i c i t  r e n u n c i a t i o n  of  h i s  
Uni ted  S t a t e s  c i t i z e n s h i p  i s  a  s u f f i -  
c i e n t  f i n d i n g  t h a t  p l a i n t i f f  i n t e n d e d  
t o  r e l i n q u i s h  h i s  c i t i z e n s h i p .  
T e r r a z a s  v. Haig,  s u p r a .  

A p p e l l a n t ' s  own words i n  1978 bespeak h i s  i n t e n t  a t  t h e  
d e c i s i v e  moment. Unsupported l a t t e r  day s t a t e r c e n t s  t h a t  he  l a c k e d  
t h e  s u b j e c t i v e  i n t e n t  i n  1978 t o  r e l i n q u i s h  Cnitec 5tazzs z r E l z e n -  
s h i p  a r e  e n t i t l e d  t o  no e v i d e n t i a r y  v a l u e  ln t 5 e  fzc2 af t h e  



e x p l i c i t  under tak ing  he gave t o  t h e  Spanish a u t h o r i t i e s  t o  f o r -  
swear a l l e g i a n c e  t o  t h e  United S t a t e s .  

Examining a p p e l l a n t ' s  a c t i o n s  a f t e r  1978, w e  f i n d  no ind ica -  
t i o n  t h a t  he  conducted himself  i n  a  manner t h a t  ev idences  an 
i n t e n t  t o  r e t a i n  United S t a t e s  n a t i o n a l i t y ;  and n o t h i n g  in h i s  
l a t e r  conduct  c a s t s  any doubt on t h e  i n t e n t  he  mani fes ted  when he 
acquiesced i n  t h e  requirement  o f  Spanish law .- t h a t  he  r e l i n q u i s h  
h i s  United S t a t e s  n a t i o n a l i t y .  H e  d id  n o t ,  f o r  examp-, renew 
h i s  United S t a t e s  p a s s p o r t  when it e x p i r e d  i n  1980; and he 
ob ta ined  s e v e r a l  U . S .  v i s a s  i n  h i s  Spanish pas spo r t .  

It i s  t h e  Board 's  view t h a t  t h e  Department has  s u s t a i n e d  i t s  
burden of  proving by a preponderance of  t h e  evidence t h a t  appe l -  
l a n t  i n t ended  t o  r e l i n q u i s h  h i s  U n i t e d - S t a t e s  c i t i z e n s h i p  when ne 
re -acqui red  t h e  n a t i o n a l i t y  o f  Spain .  

Upon c o n s i d e r a t i o n  of t h e  fo rego ing ,  t h e  Board a f f i r m s  t h e  
Department 's  de t e rmina t ion  t h a t  a p p e l l a n t  e x p a t r i a t e d  h imse l f .  
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