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March 26, 1986 

D E P A R T ~ E ~ T  OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: N  E  B  

This 1 s  an appeal from an administrative determination cJf the 
Department of State that appellant, N  E  B , expatriated 
himself on July 2 ,  1958 under the provisions of section 349(a)(1) 
of m e  I m m l g r a t l o n  and  X a r i o r i a L i t y  A c t  by c;btainil-lg natuxalizatioz 
in Canada upon his own application. - I/ 
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The Uepii~t~iriei-i; ; ~ ; r ~ v c c ;  L i- 

issued in this case C?L February 3, 
approximately two and a half years later, Baurn entered an appeal 
from that decision. A threshold issue is presented: whether in 
the circumstances of this case, the appeal m a y  be deemed to have 
been filed within the limitation prescribed by the applicable 
regulations, thus enabling the Board to assert jurisdiction and 
consider the case on the merits. 
is our conclusion that the appeal is untimely and therefore barred, 
Lacking jurisdiction, we dismiss the appeal. 

2.983, 02 F ,uq i~s t  3 9 ,  1985, 

For the reasons stated below, it 

B  became a United States citizen by birth at  
 , 

took him to Canada where he has since d. 
enlist in the i ; n i t e d  S t a t e s  Navy at $$ew York C i t y ,  
accepted. 

In 1938 his parents 
In 1952 he sought to 

but kiss n o t  

 states that he reluctantly returned to Toronto, and, afte: 
working for about a yearl found that he still wanted to pursue a 
military career. Accordingly, he enlisted in the Royal Canadian 
Air Force in 1954. His enlistment in the RCAF led to  obtain. 
ing naturalization a s  a Canadian citizen, the circumst surrouni 
ing which he has described as follows: 

- 1/ 
1481(a)(l), reads: 

Section 349(a)(1) of the Immigration and Nationality Act, 8 U.S 

Sec. 349. (a) From and after the effective date of this Act, a 
person who is a national of the United States whether by naturaliza 
t i o n ,  shall lose his nationality by -- 

(1) obtaining naturalization in a foreign- 
state upon his own application,... 
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One of t h e  p r e r e q u i s i t e s  f o r  b e i n g  a c c e p t e d  i n t o  
t h e  Royal  Canad ian  A i r  F o r c e  i n  1 9 5 4  w a s  t o  be  a 
Canad ian  c i t i z e n .  A t  t h a t  t i m e  I was 1 9  y e a r s  
o l d  so c o u l d  n o t  be p r o c e s s e d  i n  t h a t  manner .  
A s  a r e s u l t ,  I w a s  a s k e d  t o  s i g n  & " D e c l a r a t i o n  
of I n t e n t "  t o  become a Canadian  c i t i z e n  upon 
r e a c h i n g  my 2 1 s t  b i r t h d a y .  

At t h e  time of  my 2 l s t  b i r t h d a y l  
as  a n  A i r  Defence  S w ~ a d r o n  f i q h t e r  p i l o t .  1 

a l l  w e a t h e r  f i g h t e r  w i t h  h i g h l y  c l a s s i f  i e d  e q a i p -  
menrr on  board. t j i t l i i r i  Cays of my b i r t h d i h y l  I 
r e c e i v e d  a rriessage frGm A i r  Force Headqua-+ iers 
t o  t h e  e f f e c t  t h a t  I mus t  now t a k e  t h e  necessary 
s t e p s  t o  o b t a i n  my Canad ian  c i t i z e n s h i p .  
been  l i v i n g  i n  Canada f o r  a p e r i o d  o f  1 9  y e a r s  
a n d  t h e r e f o r e  h a d  no  d i f f i c u l t y  i n  o b t a i n l n g  
t h e  c e r t i f i c a t e .  

I bias e ~ ~ l ~ y e d  

1 ,  - the  'sp If' :,zb 
I 

I h a d  

H e  w a s  g r a n t e d  a c e r t i f i c a t e  of Canadian  c i t i z e n s h i p  on  J y l y  2 ,  
1958 .  
a l l e g i a n c e  B s u b s c r i b e d  t o ,  t h e  f o l l o w i n g  o a t h  was r e q u i r e d  t o  
be t a k e n  upon b e i n g  g r a n t e d  Canad ian  c i t i z e n s h i p .  

A l though  t h e r e  i s  no  copy  i n  t h e  r e c o r d  of t h e  pledcje of  

I h e r e b y  r e n o u n c e  a l l  a l l e g i a n c e  a n d  f i d e l i t y  
t o  ar,y f o re132  sovere ig r ,  3: s t a t e  ~f whox o r  
which I may a t  t h i s  t i m e  be a s u b j e c t  o r  
c i t i z e n .  

I swear t h a t  I w i l l  b e  f a i t h f u l  and  b e a r  t r u e  
a l l e g i a n c e  t o  h e r  M a j e s t y ,  Queen E l i z a b e t h  
t h e  Second,  h e r  h e i r s  a n d  s u c c e s s o r s ,  a c c o r d-  
i n g  t o  l a w  a n d  t h a t  I w i l l  f a i t h f u l l y  observe 
t h e  l a w s  o f  Canada a n d  f u l f i l  my d u t i e s  a s  a 
Canad ian  c i t i z e n ,  so h e l p  m e  God, .- 2 /  

- - - -  
- L / '  
t h a t  a p p l i c a n t s  f o r  n a t u r a l i z a t i o n ,  save c e r t z l i n  Commonwealth c i t i -  
z e n s ,  s h o u l d  make  t h i s  d e c l a r a t i o n  and  o a t h  of a l l e g i a n c e .  

i n  I Y ~ U  C a n a a i d r l  c i c i A e r l s i i i p  l a b b  dii6 r t : y u l a i l o i t s  p . ~ c ~ c , ~ l L ~ ~ C i  
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Twenty- four  y e a r s  l a t e r  B  n a t u r a l i z a t i o n  came t o  t h e  
a t t e n t i o n  o f  t h e  U n i t e d  S t a t e s  C o n s u l a t e  G e n e r a l  a t  T o r o n t o  when 
i n  1 9 8 2  h i s  d a u g h t e r ,  who marr ied a U.nited S t a t e s  c i t i z e n  I a p p l i e d  
f o r  a v i s a  t o  e n t e r  t h e  U n i t e d  S t a t e s ,  i n f o r m i n g  t h e  c o n s u l a r  
a u t h o r i t i e s  t h a t  h e r  f a t h e r  h a d  b e e n  born i n  t h e  U n i t e d  S t a t e s  and  
had  been  n a t u r a l i z e d  i n  Canada.  

Or! JuEe 2 3 ,  1982 t h e  C o n s u l a t e  General wrote t o  B  t o  i n f o r m  
him t h a t  he  m i g n t  nave  l o s t  h i s  U n i t e d  S t a t e s  citizenship by o b t a i n  
xnq n a t u r a l l z a t i o n  i n  Canada. H e  w a s  asked t o  c o m D l e t e  a form f o r  

C o n s u l a t e  G e n e r a l .  A l though  he received t h e  C o n s u l a t e  G e n e r a l ' s  
l e t t e r ,  he did n o t  r e p i y ,  A s  ne e x p l a i n e d  i c  t o  t h e  Board ,  he was 
s t i l l  s e r v i n g  i n  t h e  C a n a d i a n  A r m e d  Forces and  " f e l t  t h a t  I c o u l d  
n o t  p r o c e s s  my c i t i z e n s h i p  documents  w h i l e  I was  s t i l l  i n  t h e  A r m e d  
Forces 

7 -  V., , , *  c L-,+A.-~-Aah:n ? . - i - T . * - c  2 . j , : s ~ - ~ ~ f .  "7-5 '7-50 74- t i i g  r -  

On November 2 2 ,  1 9 8 2  t h e  C o n s u l a t e  G e n e r a l  e x e c u t e d  a c e r t i f i -  
ca t e  o f  l o s s  o f  n a t i o n a l i t y  i n  a p p e l l a n t ' s  name. 3 /  I t  ce r t i f i ed  
t h a t  he became a U n i t e d  S t a t e s  c i t i z e n  a t  b i r c h ;  t s a t  lle obtainecl 
n a t u r a l i z a t i o n  i'n Canada upon h i s  own a p p l i c a t i o n  a n d  :hereby ex-  
p a t r i a t e d  h i m s e l f  u n d e r  t h e  p r o v i s i o n s  of s e c t i o n  3 4 9 ( a ) ( 1 )  of t h e  
Immigra t ion  and  N a t i o n a l i t y  A c t ,  

I n  f o r w a r d i n g  t h e  c e r t i f i c a t e  t o  t h e  Departmefit  t h e  Cc?sg l a t e  
G e n e r a l  made t h e  f o l l o w i n g  r e p o r t :  

M r .  B f a i l e d  t o  r e s p o n d  t o  t h e  I n f o r m a t i o n  
f o r  D e t e r m i n i n g  U n i t e d  States  C i t i z e n s h i p  form 
s e n t  t o  him on  J u n e  2 3 ,  1 9 8 2 .  E n c l o s e d  i s  t h e  
s i g n e d  pos t a l  r e c e i p t  r e t u r n e d  by t h e  Canad ian  
p o s t a l  a u t h o r i t i e s .  

M r .   i n t e n t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  
c i t i z e n s h i p  i s  e s t a b l i s h e d  a s  a f a i r  i n f e r e n c e  
f rom h i s  f a i l u r e  t o  o f f e r  any  e v i d e n c e  t o  t h e  
c o n t r a r y  d e s p i t e  h a v i n g  been  a f f o r d e d  ample  
o p p o r t u n i t y  t o  do so. A c c o r d i n g l y ,  t h e  
C o n s u l a t e  G e n e r a l  r e q u e s t s  t h e  a p p r o v a l  o f  t h e  
C e r t i f i c a t e  of L o s s  o f  N a t i o n a l i t y .  

3 /  S e c t i o n  358  of t h e  I m i i i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  8 i i , s , C ,  iS 
r e a d s :  - 

Sec .  358.  Whenever a d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  o f  t h e  Uni 
S t a t e s  h a s  r e a s o n  t o  be l i eve  t h a t  a p e r s o n  w h i l e  i n  a f o r e i g n  s t a t e  

3 of t h i s  title, or  u n d e r  any  p r o v i s i o n  of chap-cer IV of t h e  &at ion  , I  

a i i - c y  Acc 1945, as a;neriiiee, I-~E 2 A - L  c s r i i fq -  LAC? f a c t s  
T . 5  

sbcii L A '  - C  . - h a Z , - - 4  *-. L L . ~  r)---.-.,-+. n+- o+. .-:-=- - - 7 -  Y - L - L t l  
...,C*.&b-- A.L N L L L 4  .." .--i*i- '"r'-L"i- - - -  i -  - - - - - d  -. 
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The Depar tment  a p p r o v e d  t h e  c e r t i f i c a t e  on F e b r u a r y  3 ,  
a p p r o v a l  c o n s t i t u t i n g  a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  of  l o s s  of 
n a t i o n a l i t y  f rom which a n  a p p e a l ,  p r o p e r l y  a n d  t i m e l y  f i l e d ,  may 
b e  b r o u g h t  t o  t h e  Board o f  A p p e l l a t e  Review. 

 e n t e r e d  a n  a p p e a l  f rom t h e  D e p a r t m e n t 9 s  d e t e r m i n a t i o n  
on Augus t  3 0 ,  1 9 8 5 .  iie makes t h e  f o l l o w i n g  statements c o s c e r n i c c j  
t h e  v o l u n t a r i n e s s  o f  h i s  a c t  and  h i s  i n t e n t  upon a c q u i r i n g  Canad ian  
c i t i z e n s h i p  :: 

1983 ,  

- - , - 2 - - "  - - 2 L L A e X E f a i - c  .A vu*IL .uAu. .  * - _ _ -  
v o i u n c a r i i y ,  excepi L I I  iiie serlse L r i o i  G 

bas rnan6atory in o r d e r  t o  remain iri the 
Royal  Canadian  A i r  F o r c e .  

I would l i k e  to stress a t  t h i s  t i m e  t h a t  
I w a s  u n d e r  t h e  i m p r e s s i o n  t h a t  I would 
n o t  lose  my American C i t i z e n s h i p  as I had  
h e a r d  o f  o t h e r s  who had  h e l d  a d u a l  c i t i -  
z e n s h i p .  I also a g a i n  s t a t e  t h a t  I had 
a b s o l u t e i y  n o  i n t e n t i o n  of g i v i n g  up my 
American C i t i z e n s h i p  because i t  w a s ,  and  
s t i l l  i s  v e r y  i m p o r t a n t  t o  m e .  

I r e a l l y  d i d  n o t  e x p r e s s  any  of  t h e s e  views 
t o  my f e l l o w  p i l o t s  o r  my Commanding O f f i c e r .  
I f e l t  t h a t  t h i s  a t t i t u d e  m i g h t  D e  c o n s t r u e d  
a s  b e i n g  d i s l o y a l .  I w a s  determine? to Aave 
a s u c c e s s f u l  m i l i t a r y  career and  I d i d  n o t  
w i s h  t o  j e o p a r d i z e  i t .  P e r h a p s  I w a s  wrong,  
b u t  n e v e r t h e l e s s ,  t h a t  i s  t h e  way t h a t  I 
t h o u g h t  i t  bes t ,  

I1 

I n  o r d e r  t o  c o n s i d e r  t h i s  case on t h e  mer i t s  w e  m u s t  f i r s t  
e s t a b l i s h  t h a t  t h e  Board h a s  j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  a p p e a l ,  
J u r i s d i c t i o n  depends  on  o u r  f i n d i n g  t h a t  t h e  a p p e a l  w a s  t i m e l y  
f i l e d ,  f o r  t i m e l y  f i l i n g  i s  manda to ry  and  j u r i s d i c t i o n a l .  
S t a t e s  v .  Rob inson ,  3 6 1  U.S- 2 2 0  (1961). With r e s p e c t  t o  t h e  
l i m i t  o n  a p p e a l  t o  t h e  Board  of A p p e l l a t e  Review, s e c t i o n  7 . 5 ( b )  
of T i t l e  2 2 ,  Code o f  F e d e r a l  R e g u l a t i o n s  p r o v i d e s  as f o l l o w s :  

U n i t e d  

3/ C o n t i n u e d .  

r e g u l a t i o n s  p r e s c r i b e d  by  t h e  S e c r e t t i r y  of S t a t e .  I f  t h e  reDort  of 
t h e  d i p l o m a t i c  o r  c o n s u l a r  o f f i c e r  IS apprGvea t3y tne Secretary of 
S t a t e ,  s. copy of  t h e  c e r t i f i c a t e  s h a l l  be f o r w a r d e d  t o  rhe A t t o r n e y  - -  
G e g e r a l ,  f ~ r  nis i n f o r m a E l o n ,  ana  - -  t h e  dipiomacic or c:=jnsu;ar 
i n  wnicn cne rcpoccr_ ~ u a  riLaiit: silUAl ;ic. GL.czc~e2  L~ 

t h e  c e r t i f i c z t e  t o  t h e  p e r s o n  t o  w n o m  it r e l a t e s ,  

- 

i; c 
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j 
A p e r s o n  who c o n t e n d s  t h a t  t h e  D e p a r t -  
m e n t ' s  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  o f  loss 
o f  n a t i o n a l i t y  or e x p a t r i a t i o n  u n d e r  sub-  
p a r t  C o f  P a r t  50 o f  t h i s  C h a p t e r  i s  
c o n t r a r y  t o  law or f a c t ,  s h a l l  be  e n t i t l e d  
t o  a p p e a l  s u c h  d e t e r m i n a t i o n  t o  t h e  Board  
upon w r i t t e n  r e q u e s t  made w i t h i n  one  y e a r  
a f t e r  a p p r w a l  by t h e  Depar tment  of t h e  
c e r t i f i c a t e  of loss of n a t i o n a l i t y  o r  a 
c e r t i f i c a t e  of e x p a t r i a t i o R .  

Sec t ion  7 , 5 ( a )  o f  t h e  same r e g u l a t i o n s  p r o v i d e s  i n  p e r t i n e n t  
p a r t  t h a c  : 

. . .  An a p p e a l  f i l e d  a f t e r  t h e  p r e s c r i b e d  
t i m e  s h a l l  be d e n i e d  u n l e s s  t h e  Board 
d e t e r m i n e s  f o r  good c a u s e  shown t h a t  t h e  
a p p e a l  c o u l d  n o t  have  been  f i l e d  w i t h i n  t h e  
p r e s c r i b e d  t i m e .  

The Depar tment  a p p r o v e d  t h e  c e r t i f i c a t e  of l o s s  o f  n a t i o n a l i t y  
i n  t h i s  case o n  F e b r u a r y  3 ,  1983 .  
Augus t  30 ,  1985, t w o  and  o n e  h a l f  y e a r s  l a t e r  a n d  one  a n d  o n e  h a l f  
y e a r s  beyond t h e  allowable p e r i o d ,  
c i r c u m s t a n c e s  o f  t h i s  case ,  h a s  shown good c a u s e  why he  
c o u l d  n o t  h a v e  t a k e n  a n  a p p e a l  w i t h i n  t h e  p e r m i s s i b l e  t i m e ,  

The a p p e a l  w a s  e n t e r e d  on  

K e  must  d e t e r m i n e  w h e t h e r  i n  t h s  

I t  i s  s e t t l e d  t h a t  good c a u s e  means a s u b s t a n t i a l  r e a s o n ,  one  
t h a t  a f f o r d s  a l e g a l l y  s u f f i c i e n t  e x c u s e .  
D i c t i o n a r y ,  5 t h  Ed. ( 1 9 7 9 ) .  Good c a u s e  d e p e n d s  on  t h e  c i r c u m-  
s t a n c e s  o f  e a c h  p a r t i c u l a r  case,  a n d  t h e  f i n d i n g  o f  i t s  e x i s t e n c e  
l i e s  l a r g e l y  i n  t h e  d i s c r e t i o n  of t h e  j u d i c i a l  o r  a d m i n i s t r a t i v e  
body b e f o r e  which  t h e  c a u s e  i s  b r o u g h t .  Wi l son  v .  Morris,  369 S . W .  
2d 4 0 2 ,  (Mo. 1 9 6 3 ) .  G e n e r a l l y ,  t o  m e e t  t h e  s t a n d a r d  o f  good c a u s e ,  
a l i t i g a n t  mus t  show t h a t  f a i l u r e  t o  f i l e  a n  a p p e a l  o r  b r i e f  i n  
t i m e l y  f a s h i o n  w a s  t h e  rescl t  of some e v e n t  beyond h i s  immediate 
c o n t r o l  a n d  which  t o  some e x t e n t  w a s  u n f o r s e e a b l e .  
F i r s t  S t a t e  Bank, 572 S.W. 2d 104 ( C i v .  App. Tex.  1 9 7 8 ) ,  
C o n t i n e n t a l  O i l  Co. v .  -- Dobie ,  552  S . W .  2d 193 
Good c a u s e  for f a i l i n g  t o  make a t i m e l y  f i l i n g  r e q u i r e s  a v a l i d  
e x c u s e  a s  w e l l  a s  a m e r i t o r i o u s  c a u s e ,  Appea l  o f  Syby,  6 6  N.2. 
Supp-  4 6 0 ,  167 A .  2d 4 7 9  ( 1 9 6 1 ) .  See a l s o  - 
Supp. 390 (D.C. A r k .  1 9 5 8 ) .  

aoes noc a i s p u t e  that iie receive6 d copy of 
c e r t i f i c a t e  o f  loss  o f  h i s  n a t i o n a l i t y  s h o r t l y  a f t e r  it w a s  
app roved .  Nor d o e s  h e  c o n t e n d  t h a t  t h e  p r o c e d u r e s  f o r  t a k i n g  a n  
a p p e a l  t o  t n i s  Board i r i c i u d i n c j  cl-1- i i m i - c a t i o n  on  a p p e a l  were ,?ox. 
se t  f o r t h  on t h e  r e v e r s e  o f  t h e  c e r t i f i c a t e  h e  r e c e i v e a .  

See B l a c k ' s  Law 

Manges v. 

( C i v .  App. Tex.  1 9 7 7 )  

166 F *  

k i i e  ; r lpp~-~~ve t i  

C l e a r l y  
then he was on i e q a i  r iot ice of a rigilc coi l tes t  ~ ~ r ; . ~ ~ r i n e ; ; t ' s  I zi li t : l E t  k,2 zxEatr"3tc~ h;l;;.SClf. 
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r e t i r ed  f rom t h e  R.C.A,F. i n  1 9 8 4 .  I n  h i s  s u b m i s s i o n s  
h e  m a i n t a i n s  t h a t  u n t i l  h e  re t i red  h e  f e l t  h e  " c o u l d  n o t  g e t  
i n v o l v e d  i n  c i t i z e n s h i p  mat ters  w h i l e  I w a s  s t i l l  i n  t h e  Canadian  
F o r c e s .  " H e  c o n t i n u e s :  

-~ i ri > i l L ,  1 Lr,i;2u ;LUI,t L 2c.L b - 

p e r i o d  o f  r e h a b i l i t a t i o n ,  a n d  g e t i n g  / S i c 7  
my s e c o n d  career  underway,  I s t a r t e d  To F u t  
my persocal a f f a i r s  i n t o  o r d e r .  The f i r s c  
i t e m  of b u s i n e s s  w a s  t o  a s c e r t a i n  my s t a t u s  
a s  an A m e r i c a n ,  When I w e n t  t o  t h e  Consu- 
l a t e  i n  T o r o n t o ,  I w a s  a d v i s e d  t h a t  i t  w a s  
t oo  l a t e  and  t h e  - E 1 c 7  I s h o u l d  have t o l d  
them i n  1 9 8 3  o f  my s y a t u s  i n  t h e  f o r c e s  and. 
my i n t e n t i o n s  p e r t a i n i n g  t o  c i t i z e n s h i p .  I 
a g r e e ,  b u t  I c o u l d  n o t  r e t u r n  t o  1 9 8 3  and  
c o r r e c t  my m i s t a k e ,  A s  I have  s t a t e d ,  I 
s i g n e d  t h e  p a p e r s  b e c a u s e  I d i d  n o t  know w h a t  
e l se  t o  do .  

e f f e c t i v e  September 2 2 ,  1924 i I F i - 0 -  _ + _  2 

I?auP. i s  forthright i n  explaining that he made a cor:szioids 
d e c i s i o n  n o t  t o  a p p e a l  u n t i l  he  f i n a l l y  d i d  so .  H e  c h o s e  t o  d e l a y  
f i l i n g  a n  a p p e a l  f o r  r e a s o n s  he  c o n s i d e r e d  good and  s u f f i c i e n t ,  a n d  
w e  w i l l  n o t  t a x  him f o r  making t h e  d e c i s i o n  he  d i d .  But  it i s  
a b s o l u t e l y  c lear  t h a t  t h e  r e a s o n s  h e  d i d  n o t  a p p e a l  s o o n e r  w e r e  
t o t a l l y  u n r e l a t e d  t o  f a c t o r s  o u t s i d e  h i s  c o n t r o l .  
t h a t  he  m i g h t  a p p e a l  b u t  c h o s e  n o t  t o  do so.  Noth ing  b u t  h i s  own 
r e t i c e n c e  b a r r e d  a t i m e l y  a p p e a l .  I t  i s  t h e r e f o r e  o u r  c o n c l u s i o n  
t h a t  h a s  n o t  shown good c a u s e  why he c o u l d  n o t  have  t a k e n  a n  
a p p e a l  w i t h i n  one  y e a r  o f  a p p r o v a l  o f  t h e  c e r t i f i c a t e  of loss of 
n a t i o n a l i t y  t h a t  w a s  e x e c u t e d  i n  h i s  name, 

H e  knew from t h e  f 
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Upon c o n s i d e r a t i o n  o f  t h e  f o r e g o l n g ,  w e  f i n d  t h e  a p p e a l  t i ne -  
b a r r e d .  A c c o r d i n g l y ,  w e  deny  i t  f o r  want  o f  j u r i s d i c t i o n ,  

Given o u r  d i s p o s i t i o n  of t 
i s s u e s  p r e s e n t e d .  

./'' 




