
March 2 6 ,  1 9 8 6  

DEPARTMENT O F  STATE 

BOARD O F  APPELLATE REVIEW 

I N  THE MATTER O F :  M  M  B  

T h i s  i s  a n  a p p e a l  f rom an a d m i n i s t r a t i v e  d e t e r m i n a t i o n  o f  
t h e  Depar tment  of S t a t e  t h a t  a p p e l l a n t ,  M  M  B  
expatrizte3 h c r s e l f  CG ?:cvenker 7 ,  1979 1 ~ n 5 e r  t n e  7 r 3 7 7 ~ 5 ~ 9 y c :  of 

s e c t i o n  349(a115) of  t n e  I m m i g r a t i o n  and  N a E i o n a i i t y  ACE uy 
m a k i n ?  - 2 F o r ~ z l  i e n 1 J r r i a t i o x  r of h p ~  T T r L t e c ?  S t a t e s  r iz t  xcnal - it- 

- -. S & l G L ^  3f:-b -I* - i 

CanEida. - I,/ 

ality i n  t h i s  case on A p r i l  8 ,  1 9 8 0 ,  Over f i v e  y e a r s  l a t e r ,  
M r s .  B  e n t e r e d  an a p p e a l  f rom t h a t  d e c i s i o n .  I t  i s  o u r  
c o n c l u s i o n  t h a t  s i n c e  t h e  a p p e a l  was n o t  e n t e r e d  w i t h i n  t h e  t i m e  
al lowed by t h e  a p p l i c a b l e  r e g u l a t i o n s  and  no  good c a u s e  h a s  been  
shown why it c o u l d  n o t  have  been  t i m e l y  f i l e d ,  t n e  a p p e a l  i s  
t i m e - b a r r e d .  L a c k i n g  j u r i s d i c t i o n ,  w e  deny  t n e  a p p e a l .  

- _  

The Depar tment  a p p r o v e d  t h e  c e r t i f i c a t e  of l o s s  of n a t i o n -  

I 

iws. B  was b o r n  i n  t h e      
s n e  marr ied   i n  1 9 4 7 ,  From 1953 t o  1 9 5 4  s h e  l i v e d  
i n  Washington ,  D , C .  I n  1954 s h e  moved t o  R i v e r s i d e ,  C a l i f o r n i a  
w h e r e  s17e l i v e d  f o r  t h e  nexc 2 4  years. She ':;as r - z t u r a i i z e 3  sefcre  
t h e  S u p e r i o r  C o u r t  o f  C a l i f o r n i a  at R i v e r s i d e  o n  F e b r u a r y  2 O r  
M r s .  B  s t a t e s  t h a t  h e r  husband  divorced h e r  i n  1 9 7 5 ,  T h r e e  
y e a r s  l a t e r  she moved t o  Canada.  
l e t t e r  t o  t h e  Board: 
Canada ,  and  w a s  t o l d  I w i l l  l ose  my U . S .  n a t i o n a r i t y ,  so I g a v e  
it up on November 7 ,  1979 . ' '  

,-.I 

1959. 

A s  s h e  p u t  it i n  h e r  i n i t i a l  
" A f r a i d  a n d  wrong a d v i c e d  /sic7 I l e f t  f o r  

- l/ 
8 U.S.C. 1 4 8 1 ( a ) ( 5 )  reads:  

S e c t i o n  3 4 9 ( a ) ( 5 )  o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  

S e c .  3 4 9 .  ( a )  From a n d  a f t e r  t h e  e f f e c t i v e  d a t e  of t h i s  

s h a l l  lose  h i s  n a t i o n a l i t y  by -- 
A c t  a p e r s o n  who i s  a n a t i o n a l  of t h e  U n i t e d  S t a t e s  w h e t h e r  
by b i r t h  o r  n a t u r a l i z a t i o n ,  

* * I .  

( 5 )  making a fornal renunciation of E a t i o n a l i t y  
b e f o r e  a d ip lo r r t a t i c  o r  c o n s u l a r  o f f i c e r  of  t h e  
Lir.lcerl Staces i n  a f o r e l a n  s t a r e ,  in sucn - -  form 
a s  may cje p r e s c s i u e a  b y  ~ l i e  S e c . r e L d i - y  U; S L ~ L ~ ; . . .  
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The record shows that on November 7, 1979 Mrs. B  
armeared before a consular officer of the United States a t  the 
Consulate General at Vancouver where she made an oath of renuncia- 
tion of United States nationality in the form Drescribed by the 
Secretarv of State. Before executina the oath of renunciation, 
Mrs, B  sianed a sLatement of understandina in which, inter 

she stated that she was actinq voluntarilv; that she recoani- 
hat as a conseauence of renunciation she would become an 

a i l e n  in relation to t h e  7 T - '  u * , i t e d  States: t h a t  k:-ic s€rlc;.js c'3nc2- 
quences of renunclatlon had been exDlained LO her bv tne consular 

determination of her citizenshic status, Therein she stated that 
she was "workinq now in Mission /?anada7 and would like to become 
indeDendent and would like to reiinsuish mv U-S-A. citizens hi^." 

r ze r?ez :  3 7 2  + z i le  ~i?ders tccd +"Iec;~ ronqe es, S h e  

ecea u.i;er J~~ ~ ~ ~ ~ ~ ~ ~ ~ ~ * L ~ ~ ~ ~  -0 J-aL--2---L= - F - 7  

In compliance with the provisions of the Statute the consular 
officer who administered the oath of renunciation to Mrs. B  
executed a certificate of loss of nationality on November 8, 1979. 
The certificate recited that M r s .  B , who became a United 
States citizen by naturalization, made a formal renunciation of that 
citizenship and thereby expatriated herself under the provisions of 
section 349(a)(5) of the Imiigration and Nationality Act. 

The Department approved the certificate on April 18, 1980, 

A copy of t h e  spprovea 

approval being an administrative determination of loss of n a t i o n-  
ality from which an appeal, properly and timely filed, may be 
taken to the Board of Appellate Review. 
certificate was sent to the Consulate at Vancouver on the day it 
was approved for forwarding to appellant, who filed this appeal on 
September 12, 1985. She concedes that she acted voluntarily but 
maintains that it was not her true intent to relinquish her 
American nationality. 

2 /  
1501, provides that: 

Section 358 of the Immigration and Nationality Act, 8 U.S.C. 

Section 358. Whenever a diplomatic or consular officer of the 
United States has reason to believe that a person while in a 
foreign state has lost his United States nationality under any 
provision of chapter 3 of this title, or under any provision of 
chapter IV of the Nationality Act of 1940, as amended, he shall 
certify the facts upon which such belief is based to the Depart- 
ment of State, in writing, under regulations prescrlbed by the 
Secretary of State. If the report of the diplomatic or consular 
officer is approved by the Secretary of State, a copy of the 
certificate shall be fcjrwarded to the Attorney General, f a r  c i s  
information, and the c?iplomatic or consular office in k;hich the 
r p p r t  w;is made shall be directed to forward a copy of cne 
certiflcate to tne person  to W I ~ O I ~  i t  re ia tes .  
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Appellant's delay in taking an appeal presents a jurisdic- 
tional issue that must be resolved at the outset: whether the 
Board may entertain an appeal so long delayed. 

With respect to the time limit on appeal, federal regulations 
provide as follows: 

22 CFR 

A+ r)orsor I.~P,Q r p q i - ~ r d ~  + h a t  + h e  n ~ ~ 2 ~ ~ r n n ~ + - ' :  

administrative determination of loss of 

C of Part 50 of this Chapter is contrary to 
law or fact, shall be entitled to appeal 
such determination to the Board upon 
written request made within one year after 
approval by  the Department of the certifi- 
cate of l o s s  of nationality or a certifi- 
cate of expa t r i aKion .  

natloncliti G X  e x p a t i i a t l o n  ~ i ~ d e i  suLpdrt 

22 CFR 7.5(a) provides that: 

(a) Filinq of Appeal. A person who has 
been the subject of an adverse decision in 
a case failing within the purview of 
section 7 - 3  shall be enti-tied upon written 
request made within the prescribed time to 
appeal the decision to the Board. The 
appeal shall be in writing and shall state 
with particularity the reasons for the 
appeal. The appeal may be accompanied by 
a legal brief. An appeal filed after the 
prescribed time shall be denied unless the 
Board determines for good cause shown that 
the appeal could not have been filed within 
the prescribed time. 

The Department approved the certificate of loss of nationality 
in this case on April 8, 1980. The appeal was entered more than 
five years later, f o u r  years beyond t h e  ailowable limit, 

As the above-cited provisions of the applicable r e g u l a t i o n s  
make clear, T;ne sole issue for Erie Board to determine i s  wne-mer 

within one year after the Department's approval of the certificate 
of loss of nationality. 

r - ' 7  7 --,.A C - . . , C h  y v v u  G U L ~ ~ L  hGs been S h G G r i  Xk>- t h e  G s 2 e z L  ccGl6 no t  ki6-<C? bee,, L A l t Z U  
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I t  i s  se t t l ed  t h a t  good c a u s e  means a s u b s t a n t i a l  r e a s o n ,  one  
t h a t  a f f o r d s  a l e g a l l y  s u f f i c i e n t  e x c u s e .  S e e  B l a c k 9 s  L a w  D i c t i o n -  
a r y #  5 t h  Ed. ( 1 9 7 9 ) .  Good c a u s e  depends  on t h e  c i r c u m s t a n c e s  o f  
e a c h  p a r t i c u l a r  case, a n d  t h e  f i n d i n g  o f  i t s  e x i s t e n c e  l i e s  l a r g e l y  
w i t h i n  t h e  d i s c r e t i o n  o f  t h e  j u d i c i a l  or  a d m i n i s t r a t i v e  body D e f o r e  
which t h e  cause i s  b r o u g h t ,  W i l s o n  v .  Morris, 3 6 9  S.W. 2d 4 0 2 ,  
( M o .  1 9 6 3 ) .  G e n e r a l l y ,  t o  m e e t  t h e  s t a n d a r d  o f  good c a u s e ,  a 
i i ~ ~ g a n z  n i u s z  s h o w  t h a i  fai 
f a s h i o n  w a s  t h e  r e s u l t  of  some e v e n t  beyond h i s  immediate c o n t r o l  
&.+U * _  - Q 2 S  t SOT3 r:'" 3-:c 

dalll,, 2 I! L b * r s .  i U i  \ v . L - y .  &-i 

CG. - J .  CoS;e, 552 S-W, 2 2  193 (Ci1.7. A p p .  Tev, 1 9 7 7 ) -  Good c a u s e  
f o r  f a i l i n g  t o  make a t i m e l y  f i l i n g  r e q u i r e s  a v a l i d  e x c u s e  a s  we;: 
a s  a m e r i t o r i o u s  c a u s e .  Appea l  o f  Syby, 6 6  N.2, Supp. 4 6 0 ,  1 6 7  
A 2d 479 1 1 9 6 1 ) .  See  a l s o  Wray v .  Folsom, 1 6 6  F, Supp.  3 9 0  
{D.C. Ark.  1958)- 

re tc file a11 iQp=il. GI' brief i?. t 2 r n " l Y  

...* 3 * *'n - ,-. 1- 

- -  

- 

I n  h e r  l e t t e r  t o  t h e  Board  of September  2 3 ,  1'385 s h e  wrote: 
"I was n o t  t o l d  I c o u l d  a p p e a l ,  I would have  done so my r e g r e t s ,  
a re  v e r y  r e a l  a n d  p a i n f u l  t o  m e . "  And on September  3 0 ,  1 9 8 5  s h e  
wrote t h e  Board t h a t :  '@I r e a l l y  a n d  t r u l y  d o n t  /sic7 know why I 
w a i t e d  6 y e a r s ,  b u t  I a l w a y s  f e l t  t h a t  t h i s  i s  zny h3rne.l' 

y e a r  a f t e r  a p p r o v a l  o f  t h e  c e r t i f i c a t e  o f  l o s s  of n a t i o n a l i t y  i s  
set f o r t h  on r_he r e v e r s e  of t h e  c e r t i f i c a t e .  A p p e l l a n t  does n o t  
d i s p u t e  rear sne r e c e i v e d  ii copy  of t h e  app roved  c e r c l f i c a t e ,  and 
i n  t h e  a b s e n c e  of a n y  e v i d e n c e  t o  t h e  c o n t r a r y ,  w e  mus t  presume 
t h a t  t h e  copy  s h e  received c a r r i e d  t h e  p e r t i n e n t  appeal i n f o r -  
m a t i o n .  She w a s  t h u s  l e g a l l y  on n o t i c e  o f  h e r  r i g h t  o f  a p p e a l  
a n d  t h e  l i m i t a t i o n  on  a p p e a l .  

We n o t e  t h a t  i n f o r m a t i o n  a b o u t  t a k i n g  a n  a p p e a l  w i t h i n  one  

Having b e e n  p u t  on n o t i c e  of  t h e  r i g h t  o f  a p p e a l ,  
M r s .  B  s h o u l d  h a v e  a c t e d  w i t h i n  t h e  p r e s c r i b e d  l i m i t  u n l e s s  
she w a s  p r e v e n t e d  f r o m  d o i n g  so  by f o r c e s  beyond h e r  c o n t r o l ;  s h e  
h a s  n o t  a l l e g e d  t h a t  s u c h  w a s  t h e  case ,  

A l though  w e  a p p r o a c h  M r s .  B  case w i t h  sympathy  ( h e r  
c h i l d r e n  l i v e  i n  t h e  U n i t e d  S t a t e s  a n d  s h e  would l i k e  t o  be u n i t e d  
w i t h  t he rn ) ,  w e  a r e  u n a b l e  t o  f i n d  t h e  s l i g h t e s t  j u s t i f i c a t i o n  f o r  
h e r  d e l a y  a n d  mus t  t h e r e f o r e  deem t h e  a p p e a l  t i m e - b a r r e d .  

111 

Upcjri c o n s i d e r a t i o n  o f  t h e  f o  
Mrs. B a u m e r t ' s  a p p e a l .  

Ic__ /' -- - 
,/ E d w a r a  G .  Misey,  nrlrnijerf>. 

cbg th  Ho inkes ,  Member 




